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ERRATA. 


Pagt  13,  line  S/rim  bollom.for  "  L,  P."  read  "  L.  S." 
187,  tranter  tkote  (c)  to  page  188. 

189,  (mmyinal  note),  dele  '*  with,"  and  for  '*  lation  "  read  "  relation." 
213,  line  6/rom  top,/or  "  Vict."  rtoif  "  Will.  4." 
227,  line  13  Jrom  top,  after  **  defecHTe,"  eemicolon;  tfier  **  entirelj," 

dele  temicolon, 
245,  {nuarginal  note),  line  2,  after  **  appellants,"  dele  eomnui. 

Hne  31. /or  '*  applicant"  read  ''appellant." 
302,  Hne  17,  for  *'  Bennett  v.  Verdun  "  read  **  Hart  v.  Langfit." 
357,  {marginal  note),  for  **  inrafficiency  "  read  *'  sufficiency." 
410,  {marginal  note),  laat  line  but  one,  after  '*  mandamus  "  mrer/  **  tp 

hear  the  appeal." 
531,  line  1,  after  **  order  "  inaert  "  of  two  justices." 


NEW  SESSIONS   CASES. 


(toutt  of  <®tteen'»  ISenrfj- 


TRINITY  TERM,  1845. 


1845. 

The  Queen  r.  The  Justioes  of  the  West  Riding.        May  23rd. 
(St.  Pancras  v.  Bradford). 

JLN  Michaehnad  Term  (19  November,  1844),  Hchering  A  notice  of  ap- 
bad  obtained  a  rule  nisi  for  a  mandamus  to  the  justices  ^r"^re.  "* 
of  the  West  Riding  of  Yorkshire  to  enter  continuances  f^^^'^^l^^' 
and  hear  an  appeal  against  an  order  of  two  justices  for  ^7  "  the  under- 
the  removal  of  Greorge  Hill,  and  Hannah  his  wife,  from  mqfoH/y  of  the 
the  township  of  Bradford,  in  the  said  riding,  to  the  Ld'oTerseera" 
parish  of  St  Pancras,  in  the  county  of  Middlesex.  °^  ^?  appellant 

'  ,  ,  "^  parish,  u  suffi- 

The  affidavits  on  which  the  rule  was  moved  stated,  cient  without 
that,  when  the  appeal  was  called  on,  the  sessions  ordered  such  majoritj 
it  to  be  struck  out,  on  the  ground  that  the  appellants  Jehalfor  wiA 

had  no  riccht  to  be  heard,  because  no  notice  of  appeal  ^^  conacnt  of 
1  ,         /.  1   .     ,  ,  r  thcwholcbody. 

against  the  order  of  removal  had  been  sent  to  the  re-  The  affidavits 

spondents  within  twenty-one  days  after  the  service  of  mandamui  to  * 

the  order  and  delivery  of  notice  of  chargeability,  no  J^^^JiJ****" 

actual  removal  of  the  paupers  having  been  made  in  con-  should  state  all 

sequence  of  the  suspension  of  the  order.  facts  that  oc. 

In  an  affidavit  used  by  the  respondents  in  shewing  '^    ^ 
cause  against  the  rule,  it  was  sworn  that  other  facts 
than  those  stated  in  support  of  the  rule  had  occurred  at 
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2  NEW  SESSIONS  CASES, 

184.5.  the  sessions;  and,  amongst  them,  that  the  respondents 

,«r""^J     '  had  then   obiected   that  the  notice  and  statement   of 

Ine  v^URRM  "^ 

^'  fiTOiinds  of  appeal  were  not  duly  signed  by  the  church- 

The  Justices  of  ^       ,  /  ^  «  o     -rV  ^    t    .    v 

the  wardens  and  overseers  of  St  Fancras,  and  that  the  no- 


WisT  Riding. 


tice  was  on  the  face  thereof  bad,  as  it  neither  purported 
to  be  by  the  churchwardens  and  overseers  of  the  poor, 
nor  by  a  majority  authorized  to  act,  and  acting  in  the 
name  of  the  whole  body.  The  notice  commenced  as 
follows : — 

"  St.  Pancras,  Middlesex  v.  Bradford. 

"  Touching  the  settlement  of  George  Hill  and  Han- 
nah his  wife. 

"  Take  notice,  that  we  the  undersigned,  beinff  a  major- 
ity  of  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St  Pancras,  &c,  do  intend  at  &c.  to  pro- 
secute an  appeal,"  &c  It  was  signed  by  one  church- 
warden and  four  overseers. 

Hall  and  Pashley  now  shewed  cause. — 1.  If  this  case 
depended  only  on  the  single  point  mentioned  to  the 
Court  when  the  rule  was  moved  for,  it  is  admitted 
that  it  would  now  be  made  absolute  on  the  authority  of 
Reffina  v.  The  Justices  of  the  West  Riding  (a);  but,  as 
the  appellants  have  not  brought  before  the  Court  all  the 
grounds  on  which  the  sessions  decided,  the  rule  ought 
now  to  be  discharged.  It  appears  that  another  objec- 
tion was  taken  at  the  sessions  to  the  notice  of  appeal, 
and,  if  that  objection  was  sufficient  to  warrant  the 
justices  in  striking  out  the  appeal,  this  Court  will  not 
now  interfere.  Where  the  sessions  ultimately  arrive  at 
a  right  decision,  though  on  erroneous  grounds,  their  de- 
cision will  not  be  disturbed :  Reffina  v.  The  Justices  of 
the  West  Riding  (*),  Rex  v.  Sheffinffton  (c).     2.  The  no- 

(a)  Ante,  Vol.  1,  p.  445.  (b)  2  Q.  B.  R.  705. 

(c)  3  B,  &  A.  382. 


TRINITY  TERM,  8  VICT.  3 

tice  of  appeal  was  insufficient,  as  it  purported  to  be  sent         i84^. 
by  "a  majority  of  the  churchwardens  and  overseers,"     riMQvEms 
whereas,  under  the  statutes  9  Geo.  1,  c.  7,  and  4  &  5  _    ,  ^• 

The  Justices  of 

WilL  4,  c  76,  the  right  to  appeal  is  given  to  the  whole  the 

body  of  the  parish  officers,  not  to  a  majority  of  theuL  It 
is  true  that  a  majority  may  bind  the  whole,  but  in  such 
a  case  the  act  of  the  majority  is  taken  as  the  act  of  all, 
and  <Hily  has  force  as  purporting  to  be  the  act  of  all :  Cor- 
Hsr.The  Kent  fVaterworks  Co.  (a),  Bex  v.  Whitaker  (*), 
Grindhy  v.  Barker  {c).  It  is  different  where  an  act  pur- 
ports to  be  done  by  a  portion  of  the  body,  and  it  is  im- 
material whether  that  portion  consist  of  a  majority  or 
minority,  if  the  consent  of  all  is  necessary.  Here  the  • 
majority  who  sent  the  notice  should  have  stated  that 
they  were  acting  with  the  consent  or  on  behalf  of  all 
the  rest.  The  judgment  of  Coleridffe,  J.,  in  Bobinson 
V.  James  (d),  shews  the  correct  mode  of  stating  in  plead- 
ing the  act  of  a  majority.  This  case  is  not  like  Bex  v. 
The  Justices  of  Wdrunckshire  (e),  and  Bex  v.  The  Jus- 
tices  of  Derbyshire  {f) ;  there  the  objection  was  to  the 
sufficiency  of  the  signatures  in  fact ;  here,  however,  the 
fact  is  not  in  dispute,  but  the  objection  is,  that  the  no- 
tice does  not  purport  to  be  given  by  the  proper  parties. 
It  is  like  the  case  of  an  attorney  giving  a  notice  in  his 
own  name,  without  stating  it  to  be  for  and  on  behalf  of 
those  for  whom  he  is  acting.  [They  cited  also  Ward  v. 
Clarke  (^\  and  Bex  v.  Theodorick  (A).] 

Pickering^  contrd,  was  stopped  by  the  Court. 

Williams,  J. — I  think  this  rule  must  be  absolute. 
I  perfectly  agree  on  the  first  point,  that,  if  an  application 

(a)  7  B.  &  C.  314.  (e)  6  A.  &  £.  873. 

(&)  9  B.  &  C.  648.  (/)  Id.  885. 

(c)  1  B.  &  P.  229.  Iff)  12  M.  &  W.  747. 

(d)  1  DowL,  N.  S.,  760.  (A)  8  East,  543. 
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1845.         is  made  to  this  Court  for  a  mandamus,  on  an  affidavit 

Tbe  QoBEN     which  imperfectly  states  what  occurred  at  the  sessions, 

^   ,  *'•.       ^  and  it  is  shewn  that  what  is  omitted  was  material,  the 
The  Justices  of  ^        ^  ^  ,  . 

the  Court,  treating  it  as  a  delusion  which  has  been  attempt- 

*  ed  to  be  practised  upon  it,  will  discharge  the  rule 
with  costs ;  but,  in  order  to  make  that  applicable,  such 
points  ought  not  to  be  impalpable,  but  real  and  substan- 
tial points.  Here  they  were  purely  of  an  ideal  de- 
scription, with  no  weight  either  in  the  one  or  the  other. 
The  first,  relating  to  appealing  after  twenty-one  days, 
was  very  properly  abandoned;  there  was  nothing  in 
it;  and  I  think  there  is  as  little  in  the  other.  It  is 
.  admitted,  that  a  notice  of  appeal,  if  in  fact  signed  by  a 
majority  of  the  parish  officers,  would  be  sufficient;  but 
it  is  said  that  it  ought  to  appear  to  be  the  act  of  the 
whole  body,  and  that  the  presumption  is,  that  the  rest 
did  not  consent,  unless  it  be  stated  that  they  did.  I 
think,  however,  the  presumption  is  the  other  way ;  and 
that,  in  order  to  make  the  notice  insufficient,  it  lay  on 
the  other  side  to  shew  that  the  persons  giving  it  were 
not  really  a  majority  competent  to  do  so.  Unless, 
therefore,  a  presumption  is  introduced,  for  which,  in  my 
opinion,  there  is  no  foxmdation,  I  have  no  doubt  this 
was  a  perfectiy  good  notice,  and  that,  if  anything  more 
had  been  inserted  in  it,  it  would  have  been  only  to  add 
irrelevant  matter  to  what  was  already  sufficient 

Rule  absolute. 
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184ff. 
The  Queen  v.  Wollatts,  Esq.,  and  Another.  Ma^  24M. 

iN  Easter  Term,  April  24th9  Pashley  had  obtained  a  Where  an 

rule  nisi  for  a  certiorari  to  remove  into  tins  Court  an  ^  suted  Aat°^' 

order  dated  January  18th,  1846,  made  by  the  defend-  J-  ^'^^^ 

ants,  two  justices  of  the  borough  of  Beading,  in  the  "  bave  ktelj 

county  of  Berks,  for  the  removal  of  Jane  Creswell  and  come  into  the 

her  five  children  firom  the  parish  of  St  Giles,  Beading,  S^^d'iwve 

in  the  said  county,  to  the  parish  of  Beckington,  in  the  b«comc  actually 

county  of  Somerset,  for  the  purpose  of  being  quashed,  tbeaame:"— 

The  objection  to  the  validity  of  the  order  was,  that  it  ^^  ^^t  asuffi. 

stated  that  the  pauper  and  her  children  "  have  lately  SSt^t^"*"^ 

intruded  and  come  into  the  said  parish  of  St  Giles,  and  bad  come  to  in- 
,  -  11        1  11  1  «      •  1  babit  or  settle 

have  become  actually  chargeable  to  the  same,    without  in  St.  G.,  with- 

stating  that  they  had  come  to  inhabit  or  settie  there,  car.Vcta!* 

within  the  13  &  14  Car.  2,  c  12,  s.  1.  '  A  certiorari 

to  bnog  up  an 
order  of  re- 

Carrington  now  shewed  cause,  and  took  a  preliminary  i^|^  ^tLt 
objection  that  tiie  time  for  removing  the  order  by  cer-  ^I^JJ^^^n*^ 
tiorari  had  not  yet  arrived.     Where  no  precise  time  is  which  the  order 

1.  .  1  1  .         .   w  made,  before 

fixed  for  appeahng  against  an  order,  there  a  certiorari  any  appeal  baa 
will  issue  at  once ;  but  where  the  time  for  appealing  is  aigaiii8°tnch 
fixed,  and  is  not  past,  a  certiorari  cannot  precede  the  ®"'^' 
appeal :  2  Nolan,  587,  Rex  v.  Harman  (a).  Rex  v.  HouU 
ditch  (A),  Beg.  Gen.  Pasch.  1  Anne  (c).    In  this  case 
the  paupers  are  not  yet  removed,  and  the  parish  on 
which  the  order  is  made  may  appeal  against  it  at  the 
next  quarter  sessions  after  the  removal. 


(a)  And.  343.  on  the  appeal,  because  it  hinders 
(6)2  Bott  753,  856.  the  privilege  of  appealing ;  and  if 
(c)  **  That  no  certiorari  shall  be  any  order  be  rempved  before  ap- 
granted  to  remove  orders  of  jus-  peal,  it  shall  be  sent  down  again  ; 
tices,  from  which  the  law  has  but,  if  the  time  of  appeal  be  ex- 
given  an  appeal  to  the  sessions,  pired,  that  case  is  not  within  the 
before  the  matter  be  determined  rule."    Salk.  147. 


6  NEW  SESSIONS  CASES, 

1845.  It  18  said  that  the  order  is  bad,  because  It  does  not 

The  Queen    ®^*®  ^^^^  *^^  paupers  Came  into  the  parish  of  St.  Giles 
^'  animo  morandiy  or  anything  equivalent  to  that.     It  is 

true  that  the  common  form  of  orders  of  removal  is,  that 
a  pauper  ^^  has  come  to  inhabit  and  has  become  charge- 
able f  but  the  expressions  used  here  are  equally  strong 
to  exclude  the  supposition  either  that  the  paupers  were 
relieved  as  casual  poor,  or  were  out  of  the  parish  at  the 
time  the  order  was  made.  [Coleridge,  J. — Then  you 
rely  on  the  word  "  intrude."]  In  Rex  v.  Binegar  (a), 
cited  in  the  judgment  in  Regina  y.  Rotherham  (J),  the 
same  word  was  used,  and  there  it  was  held  that  inhabit- 
ancy was  sufficiently  shewn.  [Coleridgey  J. — The  words 
"  endeavouring  there  to  settle  as  inhabitanta  thereof' 
were  added  in  that  case.] 

Pashley^  contr^  was  stopped  by  the  Court 

Lord  Denman,  C.  J. — ^We  cannot  give  the  construc- 
tion contended  for  to  the  word  "  intrude,"  and  the  ob- 
jection must  prevail  As  to  the  first  point,  the  rule  in 
Salkcld  does  not  apply ;  that  relates  to  a  case  where  a 
party  in  whose  favour  an  order  is  made  seeks  to  bring  it 
up  by  certiorari,  which  would  prevent  the  privilege  of 
appealing. 

Williams,  Coleridoe,  and  Wightman,  Js.,  con- 
curred. 

Bulc  absolute. 

(fl)  7  East,  377.  (6)  3  Q.  B.  R  789. 
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The  Queen  r.  The  Inhabitants  of  Briohthelmstone. 


1845. 


On 


appeal  against  an  order  of  two  justices,  dated  the  The  exunina- 


10th  of  Febmary,  1844,  for  the  removal  of  John  Ghifl],  an^rderof  re- 
hb  wife,  and  six  children,  from  the  parish  of  Bright-  °a^*,J[[^ 
helnustone,  to  the  parish  of  Littlehampton,  both  in  the  that  the  fiither 

^o  1  •  111  a  -Of  the  pauper 

county  of  Sussex,  the  sessions  quashed  the  order,  sub-  was  remoTed  to 
ject  to  the  opinion  of  thb  Court  on  the  following  nndw  in  order, 

Qg^gQ  •-.«.  which  was  un  • 

appealed 

The  pauper^  John  GniU,  was  bom  on  the  19th  of  against,  foand- 
April,  1804,  and  became  emancipated  bj  marriage  on  ment  gained  * 
the  28th  of  November,  1823;  he  had  gained  no  settle-  Jn^gg^by"* 
ment  in  his  own  right»  and  was  the  legitimate  son  of  apprenticeship, 

Thomas  GuilL  ^  gained  no  sob- 

The  examination  of  Thomas  Guill  (amongst  other  JSntTthlfuie 
thmgs)  stated  as  follows:—"  The  pauper,  John  Guill,  J^/^^Ji"™^ 
is  my  son,  bom  in  lawful  wedlock.  He  was  forty  years  emancipated  in 
of  1^  on  the  19th  of  April  last  I  was  legally  removed  gained  no  set- 
fixm  the  parish  of  New  Shoreham,  five  years  ago  last  ^^^ff^i^'"^' 
26th  of  December,  by  Mr.  Hillwood,  one  of  the  parish  wffiaent 

,  ,  pnma  facie  e?i* 

(^cers  of  New  Shoreham,  to  the  parish  of  Littlehamp*  dence  of  the 
ton,  by  an  order  of  two  of  her  Mi^esty 's  then  justices  of  J^^J  ^  l.  * 
the  peace  acting  in  and  for  the  county  of  Sussex,  and  I 
was  duly  delivered  with  the  order  to  the  overseers  of 
the  said  parish  of  Littlehampton,  and  the  said  order  has 
not  been  appealed  against.  I  gained  my  legal  settle- 
ment in  the  said  parish  of  Littlehampton  by  apprentice- 
ship to  Jeremiah  Scarvell,  when  I  was  about  eighteen 
jears  of  age,  and  I  am  now  seventy-four  years  of  age« 
I  have  never  gained  any  settlement  subsequent  to  my 
said  apprenticeship." 

The  several  facts  deposed  to  by  the  said  Thomas 
Guill  are,'  for  the  purposes  of  this  case,  adnutted  by 
the  appellants. 
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1845.  The  grounds  of  appeal  stated,  that  there  was  no  legal 

lie  Queen     ^^  Sufficient  evidence  shewing  that  Thomas  Guill  was 
,,.."•        .  settled  in  the  parish  of  Littlehampton  at  the  time  of 

IiihabitanU  of  ...  ,       . 

Bbighthelm.  the  emancipation  of  his  son  John  Gtiill,  in  November, 
sTONB.        jg23 .  and^  further,  that  there  was  no  legal  or  sufficient 
evidence  of  any  settlement  of  Thomas  Guill  in  the  ap- 
pellant parish,  by  apprenticeship  or  otherwise. 

The  question  for  the  opinion  of  this  Court  is,  whether 
sufficient  appears  on  the  face  of  the  above  examination 
(the  facts  therein  being  admitted)  to  entitle  the  said 
John  Guill  to  a  derivative  settlement  in  the  appellant 
parish ;  if  so,  the  order  of  removal  to  be  confirmed,  other- 
wise to  be  quashed. 

Creasy^  in  support  of  the  order  of  sessions. — ^The  ex- 
aminations do  not  disclose  sufficient  evidence  of  a  deri- 
vative settlement  of  the  pauper.  Rex  v.  CatteraU{a) 
wiU  be  relied  on  by  the  other  side,  but  the  facts  of  that  • 
case  do  not  bear  out  the  general  proposition  there  laid 
down,  ^*  that  an  order  of  removal  of  a  father  confirmed  is 
conclusive  as  to  the  settlement  of  the  son,  although  the 
son  be  not  named  in  the  order,  and  be  emancipated  at 
the  time  of  making  it,  if  he  have  not  acquired  any  settle- 
ment in  his  own  right;"  but  only,  that,  there  having 
been  an  adjudication  as  to  the  settlement  of  the  father, 
it  could  not  be  disputed  in  the  case  of  his  son  claiming  a 
derivative  settlement  from  him.  In  Rex  v.  Yeaveley  (^), 
and  Regina  v.  LiUeshall  (c),  it  did  not  appear  that  the 
son  was  emancipated.  In  1823,  this  pauper  was  eman- 
cipated, and  he  then  became  a  stranger  to  his  father*s 
family,  and  his  settlement  would  be  no  longer  affected 
by  the  settlement  of  his  father.  [Cokridffey  J. — It  must 
be  taken,  that  the  father  had  a  settlement  at  the  time  of 
his  removal,  and  in  his  examination  he  distinctly  nega- 

(a)  6  M.  &  S.  83.    (b)  8  A.  &  E.  806.    (c)  Ante,  Vol.  1,  p.  576. 
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tives   the  acquisition  of  any   subsequent  settlement.]         i845. 
The  evidence  is  not  condusiye  as  to  the  settlement  of    ^^  qubbn 
the  pauper,  and  the  sufficiency  of  the  evidence  is  a  ques-  ^- 

.     ^        1        ...  «   ,  .  ,  .  ,      ,  .    ^  Inhabitants  of 

tion  lor  the  decision  of  the  sessions,  which  this  Court   Bbiohtbblm. 
will  not  review  unless  it  clearly  appears  to  have  been 
wrong:  Rex  v.  Edmn8tawe{a),  Rex  v.  YorwelUp),  and 
Regina  v.  Charlbury  and  Walcot  [c). 

Pashley  and  J.  Johnson^  contra,  were  not  heard. 

Lord  Denman,  C.  J. — There  is  no  doubt  about  this 
case.  The  order  of  removal  of  the  father  has  been  ac- 
quiesced in,  and  was  prim&  facie  evidence  of  settlement, 
on  which  the  sessions  were  bound  to  act  in  the  case  of 
the  son,  unless  something  was  shewn  to  the  contrary. 

Patteson  and  Williahs,  Js.,  concurred. 

CoLERiDOB,  J. — One  fact  is  admitted,  that  no  settle- 
ment has  been  gained  subsequent  to  that  of  the  father 
by  apprenticeship ;  and,  therefore,  as  it  is  clear  that  the 
father  did  gain  a  settlement  by  apprenticeship  in  the 
^pellant  parish,  and  had  that  settlement  up  to  the  time 
of  the  order  for  his  removal,  that  is,  before  and  after 
the  emancipation  of  the  son,  who  never  gained  a  settle- 
ment for  himself,  I  do  not  see  how  the  sessions  could 
resist  the  inference. 

Order  of  sessions  quashed. 

(a)  8  B.  &  C.  67U    (6)  9  B.  &  C.  894.      (c)  3  Q.  B.  R.  378. 
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1845. 

The  QuBEK  ».  The  Inhabitants  of  Cuddinoton. 

In  1769,  A.  UN  appeal  against  an  order  of  two  justices  of  the 

S'^iand  from  county  of  Chester,  dated  the  1st  of  June,  1844,  where- 

the  waate,  and  \yj  ^q  township  of  Cuddington  was  adjudged  to  be  the 

on  it,  paying  place  of  the  last  legal  settlement  of  one  William  Tom- 

of  2t.  6d.  to  linson,  a  pauper  lunatic,  and  the  overseers  of  that  town- 

mlnor^uld^^  ship  were  ordered  to  pay  certiun  sums  of  money,  as 

upon  a  further   therein  mentioned,  for  the  removal  of  the  said  pauper 

inclosure  of 

land  for  a  gar-   to  the  County  Lunatic  Asylum,  and  for  his  mainte- 

ment wbmIu'     nance  therein,  the  sessions  confirmed  the  order,  subject 

created  to  3#.     ^  |.|jg  opinion  of  this  Court  on  the  following  case : — 

A.  continued  in  '^  ^ 

possession  of         The  grandfather  of  the  pauper,  some  time  previous  to 

garden  tiU  his    the  year  1769,  had  inclosed  a  piece  of  ground  from  the 

and  wu  sue- '    waste  lands  in  the  township  of  Cuddington,  belonging 

ceeded  hy  his     to  the  lord  of  the  manor,  and  had  built  a  cottage  there- 
son,  who  con-  ,  ,  ,  ,         •       ,  . 
tinned  to  oc-      on,  in  which  he  continued  to  reside  till  his  death,  in  the 

premises:'^*  J^^r  1828  or  1829.  It  appeared,  by  the  production  of 
Held,  that  ^m  receipts^  which  were  proved  by  the  mother  of  the  pau- 

not  be  con-  per  to  have  been  found  amongst  her  husband's  father's 
sidered  in  the  i  .      -i       i       i        /»  •  i  ^ 

nature  of  a        papers  at  his  death,  that  lor  some  time  a  yearly  rent  of 

Sbut^M*  2*-  6^-  was  paid  ^  *®  ^ord  of  the  manor,  William 
an  acknow-       Drake,  Esq.,  which,  on  a  further  inclosure  of  land  for  a 

ledgmentof  y        ^9  9 

the  lord's  title,  garden,  had  been  increased  to  3«. ;  6(L  being  added  for 
that  no  settled-  the  garden.  One  of  the  earlier  receipts  so  produced 
qTrLTb"":     was  as  Mows:- 

"September  26th,  1769.  Received  of  James  Tom- 
linson  the  sum  of  2«.  6cL,  being  a  year's  cottage  rent  due 
to  William  Drake,  Esq.,  at  Lady-day  next 

"  Thomas  Roylance." 

It  was  also  proved  by  the  mother  of  the  pauper  that 
her  husband  was  the  only  son  and  heir-at-law  of  the 
grandfather,  after  whose  death,  about  the  year  1829, 


estate. 
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ahe  and  her  husband's  family  went  to  liye  in  the  said        1845. 
cottage^  and  resided  there  for  thirteen  years;  that  her    J.    '  ^^^ 
husband  was  working  in  another  township^  and  came  v. 

^  c  1  1  .      ,    t  Inhabitant!  of 

over  to  the  cottage  every  oaturday^  and  remamed  there  Ccddinoton. 
till  the  Monday  morning ;  and  so  continued  to  reside, 
from  the  Saturday  to  the  Monday,  for  several  years, 
down  to  the  time  of  his  death.  During  the  whole  of  • 
this  time  the  yearly  rent  of  3s.  was  always  paid  to  the 
brd  of  the  manor,  that  she  had  latterly  paid  it  herself  to 
the  agent,  and  that  during  the  last  year  the  agent  had 
spoken  of  raising  the  rent.  Upon  this  evidence  the 
respondents  contended  that  the  pauper  had  a  derivative 
settlement  in  the  appellant  township,  neither  he  nor  his 
father  having  gained  any  settlement  in  their  own  right. 
The  question,  therefore,  for  the  opinion  of  the  Court 
is,  whether,  under  the  circumstances  stated,  the  court  of 
quarter  sessions  was  right  in  deciding  that  the  pauper 
was  settled  in  the  appellant  township.  If  this  Court 
shall  be  of  opinion  that  he  was  so  settled,  then  the  order 
of  sessions  to  be  confirmed  If  the  Court  shall  be  of 
opinion  he  was  not,  then  the  order  of  sessions  to  be 
quashed. 

Tawnsend,  in  support  of  the  order  of  sessions. — An 
nninterrupted  enjoyment  of  this  property  by  the^  father 
and  grandfather  of  the  pauper  for  more  than  70  years, 
paying  a  mere  acknowledgment  in  the  nature  of  a 
chief  or  quit-rent  to  tiie  lord  of  the  manor,  is  evidence 
from  which  the  Court  may  draw  the  inference,  that  the 
pauper  was  entitied  to  a  derivative  settlement.  In  Doe 
d.  WkUHck  V.  Johnson  (a),  it  was  held,  that,  after  pay- 
ment of  an  unvaried  rent  for  a  long  series  of  years,  the 
presumption  is,  that  the  rent  is  a  quit-rent,  and  in  an 


(a)  Gow.  N.  P.  C.  173. 
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The  Queen 

V. 

InhabitanU  of 


1845.  action  of  ejectment  brought  by  the  lord  of  the  manor^  a 
verdict  was  found  for  the  defendant.  The  case  is  cited  in 
support  of  the  same  proposition  in  Woodfall's  Landlord 
CuoDiNOTON*  and  Tenant  (a).  Rex  v.  Bitton  [h)  shews  that  adverse 
possession  for  20  years  will  gain  such  a  settlement ;  and 
in  Rex  v.  Garway  (c)  a  pauper  was  held  to  be  entitled 
to  a  derivative  settlement  when  his  grandfather  had  built 
a  house  on  waste  lands^  and  paid  no  rent  for  30  years ; 
although  a  subsequent  acknowledgment  of  2s.  ScL  to  the 
lord  of  the  manor  had  been  paid  by  the  father  of  the 
pauper. 

JVhaieley,  contrk. — The  pauper  is  not  entitled  to  a  set- 
tlement by  estate.  The  cottage  was  built  on  the  waste 
lands,  and  the  rent  paid  by  the  father  and  grandfather 
was  not  in  the  nature  of  a  prescriptive  or  immemorial 
rent,  but  merely  a  small  annual  payment  in  acknowledg- 
ment of  the  lord's  title.  The  origin  of  these  payments  is 
shewn,  and  there  is  no  adverse  possession ;  which  distin- 
guishes this  case  from  those  cited  on  the  other  side.  In 
Rex  v.  Homchurch  {d)y  it  was  held,  that  a  grant  by  the 
lord  of  copyhold  land,  paying  a  yearly  rent  of  2^.  6d,y 
which  rent  was  afterwards  called  a  quit-rent,  was  a  pur^ 
chase  within  9  Gtea  1,  c  7,  and  being  within  the  required 
value  did  not  confer  a  settlement.  [He  was  stopped  by 
the  Court] 

Lord  Denbian,  C.  J. — It  is  quite  clear  that  the  ses- 
sions had  not  any  materials  for  the  decision  to  which 
they  have  come.  The  origin  of  these  payments  is  shewn. 
They  amount  to  an  acknowledgment  of  a  tenancy  dur- 
ing the  whole  period ;  they  are  not  unvaried,  and  there 


(«)  P.  277, 6th  ed.  (c)  Id.  632. 

(6)  Burr.  S.  C.  631.  (d)  2  B.  &  A.  189. 


> 
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18  no  ground  for  saying  that  the  possession  was  ever        i84ff. 
adverse,  as  it  was  in  Rex  v.  Garway  (a).  t^Tquebn 

r. 
Inhabitants  of 

Patteson,  WiLLiAMS,and  Colebidoe,  Js., concurred.  Cuddinoton. 

Orders  quashed, 
(a)  Burr.  S.  C.  632. 


The  Queen  ».  The  Inhabitants  of  Worthenbury. 

UN  appeal  agunst  an  order  of  two  justices,  dated  26th  it  i§  no  objee- 
July,  1844,  for  the  removal  of  Samuel  Griffiths  from  ^r^^^ 
the  township  of  Wolverhampton,  in  the  county  of  Staf-  ^JJ|"^ 
ford,  to  the  township  of  Worthenbury,  in  the  county  of  stated  in  it  to 
Flint,  the  sessions  confirmed  the  order,  subject  to  the  tbe'ooanty, 
opinion  of  this  Court  on  a  case,  the  material  part  of  {JSS^  o?Uirir 

which  was  aQ  follows : —  Christian 

The  order  pf  removal  commenced  thus :  **  Whereas 
complaint  has  been  made  to  us,  whose  names  are  here- 
unto set  and  seals  affixed,  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Stafford, 
&c.  We,  the  said  justices,  upon  due  proof  &c.,  do  ad- 
judge, &c.     Criven  under  our  hands,  &c. 

«  W.  Mannix  (l.  s.) 
«  Geo.  Briscoe  (l.  p.)" 

The  examinations  were  signed  in  the  same  manner. 
The  notice  and  ground  of  appeal  were  as  follows. 

"To  the  Overseers &C. 

'^Take  notice,  that  we,  &c  do  intend  at  the  next 
general  quarter  sessions  of  the  peace,  to  be  holden  in 
and  for  the  county  of  Stafford,  to  appeal  against  an 
order  of  W.  Mannix  and  George  Briscoe,"  &a 


BURT. 
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1845.  The  only  material  ground  of  appeal  was,  ^Uhat  the 

ThToDcnr     ^^^^  *^^  examination  (oopies  whereof  were  sent  to  us) 
,  ,  .T'       .  lune  bad  and  insufficient  on  the  face  thereof." 

Inhabttaiilt  of 

WoRTBB.v.  At  the  trial  of  the  appeal  the  appellants  objected, 
that  the  names  of  the  parties  who  made  the  order,  and 
before  whom  the  examination  was  taken,  did  not  suffi- 
cientlj  appear  on  the  face  of  the  order  and  examination. 
This  objection  was  overruled  by  the  sessions,  who  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court 
thereupon. 

If  the  Court  shall  be  of  opinion  that  the  objection 
should  have  prevailed,  then  the  order  of  removal  and  the 
order  of  sessions  are  to  be  quashed,  otherwise  to  be 
confirmed. 

Whitmore^  in  support  of  the  order  of  sessions. — The 
objection  as  to  one  of  the  justices  is  removed  by  the  no- 
tice of  appeaL  [Lord  Denman,  C.  J.,  (stopping  him). — 
One  would  think  that  a  court  which  was  bold  enough 
to  decide  such  a  point  might  have  also  had  the  courage 
to  refuse  a  case.] 

Qnrbett  and  E.  Vardky,  contrk. — The  names  of  the 
justices  should  be  inserted  at  length ;  otherwise,  in  the 
case  of  a  common  name,  there  would  be  a  difficulty  as 
to  service  of  notice.  [^Coleridffe,  J. — Judges'  orders  arc 
signed  with  their  initials  only].  This  is  not  merely  an 
order,  but  a  judgment  as  to  the  settlement  in  question, 
which  may  decide  future  derivative  settlements.  [They 
cited  Rex  v.  Evett  (a).  Rex  v.  Bawen  (i),  Rex  v.  Ben- 
nett  (c),  Rex  v.  StevenUm  (c/),  and  the  Statute  of  Coro- 
ners, 6  &  7  Vict  c  83,  8. 2.] 


(a)  6  B,  &  C.  247.  (c)  8  C.  &  P.  179. 

{h)  3  C.  &  P.  602.  {d)  2  Eait,  362. 
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Per  Curiam  (a). — Thb  is  clearly  suffident.    They        1845. 
state  themselves  to  be  justices  of  the  county,  which  is     ^^  quebk 
the  material  point  inUWtLt.  of 

Order  of  sessions  confirmed.         WomTOBif - 


BURT. 


(a)  Lord  Z)eiiiiiaii»  C.  J.,  PaUesou,' Williams,  uxid  Coleridffe,  Js. 


The  Queen  v.  The  Inhabitants  of  Manchester.  -8%  28M. 

vJN  appeal  against  an  order  of  two  justices  of  the  Theexamina- 
borough  of  Preston  in  the  county  of  Lancaster,  dated  coDUined  the 
22nd  February,  1844,  for  the  removal  of  Ann  Molineux  J^S^Tif^cSST- 
from  the  township  of  Preston  in  the  said  borough  to  the  f^^**J 'II*  ^ 
township  of  Manchester  in  the  said   county,  the  ses-  the  township  of 
Bions  confirmed  the  order,  subject  to  the  opinion  of  this  tiinepaat,  and 
Court  upon  a  case.  t^^^L'^- 

The  only  question  rdsed  was,  as  to  the  sufiiciency  of  J^onae  in  that 

1  /««  i*i*«i  ••  town;  I  have 

the  statement  of  chargeabiuty  m  the  examinations.  been  and  am 

Ann  Molineux,  the  pauper,  said,  "I  have  lived  in  chwg^ble*to 
the  township  of  Preston  for  some  time  past,  and  am  now  ^^  "^lJ^^ 
residing  in  the  workhouse  in  that  town.     I  have  been  sufficient, 
and  am  now  chargeable  to  the  sfdd  township  of  Preston.** 
The  material  ground  of  appeal  was,  *^  that  the  said 
examination  contiuns  no  legal  evidence  that  the  sidd 
Ann  Molineux  has  been  or  is  now  actually  chargeable 
to  the  respondent  township." 

If  this  Court  should  be  of  opinion  that  the  examina- 
tion is  insufiicient  on  this  ground,  then  the  order  of 
removal,  and  of  sessions  confirming  the  same,  to  be 
quashed ;  otherwise  to  stand  confirmed. 

Cowling  appeared  in  support  of  the  order  of  sessions, 
bat  the  Court  called  on 

Cramptony  contri. — This  case  is  not  distinguishable 
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from  Regina  v.  High  BichingUm  {a\  where  a  Btatement 
that  a  pauper  was  chargeable  was  held  insufficient. 
[fVUUamSy  J. — That  was  a  conclusion  of  law  without 
Manchbstir.  facts ;  here  is  a  fact  stated ;  how  can  she  reside  in  the 
workhouse  without  being  chargeable?]  She  may  be  there 
as  matron  or  servant ;  or  this  may  be  the  Union  Work- 
house, in  which  case  there  would  be  no  evidence  of  her 
receiving  relief  from  the  township.  Evidence  of  charge- 
ability  ought  distinctly  to  appear  on  the  examination. 

Per  Curiam  (A). — We  think  it  does  sufficiendy  ap- 
pear that  there  is  some  evidence  of  chargeability.  You 
contend  it  must  be  conclusive  evidence,  which  is  not 

necessary. 

Order  of  sessions  confirmed. 

(a)  Ante,  Vol.  1,  p.  121. 
(b)  Lord  Dentnan,  C.  J.,  Paiteson,  WUiiat/u,  and  Coleridge^  Js. 


May  28fA.  The  QuEEN  ».  The  Inhabitants  of  Stocrton. 

An  order  was  v/N  appeal  against  an  order  of  two  justices,  dated  July 

r^oval  of  a  ^^^  1844,  for  the  removal  of  Elizabeth  Goldie  and  her 

iUT^^'iSe  ^^  alleged  illegitimate  child  Mary  Ann,  aged  five  months, 

diild,  aged  five  jQrom  the  parish  of  Sutton  in  the  borough  of  Kingston- 

Tbe  notice  of  upou-Hull  to  the  township  of  Stockton  in  the  parish  of 

Stodoni^Uie  Stockton-upon-Tees  in  the  county  of  Durham,  the  ses- 

mother  to^be^  ^^j^  confirmed  the  order  so  far  as  respected  the  mother. 

Held,  that,  as  and  quasbed  the  same  so  far  as  respected  the  daughter, 

aeven  years  old   subject  to  the  opinion  of  this  Court  on  the  following 
would  be  re»        __„_  , 
movable  with      ^^®' — 
iti  mother, 

whether  mentioned  in  the  order  or  not,  the  omiision  of  Iti  name  fipom  the  notice  of  charge- 
ability  did  not  vitiate  the  order. 

An  order  mnit  shew  on  the  face  of  it  that  the  complaint  wai  made  to  the  removing 
Jostkea  within  their  joriadiction,  and  a  recital  that  it  waa  made  "  npon  complaint  to  iu, 
A.  and  B.,  two  juatioesybr  the  county  of  C,"  (withoat  ahw  stating  In),  is  insufficient. 
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At  the  time  of  making  the  order  of  removal  appealed        1845. 
against,  the  daughter  was  of  the  age  of  five  months,  and     jj^  qobbn 
was  residing  with  the  mother  in  the  parish  of  Sutton.  btint«  f 

The  notice  of  chargeability  sent  bj  the  respondents      Stockton. 
to  the  appellants,  with  a  copy  of  the  order  of  removal, 
was  as  follows: — 

*^  In  the  matter  of  Elizabeth  Goldie,  a  pauper. 

"  To  the  overseers  of  the  poor  of  the  township  of 
Stockton,  in  the  county  of  Durham. 

"  We,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Sutton,  in  the  borough  of  Kingston- 
upon-Hull,  do  hereby  give  you  notice  that  the  above- 
named  pauper  Elizabeth  Goldie,  together  with , 

DOW  residing  in  the  workhouse  in  the  parish  of  Sutton, 
has  become  chargeable  to  our  said  parish  of  Sutton,  and 
that  an  order  of  justices  has  been  duly  obtained  for  her. 

removal  to  your  said  township  of  Stockton,  as last 

place  of  legal  settlement,  a  copy  of  which  order,  as 
also  a  copy  of  the  examination  on  which  the  same  was 
made,  are  herewith  sent  And  take  notice,  that,  unless 
you  appeal  against  the  said  order,  and,  within  twenty- 
one  days  from  the  service  hereof,  duly  8er\'e  notice  of 
such  appeal,  the  said  paupers  will  be  removed  to  your 
township  of  Stockton,  in  pursuance  of  the  said  order." 
(Dated  and  regularly  signed). 

Two  objections  were  made  by  the  appellants  to  this 
notice  of  chargeability  at  the  trial  of  the  apijeal :  1.  That 
it  made  no  mention  of  the  daughter,  and  that,  therefore, 
by  virtue  of  the  4  &  6  Will.  4,  c.  76,  s.  79,  the  order  of 
removal  as  to  the  daughter  must  b^  quashed,  and  that 
an  order  of  sessions  confirming  the  order  of  removal  as  to 
the  mother  and  quashing  it  as  to  the  daughter  would  be 
ill^al,  on  the  ground  that  its  necessary  effect  would 
be  to  separate  the  mother  and  child,  and  that,  therefore, 
the  order  of  removal  ought  to  be  quashed  altogether. 
2.  That  the  sidd  notice  was  bad  in  stating  that  the  pauper 

VOL.  II.  c  N.  8.  c. 
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1845.         Elizabeth  Goldie  has  become  chargeable  to  the  parish  of 

The  QuEBic     Sutton,  without  stating  that  the  said  Elizabeth  Goldie 

,  *     P-        .  was  then  charsxiablc. 
lahabitants  of         n^ 
Stockton.         Ihe  order  of  removal  was  in  the  following  form : — 

^*  To  the  churchwardens  &c, 

"  Upon  the  complaint  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Sutton,  in  the  borough 
of  Kiiigston-upon-HuU  aforesaid,  unto  us,  George  Cook- 
man  and  Thomas  Fii'bank,  Esquires,  whose  names  are 
hereunto  set,  and  seals  affixed,  being  two  of  her  Majes- 
ty's justices  of  the  peace  for  the  said  borough  of  Kings- 
ton-upon-Hull,  and  county  of  the  same  town,  that 
Elizabeth  Goldie,  now  residing  in  the  Sutton  workhouse, 
in  the  parish  of  Sutton,  single  woman,  and  her  illegiti- 
mate child,  named  Mary  Ann,  aged  five  months,  came 
lately  to  inhabit,  and  are  now  inhabiting  the  parish  of 
Sutton,  in  the  borough  of  Kingston-upon-HuU  afore- 
said, not  having  gained  a  last  legal  settlement  therein ; 
and  that  the  said  Elizabeth  Goldie  and  the  said  child 
became  and  are  now  actually  chargeable  to  the  said  pa- 
rish " — The  rest  of  the  order  was  in  the  usual  form,  or- 
dering the  removal  of  both  mother  and  daughter  from 
the  parish  of  Sutton  to  the  township  of  Stockton. 

At  the  trial  of  tlie  appeal  it  was  objected,  thirdly,  to 
this  order,  that  it  did  not  appear  upon  the  face  of  it 
tliat  tiie  complaint  of  the  churchwardens  and  overseers 
of  Sutton  was  made  to  the  justices  within  their  jurisdic- 
tion, but  merely  that  it  was  made  to  two  justices  of  the 
borough  of  Eangston-upon-Hull.  The  sessions  con- 
firmed the  order  of  removal  as  to  the  mother,  and  quashed 
it  as  to  the  child,  subject  to  the  above  case. 

If  the  Court  shall  be  of  opinion,  that,  upon  the  pre- 
ceding state  of  facts,  the  sessions  could  not  confirm  the 
order  of  removal  as  to  the  mother,  and  quash  it  as  to  tlie 
child,  or  if  the  Court  shall  be  of  opinion,  that,  upon  any 
of  the  before-4nentioned  objections  to  the  order  of  re- 


TRINITY  TERM,  8  VICT.  19 

moval  and  the  notice  of  chaxgeability^  the  sessions  ought        1845. 
to  have  quashed  the  order  of  removal  altogether,  then     fj^^  quein 
the  order  of  sessions  and  order  of  removal  are  to  be    .  ,  ,  r,*       . 

Inhabitants  of 

quashed,  otherwise  the  order  of  sessions  to  be  confirmed.     Stockton. 

Pashky,  in  support  of  the  order  of  sessions. — 1.  If  the 
necessary  canaequence  of  this  order  were  to  separate  the 
mother  and  child,  no  doubt  it  could  not  be  supported ; 
but  it  will  not  have  that  effect,  as  the  child,  being  under 
the  age  of  sixteen,  will  follow  its  mother's  settlement, 
whether  mentioned  in  the  order  or  not  IPattesouy  J. — 
There  would  be  no  objection  to  finding  the  settlement  of 
the  mother  only,  and  ordering  the  removal  of  both.] 
There  would  be  nothing  illegal  in  such  a  course ;  it  is 
dear  that  a  nurse-child  cannot  be  separated  from  its 
mother ;  Sk^ffreth  v.  Walford  (a),  Regina  v.  Birming^ 
liam  {b) ;  and  to  make  the  order  bad  the  appellants  must 
shew  such  separation  to  be  the  necessary  consequence 
of  it.     [He  cited  abo  Regina  v.  Stogvmber  (c).] 

2.  Admitting  that  it  is  necessary  that  it  should  appear 
that  the  complsdnt  was  made  within  the  jurisdiction  of 
the  justices,  it  is  contended  that  the  legal  effect  of  the 
statements  in  this  order  is,  that  all  the  proceedings  took 
place  on  the  same  day.  "  Upon  the  complaint"  refers 
to  the  exact  time  when  the  complaint  was  made,  the 
word  *^  upon  "  being  used  only  with  reference  to  an  hour, 
or,  at  mo8t»  a  day.  [Lord  Denman,  C.  J.,  referred  to 
Regina  v.  Humphery  («?).]  Then,  as  Regina  v.  Ow- 
ierton  {e)  shews  that  the  marginal  venue  may  govern  the 
whole  order,  it  may  be  concluded  that  this  complaint  was 
made  before  the  justices  when  they  made  the  order,  as 
it  clearly  would  be  if  the  recital  were,  that  com- 
plaint was  this  day  made.     [Patteson,  J. — It  must  be 

(a)  2  SesB.  Cas.  89.  (d)  10  A.  &  £.  335. 

{b)  13  L.  J.,  N.  S.,  M.  C,  1.  (e)  Ante,  Vol.  1,  p.  449. 

(e)  9  A.  &  E.  622. 
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1845.        very  easy  to  get  out  of  the  borough  of  Kingston-upon- 
Thc  QuKKN     ^"'^  '^^  ^^®  ^*y»  *^®^  '^^  nothing  to  shew  that  the  jus- 
5"  tices  received  the  complaint  in  their  jurisdiction.]     It  is 

Stockton,  admitted  that  the  order  was  made  within  the  jurisdiction 
and  upon  the  complaint ;  and  as  there  are  two  construc- 
tions, one  of  which  supports,  and  the  other  destroys  the 
validity  of  the  instrument,  the  former  will  be  adopted : 
Rex  V.  St.  Manfsy  Leicester  (a),  Regina  v.  Rother^ 
ham  (i).  In  re  Tordoft  (c). 

Archbold,  contril.— 1.  By  the  4  &  5  Will  4,  c.  76, 
8.  79,  no  persons  can  be  removed  unless  notice  of  their 
chargeability  shall  have  been  given.  The  removal  of  the 
child,  therefore,  under  this  order  would  be  illegal ;  and 
as  it  appears  on  the  face  of  the  order  that  the  woman 
has  a  child  under  seven  years  of  age,  and  the  order  is 
confirmed  as  to  the  mother  and  quashed  as  to  the  child, 
the  effect  of  it  may  be  to  separate  them,  and  therefore 
it  is  invalid:  Rexy.  Cuckfield  (d).  [^Coleridgcy  J. — The 
order  being  quashed  as  to  the  child,  it  may  be  treated  as 
if  that  part  did  not  exist  The  overseers  would  be  boimd 
to  remove  the  child  with  the  mother,  if  its  name  were 
not  in  the  order.  Lord  Denmariy  C.  J. — They  would 
incur  very  serious  consequences  if  they  removed  one 
without  the  other,  whether  named  in  the  order  or  not.] 

2.  If  the  complaint  was  not  made  within  the  jurisdic- 
tion of  the  justices,  they  had  no  authority  to  receive  or 
act  upon  it  Their  jurisdiction  must  distinctly  appear  on 
the  face  of  the  proceedings:  Regina  v.  Tohe  (e),  Regina 
V.  Spackman{f).  In  the  forms  of  orders  in  general  use, 
no  place  being  stated  for  the  making  of  the  complaint, 
there  is  nothing  to  shew  it  unless  the  words  "  in  and  for 
the  county"  import  that  the  justices  are  acting  within 

(a)  1  B.  &  A.  327.  (d)  Burr.  S.  C.290. 

(b)  3  Q.  B.  R.  789.  {e)  8  A.  &  E.  227. 

(c)  Ant^,  Vol.  1,  p.  171.  If)  2  Q.  B.  R.  301. 


> 


TRINITY  TERM,  8  VICT.  21 

their  jurisdictioiL     Here  the  word  '^  in"  is  omitted^  and        i845. 
therefore  the  order  is  bad  (a).  T^Tqumh 

V. 

Lord  Denman,  C.  J. — I  think  it  is  only  reasonable  to  Stockton. 
require  that  the  proceedings  should  appear  on  the  face 
of  them  to  have  taken  place  within  the  jurisdiclion  of 
the  justices ;  and  as  the  forms  of  orders  generally  do  not 
mention  any  place  where  the  complaint  has  been  made, 
it  does  not  appear  where  it  was  made,  unless  it  can 
be  imported  from  the  words  '*  in  the  county,^'  which  ap- 
pears to  be  the  form  used  in  all  the  precedents.  I  think 
that  is  the  proper  sense  of  them,  and  as  the  word  ^'in** 
is  not  used  in  this  complsdnt,  there  is  nothing  to  shew 
that  it  was  made  within  the  jurisdiction  of  the  justices. 
I  cannot  see  why  we  should  encourage  a  departure  from 
the  ordinary  forms  found  in  the  precedents,  and  intro- 
duce unnecessary  novelties ;  and  I  think  I  am  justified 
in  concluding  that  the  words  in  question  have  been 
introduced  in  practice  to  shew  that  the  justices  were 
acting  within  their  jurisdiction.  Therefore  what  has 
been  done  by  the  sessions  in  this  case  is  wrong,  and  the 
order  must  be  quashed. 

Patteson,  J. — The  objection  here  is,  that  the  com- 
plaint does  not  appear  to  have  been  made  to  the  justices 
within  their  jurisdiction ;  and  it  appears  to  me  there  are 
no  words  from  which  we  can  infer  that  it  was  so  made. 
If  the  word  *'  in  "  had  been  used,  a  question  might  have 
arisen  whether  it  was  sufficient,  and  it  seems  to  me  that 
it  would  have  the  interpretation  not  only  that  the  jus- 
tices had  jurisdiction,  but  that  they  exercised  it  within 
the  county.  In  the  usual  forms,  the  words  "  upon  com- 
plaint before  us — justices  in  and  for  the  county  "  are  in- 
variably used,  and  there  is  nothing  else  to  shew  that 

(a)  See  Retina  v.  St.  Martf\  Leicester,  1  B.  &  A.  327. 


^ 
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1845.  they  received  the  complaint  within  their  jurisdiction, 
lie  Queen  ^^  ^^  evcntfl,  being  omitted  in  this  case,  I  think  the 
,,,.*•       .  order  is  insufficient  for  want  of  those  words,  unless  we 

Inhabitants  of 

Stockton,  can  collect  from  it  anything  to  supply  the  deficiency. 
I  cannot  see  anything  to  raise  that  inference.  They  do 
not  even  say  *^  this  day  made,"  from  which  to  infer  that 
the  hearing  the  complaint  and  the  making  the  order 
were  one  transaction.  There  is  nothing  inconsistent 
with  the  supposition  that  the  complaint  was  made  to 
these  justices  when  out  of  their  jurisdiction,  and  their 
having  afterwards  gone  within  their  jurisdiction,  and 
made  the  order  there. 

Williams,  J. — I  think  that  this  is  the  correct  interpre- 
tation of  the  word  "  in."  The  word  "for"  is  descriptive  of 
the  authority  of  the  justice,  as  **  justice  of  the  peace  for 
Cumberland"  means  that  he  is  a  person  having  author- 
ity to  act  as  a  justice  for  that  county :  if  so,  the  word 
"  in"  must  be  read  as  mere  surplusage,  unless  it  can  be 
understood  as  descriptive  of  locality ;  that  is,  tliat  the 
justice  is  within  his  jurisdiction  when  he  receives  the 
complaint.  It  is  not  necessary  to  find  authorities  for 
the  use  of  similar  words ;  it  is  conceded  that,  in  orders, 
the  jurisdiction  of  the  justices  making  them  must  be 
made  to  appear;  and  I  therefore  agree  that  there  is  a 
material  omission  here,  in  consequence  of  the  absence  of 
the  allegation,  which  it  has  been  the  constant  practice  to 
insert  ever  since  the  first  edition  of  Dr.  Burn's  valuable 
work. 

CoLEBiDOE,  J. — The  principle  has  been  properly  ad- 
mitted by  Mr.  Pashley,  that  the  jurisdiction  of  the  jus- 
tices must  appear  upon  the  order,  and  he  has  attempt^ 
to  argue  that  that  principle  is  satisfied  here  by  the  words 
"  upon  complaint;"  that  is,  that  the  word  "  upon"  means 
that  the  complaint  was  made  on   the  same  day,  and 
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within   the  same  place  as  the   order.     But   I  think 

there  is  no  foundation  for  that  argumenc  ;  the  word 

"  upon"  does  not  necessarily  refer  to  time,  and  if  it  does,  ^' 

Inhabitants  of 
it  only  alludes  to  a  sequence  of  events.   The  meaning  of    Stockton^ 

the  words  "upon  the  complaint,"  used  here,  appears  by 
referring  to  the  13  &  14  Car.  2,  c  12,  where  they  are 
clearly  used  with  the  intention  simply  to  state  the  foun- 
dation of  the  jurisdiction  of  the  justices,  without  refer- 
ence either  to  time  or  place. 

Orders  quashed. 


The  Queen  v.  The  Inhabitants  of  East  Rainton.  May  31*/. 

\JN  appeal  against  an  order  of  two  justices  for  the  re-  The  examina- 
movai  of  Elizabeth  Spence,  widow  of  Robert  Spence,  jJ^Jt^ofa'setl 
»nd  her  five  children,  from  the  parish  of  Gateshead  to  ?*^"'^"i  ^^  l"'" 

'  ^  iDg  and  service 

the  township  of  East  Rainton,  both  in  the  county  of  stated  the  pro- 
-»>     1  1  •  ^111  t  •  duction  before 

Xhirham,  the  sessions  connrmed  the  order,  subject  to  the  removing 
the  opinion  of  this  Court  on  a  case.  ^u  bond^^under 

The  material  parts  of  the  examinations  were  as  fol-  ^*"^^  the  pau- 

*  per  served  : — 

lows  : —  Heidf  insuffi. 

Elizabeth  Spence,  the  pauper,  said,  **  My  husband^s  gpondents  not 
settlement  was  in  the  township  of  East  Rainton ;   he  ^"^J^j^a 

sained  a  settlement  in  that  township  by  hiring  and  ser-  snfficient  ex- 

.  1  .  If./..  cuscforomit- 

Tice ;  he  was  a  pitman,  and  at  the  time  of  our  mamage  ting  to  send  a 

he  was  a  bound  man  to  the  Marquis  of  Londonderry,  to  h^nd  withUic 

serve  him  as  a  hewer  for  one  year,  from  the  5th  of  April,  «3[*mw»»^on«« 

1829,  and  was  serving  the  said  Marquis   under  that 

hiring,  and  he  continued  to  serve  him  until  the  5th  day 

of  April,  1830." 

John  Robson,  said,  "  I  am  colliery  viewer  lor  the 

Marquis  of  Londonderry,  at  Rainton ;  I  produce  the  pit 

bonds  by  which  the  said  Marquis  hired  his  pitmen  for 
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1 846.  Rainton  Colliery,  for  the  year  commencing  the  5th  April, 
1829.  It  is  dated  the  21st  March,  1829,  and  is  made 
between  the  said  Marquis,  of  the  one  part,  and  the  seve- 


TON. 
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V. 

Inhabitants  of 

East  Rain-  ral  persons  who  were  hired,  of  the  other  part  The  se- 
veral persons  who  were  hired  are  thereby  hired  to  the 
said  Marquis  for  one  year,  from  the  5th  of  April,  1829. 
Robert  Spence,  the  late  husband  of  the  above-named 
Elizabeth  Spence,  was  thereby  hired  to  the  said  Marquis 
for  one  year,  as  a  hewer.  I  have  brought  the  said  bond 
from  Rainton  Colliery,  where  it  is  kept  with  other  docu- 
ments relating  to  that  colliery." 

The  necessary  residence  of  the  husband  in  East  Ron- 
ton was  also  stated,  and  that  he  was  immarried,  and 
without  child  or  children  at  the  time  of  his  hiring. 

The  material  grounds  of  appeal  were— 1.  That  the 
examinations  were  imperfect  and  defective,  in  not  set- 
ting out  a  copy  of  the  said  agreement  or  pit-bond.  2. 
That  no  copy  of  the  said  pit-bond  produced  before  the 
magistrates  had  been  sent  to  the  appellants. 

At  the  trial  of  the  appeal  the  respondents  gave  in  evi- 
dence a  memorandum  of  agreement,  usually  called  a  pit- 
bond,  dated  the  2l8t  of  March,  1829,  made  between  the 
Marquis  of  Londonderry,  of  the  one  part,  and  the  seve- 
ral other  persons  whose  names  or  marks  were  thereunto 
subscribed,  of  the  other  part  Amongst  those  was  the 
said  Robert  Spence,  who  was  proved  to  have  worked  at 
the  colliery  imder  the  bond,  and  to  have  resided  more 
than  forty  days  during  such  service  in  the  appellant 
township.  After  the  service  of  the  grounds  of  appeal, 
but  previous  to  the  trial  of  the  appeal,  a  copy  of  the  bond 
was  sent  by  the  respondents  to  the  overseers  of  the  ap- 
pellant township. 

If  this  Court  shall  be  of  opinion  in  favour  of  the  ap- 
pellants, on  either  of  the  points  raised  by  the  grounds  of 
appeal,  then  the  order  of  sessions  is  to  be  quashed,  other- 
wise to  be  confirmed. 


TOW. 
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OUer^  in  support  of  the  order  of  sessions. — Although        1845. 
the  decision  in  Regina  v.  Outwell  (a)  is  to  the  effect  that     ,^^  qubbn 
appellants  must  be  supplied  with  a  copy  of  all  the  evi-    -  ,  t."*       < 
dence  received  by  the  removing  justices,  it  cannot  be    East  Rain- 
contended  that  tbere  is  no  limit  to  that  proposition  with 
r^ard  to  the  nature  of  the  evidence  intended.     The 
meaning  must  be,  that  all  such^evidence]]must  be  sent  as 
it  is  within  the  power  of  the  removing  parish  to  send. 
If  this  be  not  so/paupers  would  sometimes  be  altogether 
irremovable,  as  cases  may  occur  where  certain  document- 
ary evidence  may  be  indispensable  to  the  making  of  an 
order  of  removal,  of  which  evidence,  however,  there  may 
be  no  means  of  obtaining  a  copy.     For  instance,  a  pau- 
per may  have  acquired  a  settlement  by  an  estate  which 
has  passed  into  the  hands  of  a  purchaser  many  years  ago: 
on  the  removal  of  the  pauper  the  title-deeds  would  fur- 
nish good  evidence  of  the  settlement,  but  the  purchaser 
might  refuse  to  allow  a  copy  of  such  deeds  to  be  taken, 
and  the  justices  would  have  no  means  of  compelling  one. 
The  term  ^^  examination,^'  therefore,  used  in  the  4  &  5 
WilL  4,  c  76,  s.  79,  must  refer  either  to  oral  testimony 
only,  or,  at  all  events,  can  only  extend  to  those  kinds  of 
documentary  evidence  over  which  the  respondents  have 
power.     This,  however,  is  a  question  of  particularity, 
and  as  the  sessions  have  confirmed  the  order,  it  must  be 
taken  either  that  what  is  stated  in  Kobson^s  examination 
was  in  fact  a  copy  of  the  bond,  or  that  they  considered 
sufficient  information  as  to  the  pit-bond  was  contained 
m  it :  Regina  v.  The  Justices  of  Kesteven  {h). 

Lord  Denman,  C.  J.,  (stopping  Grainger^  contrd). — 
Perhaps  we  might  agree  to  that  view,  if  the  sessions  had 
not  particularly  asked  our  opinion  on^the  point  The 
case  is  perfectly  clear  from  all  doubt. 

(a)  9  A.  &  E.  836.  (6)  Ante,  Vol.  1,  p.  151. 
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1845. 
The  QuEKN 

V. 

Inhabitants  of 
£a»t  Rain- 
ton, 


Pattkson,  J. — It  is  clear  that  the  examinations  con- 
tain merely  a  statement  of  the  effect  of  the  contents  of 
the  bond,  not  a  copy  of  it- 

Williams,  J.,  concurred 


CoLERiDOE,  J. — The  respondents  have  omitted  to  send 
a  copy  of  the  bond,  and  the  case  does  not  even  offer  any 
excuse  for  the  omission.  It  is  unnecessary,  at  present, 
for  the  Court  to  go  beyond  that. 

Order  of  sessions  qiiashed. 


May  3Ut, 


The  Queen  v.  The  Inhabitants  of  Killerby. 

vJN  appeal  against  an  order  of  two  justices  (dated 

3d  June,  1844)  for  the  removal  of  John  Potts  and  Alice 

his  wife  from  the  township  of  Darlington,  in  the  county 

of  Durham,  to  the  township  of  Killerby,  in  the  North 

was  hired  to  A.  Ridinff  of  Yorkshire,  the  sessions  confirmed  the  order, 
from  Novem.  ^    ^  .    .  /,   i  .    ^ 

subject  to  the  opimon  of  this  Court  on  a  case. 

The  removal  was  made  on  the  examination  of  Greorge 

Potts,  the  father  of  the  pauper,  the  material  parts  of 

which  were  as  follows : — "  When  I  was  about  sixteen 

years  of  age,  being  tlien  unmarried,  and  without  child  or 


The  ezamina- 
tioni  on  which 
an  order  of  re- 
moval was 
made  stated 
that  G.  P.,  the 
pauper's  father, 


> 


ber,  1819,  for 

the  spsce  of 

two  whole 

years  thence 

next  ensoinff, 

and  that,  qfter 

the  expiration 

qf  the  second 

year  qf  the  taid 

terviee,  he 

entered  into  th^  service  of  B.,  and  remained  with  him  for  one  whole  year  then  next  follow. 

ing. 

There  were  two  grounds  of  appeal :  1.  Traversing  the  service  with  A.  in  the  words  of 
the  examination.  2.  That  G.  P.  did  not^  after  the  expiration  qf  the  said  second  year  qf 
his  said  service  with  A.^  enter  into  the  service  of  B.  and  remain  with  him  for  one  whole 
year  then  next  following,  as  stated  in  the  examination. 

At  the  trial  of  the  appeal,  the  service  with  A.  was  proved  to  have  commenced  in  Novem- 
ber,  1819  ;— 

Heldf  that,  as  the  grounds  of  appeal  did  not  raise  any  specific  objection  to  the  date  of 
the  service  with  B.,  the  appellants  were  not  entitled  under  them  to  take  advantage  of  the 
variance  as  to  the  date  of  the  first  service,  and  that  it  was  not  sufficient  in  the  grounds  of 
appeal  to  negative  generally  the  statements  in  the  examination. 
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children,  namely,  a  few  days  previous  to  the  23rd  of 
November,  1819,  I  was  hired  into  the  township  of  Kil- 
krby,  by  Thomas  Booth  of  that  township,  farmer,  to 
serve  him  as  a  farm-servant  for  one  year,  from  the  said 
23rd  of  November,  1819;  accordingly  on  that  day  I 
went  into  the  service  of  the  said  Thomas  Booth,  and 
continued  in  the  same  for  the  space  of  two  whole  years 
thence  next  ensuing,  and  resided  &c.  After  the  expir- 
ation of  the  second  year  of  my  service  with  Thomas 
Booth,  being  still  unmarried  and  without  child  or  child- 
ren, I  entered  into  the  service  of  John  Booth,  the  son 
of  Thomas  Booth,  who  came  to  reside  in  the  dwelling- 
house  of  the  said  Thomas  Booth,  which  Thomas  Booth 
then  left,  and  remained  with  John  Booth  for  one  year 
then  next  following,  and  resided  &c.  Soon  after  the 
end  of  the  s^d  last-mentioned  year,  the  said  John  Booth 
paid  me  a  yearns  wages.  While  I  there  resided  as 
such  servant  I  was  married  to  my  late  wife,  Elizabeth 
Potts,  deceased,  (I  never  having  been  previously  mar- 
ried), at  the  parish  church  of  Ainderby  Steeple,  in  the 
said  county  of  York,  on  or  about  the  2nd  of  March 
1822/' 
The  material  grounds  of  appeal  were  as  follows : — 

1.  That  George  Potts,  the  alleged  father  of  John 
Potts,  was  not  *^a  few  days  previous  to  the  23rd  of  No- 
vember, 1819,  hired  into  the  township  of  Killerby  by 
Thomas  Booth,  for  one  year,  from  the  23rd  of  Novem- 
ber, 1819;  neither  did  the  said  George  Potts  on  that 
day  go  into  the  service  of  the  said  Thomas  Booth,  and 
continue  in  the  same  for  the  space  of  two  whole  years 
thence  next  ensuing,''  as  stated  in  the  said  examina- 
Uons. 

2.  That  the  said  George  Potts  did  not,  "  after  the  ex- 
piration of  the  said  second  year  of  his  said  service  with 
the  said  lliomas  Booth,  enter  into  the  service  of  John 
Booth,  the  son  of  the  said  Thomas  Booth,  and  remun 


1845. 


The  QuBBN 

V. 

InhaMtantsor 

KlLLBABT. 
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1845.         with  the  said  John  Booth  for  one  year  then  next  foUow- 

The  QuKBN     ^gy"  ^  stated  in  the  examinations. 

iDhabUmnts  of        ^*  ^^^  *"^  ^^  ^^®  appeal,  George  Potts  was  called  as 

KiLLERBT.  a  witness  for  the  respondents.  It  appeared  from  his  evi- 
dence that  he  lived  at  Killerby  with  Thomas  Booth  for 
two  years,  commencing  on  the  23rd  of  November,  1817, 
and  ending  on  the  23rd  of  November,  1819,  and  with 
John  Booth  at  the  same  place  from  the  23rd  of  Novem- 
ber, 1819,  to  the  23rd  of  November,  1820,  but  that  he 
did  not  reside  in  the  township  of  Killerby  during  his  ser- 
vice with  Thomas  Booth,  but  only  during  his  year's 
service  with  John  Booth.  It  was  objected,  on  the  part 
of  the  appellants,  that  there  was  a  fatal  variance  of  two 
years  between  the  examination  of  George  Potts  before 
the  removing  magistrates  and  his  evidence  at  the  trial 
with  respect  to  the  hiring  and  seriace  with  John  Booth. 
The  sessions  thought  the  point  was  not  open  to  the  ap- 
pellants upon  their  grounds  of  appeal,  and  confirmed  the 
order,  subject  to  the  opinion  of  this  Court.  If  this  Court 
shall  be  of  opinion  that  the  foregoing  objection  of  vari- 
ance was  open  upon  the  grounds  of  appeal,  the  order  of 
sessions  and  of  removal  are  to  be  quashed,  otherwise  to 
stand  confirmed. 

fV.  S.  Grey  J  in  support  of  the  order  of  sessions. — The 
only  question  is,  whether  the  appellants  were  in  a  posi- 
tion to  take  the  objection  as  to  a  variance  in  the  date  of 
the  second  service.  It  will  be  contended,  that  the  first 
ground  of  appeal  traverses  the  time  when  the  first  service 
commenced,  and  is  to  be  taken  in  connexion  with  the 
second,  which  traverses  the  facts  only  of  the  second  ser- 
vice, as  set  out  in  the  examinations.  The  question,  how- 
ever, is  under  the  second  ground  of  appeal  only.  The 
two  services  were  independent  of  each  other,  and  the 
grounds  of  appeal  relating  to  each  must  be  considered  as 
distinct  also.     There  was  a  good  service  with  the  son, 
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after  that  with  the  father,  and  the  appellants  could  not         1846. 
be  misled  by  the  examination,  which  the  sessions  have     xhe  Qubsn 
decided  to  be   sufficient,  and  is  therefore  conclusive:  ,^' 

iDhabitantB  of 
Regina  v.  The  Justices  of  the  West  Riding  [a).  Killkrby. 

GraingeTy  contr^ — Before  considering  whether  the 
appellants  under  their  grounds  of  appeal  could  object  to 
the  variance,  it  is  necessary  to  see  whether  the  time  of  the 
conunencemcnt  of  the  service  with  John  Booth  is  stated 
with  certwity  in  the  examination.  The  word  •*  after** 
must  be  construed  to  mean  ^^  immediately  aft^r ;"  but, 
even  if  that  be  not  so,  it  is  quite  clear,  from  the  date  of 
the  marriage  of  the  pauper's  father,  that,  at  any  rate,  the 
service  with  John  Booth  must  have  commenced  within 
a  few  months  after  the  date  assigned  as  the  expiration  of 
the  service  with  Thomas  Booth.  Then,  if  the  time  of 
the  commencement  of  the  service  be  stated  with  cer- 
tainty, the  appellants,  by  traversing  the  very  words  of 
the  examination,  are  entitled  to  take  advantage  of  the 
variance  proved,  for,  by  the  ground  of  appeal,  the  re- 
spondents were  put  to  the  proof  of  all  the  allegations  in 
their  examination.  The  ^^saidservice^^  refers  not  merely 
to  the  fact  of  service,  but  to  all  the  circumstances  attend- 
ing it. 

Lord  Denman,  C.  J. — ^The  sole  question  which  the 
sessions  ask  us  is  on  a  particular  point  only ;  that  is, 
whether  the  objection  as  to  the  variance  is  open  under 
the  grounds  of  appeal  It  appears  to  me  that  the  second 
^und  does  not  leave  the  objection  open  for  the  appel- 
lants to  take.  Whether  the  succession  of  events  is  truly 
stated  or  not  in  the  examinations,  it  should  be  shewn 
what  it  is  at  which  the  objection  is  pointed;  and  it 
seems  to  me  that  that  is  not  done  here,  as  the  ground  of 

(a)  10  A.  &  E.  685. 
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1845.         appeal  is  so  framed  that  no  year  is  called  in  question, 

"     "  It  is  not  a  safe  rule  to  say  that  it  is  sufficient  to  traverse 

V-  what  is  sidd  by  a  pauper  in  his  examination.     The  ques- 

Inhabitanta  of      .  .      ,  ,        ,  ,i  .         i      ,        i      j.  i      /v        i 

KiLLKRBT.  tion  nused  by  the  appellants  is,  whether  he  did,  alter  the 
first  service,  enter  upon  and  complete  the  second ;  and  I 
think  the  sessions  are  right  in  the  view  they  have  taken. 

Patteson,  J. — It  all  seems  to  me  to  turn  on  the  word 
**  said."  If  a  very  strict  construction  were  to  be  put 
upon  that  word,  perhaps  this  objection  to  the  examina- 
tions might  be  let  in ;  which  is,  that  the  paui>er  did  not, 
after  the  termination  of  the  "said  service  "  with  Thomas 
Booth,  enter  into  the  service  of  John  Booth ;  but  still 
he  did  so  after  the  expiration  of  a  service,  and  I  think 
the  word  "  said"  does  not  reasonably  denote  so  particular 
a  point  of  time  as  to  make  this  objection  of  the  appel- 
lants a  good  one. 

Williams,  J. — I  will  only  add  that,  to  raise  this  ob- 
jection, the  year  ought  to  have  been  pointed  out ;  that 
is,  when  one  service  ended  and  the  other  began.  The 
examination  was  true,  that  afler  one  service  ended  the 
second  began,  and  that  is,  in  fact,  all  that  the  appellants 
have  denied. 

Coleridge,  J. — Mr.  Grcnnffer*8  argument  is,  that  you 
must  take  the  statement  of  the  second  service  in  the  ex- 
aminations to  include  the  date  of  the  first,  which  was 
proved  to  be  a  wrong  date,  and  then  conclude  the  same 
of  the  second ;  but,  on  looking  at  the  examinations  that 
argument  wholly  fails,  as  no  time  is  stated  for  the  se- 
cond service  at  alL  Then  the  objection  to  the  exami- 
nation is  in  the  same  words  as  the  examination  itself, 
so  that  both  are  clear  from  difficulty  as  to  dates  altoge- 
ther. One  side  says,  and  the  other  denies,  simply,  that 
the  second  service  followed  the  first.     The  examination 
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might  haTe  been  bad  for  omitting  the  date,  and  so  the        i845. 
sessions  would,  perhaps,  have  found ;  but  that  objection     xheQuEBw 
has  not  been  taken.  »• 

Inhabitants  of 

Order  of  sessions  confirmed.         Kt llerby. 


The  Queen  v.  The  Inhabitants  of  St.  Margaret's,        May  3Ut. 
Westminster. 

v/N  appeal  against  an  order  of  two  justices,  for  the  The  cxomina- 
xemo^-al  of  Bichard  Mathews  from  the  parish  of  St.  an  order  of  re- 
Margaret,  Westminster,  to  the  parish  of  St  James,  Jl^d^J^t.  J. 
^th,  as  the  place  of  his  last  legal  settlement,  the  ses-  •**'ed  a  de- 
eions  quashed  the  order,  subject  to  the  opimon  of  this  ment  of  the 
Court  upon  a  case,  the  material  parts  of  which  were  as  Sm-  by  rent" 
foUows :—  "  OT "'' 

The  removal  was  made  on  the  following  examina-  Street,  in  the 

_  pariah  of  St. 

tions: — ^Kichard  Mathews,  the  pauper,  said,  "1  have  j./' and  after- 

never  been  apprenticed  or  gained  a  settlement  in  my  own  mwit*of  The  *' 

light;  I  have  been  relieved  by,  and  am  now  residing  in  P'^P*'"?  ^^^^ 

the  workhouse  of  the  parish  of  St.  Margaret,  Westmin-  tenement 

**  No.  8   H. 
8ter,  and  supported  at  the  expense  of  the  parish,  and  am  street,  qfore- 

now  actually  chargeable  thereto.  ^^^ j  ^t 

Edwin  Nicholas  Ferbrache,  said,  **  I  know  Richard  ^^V^"*.^  „ 

**  aforesaid.  ' 

Mathews,  the  pauper ;  he  is  the  lawful  son  of  Joseph  did  not  shew 

and  Henrietta  Mathews,  who  were  married  at  the  parish  ment  to  be  in  * 

church  of  Bath  Easton,  in  the  county  of  Somerset,  on  ^^th^fo^J^^f 

the  2nd  day  of  January,  1815;  the  said  Joseph  Ma-  ">^  **>**».■•''»« 

examinations 
thews,  and  Henrietta  his  wife,  are  both  since  deceased,  diacloied  a  set- 

I  am  the  brother  of  the  said  Henrietta  Mathews,  and  fathc "  which* 

she  and  I  are  the  lawful  children  of  Peter  Ferbrache  and  "»«»*^  P™-. 

gnmcd  to  be  in 

•ome  parish, 

though  that 

pariah  was  not  stated,  the  mother's  settlement  was  thereby  extinguished,  and  the  removal 

to  it  invalid. 


8TKR. 
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1845.         Martha  his  wife,  both  deceased,  and  who  were  married 
The  QuBKN    ^*  *^^®  parish  church  of  St  Peter  and  St.  Paul,  in  the 

,  ,  .?•        •  city  of  Bath,  on  the  26th  day  of  December,  1786,  and 
Inhabitants  of       /  .,    /  ,  ,      ...  ,        . 

St.  Maroa.  who  resided  together  as  man  and  wife  up  to  the  time  of 
Wbstmin-  til®  death  of  the  said  Peter  Ferbrache,  which  happened 
in  the  year  1809.  From  about  the  year  1804,  down  to 
and  including  the  year  1809,  my  father,  the  said  Peter 
Ferbrache,  was  legally  settled  on,  rented,  occupied,  and 
resided  in  a  tenement  and  dwelling-house,  situate  and 
being  No.  3,  Hotbath-street,  in  the  parish  of  St  James, 
in  the  said  city  of  Bath.  The  said  tenement  and  dwell- 
ing-house, during  the  several  years  the  said  Peter  Fer- 
brache was  settled  and  resided  therein  as  aforesaid,  was 
of  the  yearly  value  of  lOL  and  upwards,  and  he  paid  the 
yearly  rent  of  38£  for  the  same  during  such  time.  Dur- 
ing the  time  the  said  Peter  Ferbrache  was  so  settled,  and 
resided  in  the  said  tenement  and  dwelling-house  as  afore- 
said, his  daughter,  the  said  Henrietta,  resided  at  home 
with  him  there  as  part  of  his  family,  a  single  woman  and 
unemancipated.  I  knew  Joseph  Mathews,  the  father  of 
the  pauper  Richard  Mathews.  In  the  month  of  March 
1819,  the  said  Joseph  Mathews  took  a  tenement  or  dwell- 
ing-house and  premises,  being  No.  8,  Hotbath-street  afore- 
said,  and  was  legally  settled  upon,  occupied,  and  resided 
in  the  said  tenement,  dwelling-house,  and  premises,  from 
the  month  of  March,  1819,  for  one  year  and  a  half.  The 
said  tenement,  dwelling-house,  and  premises.  No.  8,  Hot- 
bath-street, was  of  the  yearly  value  of  10/.  and  upwards, 
during  the  time  the  said  Joseph  Mathews  was  so  settled 
upon,  resided  in,  and  occupied  the  same  as  aforesaid.'' 

The  following  were  the  grounds  of  appeal  applicable 
to  the  points  upon  which  the  case  was  granted: — 1. 
That  it  is  not  shewn  that  the  said  Joseph  Mathews  ever 
gained  a  settlement  in  the  appellant  parish.  2.  That  the 
examinations  are  bad  in  resorting  to  the  settlement  of  the 
mother  in  the  appellant  parish,  a  good  settlement  of  the 
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father  being  shewn  elsewhere,  though  it  is  not  stated  in 
what  parish  he  gained  it. 

At  the  hearing  of  the  Bppesl,  it  was  objected,  that  no 
suffident  evidence  appeared  on  the  examinations  to 
shew,  that,  at  the  time  of  making  the  said  order,  the 
pauperis  father  was  settled  in  the  appellant  parish, 
though  it  distinctly  appeared  that  he  had  gained  a  set- 
tlement in  some  parish ;  inasmuch  as  there  was  no  aver- 
ment that  No.  8,  Hotbath  Street,  was  in  the  parish  of 
St  James,  and  it  did  not  follow  that  No.  8,  Hotbath 
Street,  was  in  the  same  parish  as  No.  3,  Hotbath  Street 
And  further,  that  the  respondents  could  not  rely  upon 
the  derivative  settlement  from  the  mother,  where  it  was 
shewn  upon  the  examinations  that  the  father  had  gained 
a  settlement  in  his  own  right 

The  sessions  quashed  the  order,  subject  to  the  opin- 
ion of  this  Court,  whether  they  have  come  to  a  right 
conclusion  with  respect  to  the  want  of  an  averment  in 
the  examinations  that  Na  8,  Hotbath  Street,  is  in  the 
same  parish  as  No.  3,  Hotbath  Street ;  and,  if  they  have 
drawn  the  correct  conclusion  in  that  respect,  whether 
they  are  right  in  their  judgment  that  the  respondents 
cannot  rely  upon  the  settlement  of  the  mother  of  the 
pauper,  where  a  clear  settlement  of  the  father  is  shewn 
by  themselves  in  the  examination.  If  the  sessions  were 
wrong  on  either  of  these  points,  the  order  of  sessions  to 
be  quashed ;  if  the  sessions  were  right  on  both,  their 
order  to  be  confirmed 


1845. 


The  QUBBN 
V. 

Inhabitants  of 
St.  Marga- 

rrt's, 
Wkbtmin- 

BTKR. 


Fhhm,  in  support  of  the  order  of  sessions. — 1.  There 
would  be  nothing  extraordinary  in  two  houses  in  the 
same  street  being  in  different  parishes,  and,  unless  the 
word  ^^  aforesaid  "  imports  that  the  latter  house  is  in  the 
same  parish  as  the  former,  the  statement  here  is  in- 
sufficient 2.  Then  the  removing  justices,  having  start- 
ed a  settlement  of  the  father,  should  have  followed  it 

VOL.  II.  D  N.  s.  c. 
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1845.         up.    The  case  of  Rex  v.  St  Mary,  Beverley  (a),  is  identi- 

T^QuKBN     ^  ^^^^^  *^^     That  decision  is  confirmed  by  Regina  v. 

T  K  K*''       f    Yelvertoft  (b),  and  shews,  that  the  removal  may  take 

Sr.  Marga-    place  upon  either  the  father's  or  mother's  settlement; 

Wkstmin.     ^^^  ^^  ^^^  father's  is  shewn  to  exist,  it  must  be  pursued. 

8T«R.         Here  there  is  conclusive  evidence  that  the  father  had 

a  settlement  somewhere,  and,  as  the  parish  is  not  shewn, 

the  order  is  bad. 

Bodkin^  contnL — 1.  The  word  "  aforesaid "  shews 
that  No.  8,  Hotbath  Street,  ie  the  same  street  which 
was  before  described  as  being  in  the  parish  of  St.  James. 
[Lord  Denmariy  C.  J. — It  refers  only  to  the  house,  not 
to  the  parish,  at  all  events.]  Then,  it  may  have  been  in 
an  extra-parochial  place,  which  may  be  assumed  with  as 
great  probability  as  that  a  line  divides  the  two  numbers 
of  the  same  street.  But  the  question  raised  by  the 
ground  of  appeal  is,  whether,  on  examinations  which 
shew  a  perfectly  good  settlement,  the  justices  were 
wrong  in  removing  to  it.  A  good  settlement  cannot  be 
shewn  without  stating  the  parish.  In  Rex  v.  St  Mary 
Beverley  (a),  there  was  a  statement  of  the  settlement 
being  in  some  of  the  parishes  in  Ipswich,  and  the  re- 
moval involved  the  separation  of  husband  and  wife. 
Besides,  it  is  perfectly  competent  for  the  respondents  to 
insert  several  settlements  in  an  examination,  and  rely 
on  either :  Regina  v.  Latchford{c). 

Lord  Denman,  C.  J. — It  appears  to  me  that  the  ses- 
sions were  right.  If,  on  the  trial  of  the  appeal,  one 
settlement  only  had  been  proved,  the  respondeni;s  might 
have  rested  their  case  there;  but,  if  a  second  were 
shewn  to  exist,  and  the  second  settlement  was  not  fixed 
in  any  particular  parish,  though  stated  to  be  in  some 

(a)  1  B.  &  Ad.  201.  (c)  Ante,  Vol.  1,  p.  387. 

(b)  Anik,  Vol.  1,  p.  476. 


TRINITY  TERM,  8  VICT. 


35 


parish^  then  the  sessions  might  have  said  the  respondents 
had  not  done  what  they  undertook  to  do,  namely,  shew 
the  place  of  the  pauper's  last  legal  settlement.  It  is  the 
same  when  objection  is  made  not  to  the  evidence  at  the 
trial,  but  to  the  sufficiency  of  the  examinations.  Here 
the  examinations  state  a  settlement  of  the  pauper  from 
his  mother,  at  No.  3,  in  Hotbath  Street,  in  the  parish 
of  St.  James,  but  shew  another  gained  by  his  father  at 
No.  8,  in  the  same  street,  without  naming  the  parish;  and 
I  think  the  sessions  were  justified  in  presiuning  that  the 
last  settlement  must  have  been  in  some  parish,  as  all 
England,  with  very  small  exception,  is  parochial ;  and 
the  examinations,  therefore,  ought  to  have  shewn  per- 
fectly what  they  professed  to  shew — the  place  of  the 
pauper's  last  legal  settlement 


1845. 
The  QuEEK 

V. 

Inhabitants  of 
St.  Marga- 
ret's, 
Westmin- 
ster. 


Patteson,  J. — This  order  proceeds  either  on  the 
father's  or  the  mother's  settlement.  If  on  the  father's, 
then  that  is  insufficient,  because  no  parish  is  stated.  If 
on  the  mother's,  then  that  will  not  do,  because  it  ap- 
pears that  the  father  had  a  settlement  which  ought  to 
have  been  followed  out  If  it  was  in  an  extra-parochial 
place,  the  respondents  should  have  proved  it  to  be  so. 

Williams,  J.,  concurred. 

CoLERiDOE,  J. — Reffina  v.  Latchford{a)  has  nothing 
to  do  with  this  case.  The  question  there  related  to 
the  proceedings  at  sessions.  The  examinations  there 
disclosed  two  settlements  in  the  appellant  parish,  and 
the  sessions  held  that  the  respondents  might  stop  at  a 
birth  settlement,  without  going  on  to  prove  the  other ; 
but  that,  if  any  subsequent  settlement  had  been  gained, 
that  should  be  shewn  by  the  other  side.     Here  the  ob- 


(a)  Ante,  Vol.  1,  p.  387. 
d2 
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1845.        jection  Is  to  the  order,  which  is  clearly  defective,  as, 
The  QuBKN     ^^^  stating  a  maternal  settlement,  it  discloses  a  pater- 
?•  nal,  which,  with  the  least  possible  trouble,  might  have 

St*  Maboa-    been  made  clear.     The  maternal  settlement  has  always 
Wbstmin-     ^^^^  ^^  ^^  ^^  i^  o^^y  g<^  where  the  father's  is  un- 
•"»•         known.     Here  it  is  shewn,  though  imperfectly.     I  en- 
tirely agree  that  we  must  presume  all  places  to  be  in 
a  parish,  and  that,  if  the  contrary  exist,  it  should  be 
shewn  by  the  respondents. 

Order  of  sessions  confirmed. 


■> 


June  \Ui.      The  Queen  v.  The  Guardians  of  St.  Mary,  Lambeth. 

On  appeal  VJN  appeal  agsdnst  an  order  of  two  justices  (dated  28th 

otrlnnoTal, it  December,  1840)  for  the  removal  of  Elizabeth  Lague, 

a^^raer  o^n*  widow,  and  her  four  children,  from  the  parish  of  St. 

^?tS*  ""^^'^  Pancras,  in  the  county  of  Middlesex,  to  the  parish  of 

panper  on  the  St.  Mary,  Lambeth,  in  the  county  of  Surrey,  the  sessions 

ment  had,  on  Confirmed  the  order,  subject  to  the  opinion  of  this  Court 

theaanw^Tj!^  on  a  case,  materially  as  follows : — 

iiei,  been  -    By  an  order  of  removal,  dated  5th  Auffust,   1840, 

qnaahedt  on  the 

groond  "  that     the  same  paupers  were  ordered  to  be  removed  from  St 

tiondiidkMedno  Pancras  to  St..  Mary's,  Lambeth,  and  a  copy  of  the  ex- 

lettlement  on     aminations  on  which  that  order  was  made  was  duly  sent 

the  noe  there-  ^ 

of  i"—Heid,      to  the  parish  officers  of  Lambeth,  who  appealed  against 

cifionwas  "  it.  On  the  7th  September,  1840,  the  order  of  removal 
^^^e^\  ^^  *^^  ^^^  August,  1840,  still  subsisting,  another  order 
ties  as  to  the  of  two  justices  was  made  for  the  removal  of  the  same 
settlement.  /.  o     t^  -r  i         *      .  i  . 

paupers  from  St  Pancras  to  Lambeth.     Agamst  this 

order  also  an  appeal  was  entered.  The  two  appeals 
against  the  orders  of  the  5th  August  and  the  7th  Sep- 
tember came  on  to  be  heard  on  the  16  th  December, 
1840,  when  the  appellants  contended,  in  both  cases,  that 
the  examinations  on  which  the  orders  were  founded 
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were  insufficient,  and  the  sessions,  being  of  that  opinion,         1845. 
ordered  them  severallj  to  be  quashed,  "  on  the  ground     xhTouBEN 
of  the  examination  of  the  pauper  Elizabeth  Lague  ?•      - 

disclosing  no  settlement  on  the  face  thereof."    Both     St.  Mary, 
these  orders,  as  well  as  the  one  now  in  question,  relied 
on  the  same  settlement. 

On  the  hearing  of  the  appeal  (2l8t  April,  1841) 
against  the  order  of  removal  of  28th  December,  1840,  it 
was  contended  by  the  appellants  that  the  respondents 
were  precluded  by  the  two  former  orders  of  sessions, 
quashing  the  two  former  orders  of  removal  respectively, 
from  removing  again  to  the  appellant  parish  upon  the 
same  settlement.  This  objection  was  taken  under  a 
ground  of  appeal,  stating  the  fact  of  the  making  of  the 
previous  orders,  and  of  their  being  quashed  by  the  ses- 
sions. The  sessions  disallowed  this  objection,  and  the 
order  was  confirmed,  subject  to  the  opinion  of  this  Court 
as  to  whether  the  respondents  were  precluded  by  the 
orders  of  sessions  of  16th  December,  1840,  or  either  of 
them,  from  again  removing  to  the  appellant  parish  under 
the  order  of  28th  December,  1840.  If  this  Court  shall 
be  of  opinion  the  respondents  were  so  precluded,  then  the 
order  of  sessions  of  21st  April,  1841,  and  also  the  order 
of  removal  of  28th  December,  1840,  are  to  be  respect- 
ively quashed,  otherwise  to  be  confirmed. 

Godson^  Prendergasty  and  Howarth,  in  support  of  the 
order  of  sessions. — It  is  clear  that  the  sessions  thought, 
and  have  in  fact  found,  that  the  two  former  orders  of 
the  5th  August  and  7th  September  were  not  quashed 
on  the  merits ;  otherwise  they  would  have  considered 
themselves  bound  by  them,  and  would  not  have  con- 
firmed the  present  order.  It  is  to  be  inferred,  too,  from 
the  fact  of  a  special  entry  having  been  made  by  the 
sessions  which  quashed  the  previous  orders,  that  they  did 
80  for  matter  of  form  only;  and  as  the  sessions,  who  are 


Lambbth. 
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the  proper  judges  of  such  matters^  have  put  their  own 
construction  on  these  orders,  this  Court  will  not  now  in- 
terfere: Reginay,  The  Justices  of  Lanccishire {a),  Regina 
St.  Mary,  V.  Kingsclere  (b).  No  abandonment  of  the  first  order  is 
necessary  before  obtaining  the  second:  Regina  v.  St. 
Pancras  (c). 

Pashleyy  (with  whom  was  Bodkin),  contra. — There  is 
no  doubt  that  the  fate  of  the  two  former  orders  was  con- 
clusive as  to  the  third.  Regina  v.  Kingsclere  (b)  is  not 
in  point.  There  the  Court  considered  they  were  without 
materiab  for  inquiring  into  the  propriety  of  the  decision 
of  the  sessions.  Here,  however,  the  grounds  on  which 
the  previous  orders  were  quashed  are  stated.  JEx  parte 
the  Overseers  of  Ackworth  (d)  is  an  express  authority. 
There  Patieson,  J.,  said,  "  Where  the  examination  actu- 
ally omits  some  fact  material  to  shew  the  settlement,  it 
is  just  the  same  as  if  the  evidence  produced  by  the  re- 
spondents on  tlie  hearing  were  insufficient  to  prove  that 
fact."  It  appears,  therefore,  that  a  decision  of  the  ses- 
sions quashing  an  order  on  account  of  an  examination 
being  defective  in  such  a  respect  will  be  conclusive  as 
to  the  settlement. 

Lord  Denman,  C.  J. — We  agree  with  you.  The 
sessions  have  submitted  to  us  the  facts  on  which  they 
decided,  so  that  we  are  enabled  to  form  our  own  opinion 
upon  them,  and  that  is,  that  the  former  decision  was 
upon  the  point  of  settlement,  and  is  conclusive  between 
the  parties  as  to  it. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred* 

Orders  quashed  (e). 

(a)  3  Q.  B.  R.  367.  (d)  Id.  397,  n. 

(6)  Id.  388.  (e)  See  the  next  case. 

(c)  Id.  347. 


iiettle- 
ment* 
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The  Queen  v.  The  Inhabitants  of  Ellel.  June  7th. 

vJN  appeal  against  an  order  for  the  removal  of  a  An  order  of  re- 
pauper  from  the  township  of  Lay ton-cum-Warbreck  to  against  and 
the  township  of  Ellel,  both  in  the  county  of  Lancaster,  ^^^of'o^^ 

the  sessions  confirmed  the  order,  subject  to  the  opin-  respondents, 

•'  ^         **  for  the  in- 

ion  of  this  Court  on  a  case.  sufficiency  of 

The  case  found,  that,  on  the  trial  of  the  appeal,  it  was  (o*^  defect 

proved  that  a  former  order  for  the  removal  of  the  same  ***^^^g^^." 

pauper  had  been  quashed  at  a  previous  sessions  on  ap-  ment  of  resi- 

,,  ,  .i»./*».  /•  dencc)  is  con- 

peal  between  the  same  parties  "  for  msumciency  of  ex-  elusive  between 

aminations ;"  that  the  first  order  had  been  obtained  upon  to^tSTicSe 
examinations  disclosing  substantially  the  same  grounds 
of  settlement  as  in  the  present  case,  but  stating  the 
facts  (and  particularly  the  residence  in  Ellel)  so  imper- 
fectly, that  the  order  could  not  be  supported ;  and  that 
the  order  of  sessions  setting  aside  the  first  order  of 
removal  had  been  obtained  upon  the  motion  of  the 
respondents.  The  sessions  thought  the  former  order 
was  not  conclusive,  and  confirmed  the  present  order, 
subject  to  the  opinion  of  this  Court. 

C(noIinff»  in  support  of  the  order  of  sessions. — There 
is  a  distinction  between  this  case  and  Retina  v.  ^S^. 
Mary,  Lambeth  (a),  as  here  the  former  order  is  shewn 
to  have  been  quashed  at  the  instance  of  the  respondents. 
The  sessions  must,  therefore,  be  taken  to  have  adju- 
dicated on  a  mere  preliminary  objection,  and  such  a  de- 
cifflon  is  not  conclusive,  though  it  might  have  been  so  if 
the  sessions  had  gone  into  the  merits  of  the  case. 

Patteson,  J. — This  was  simply  a  question  of  defect- 
ive evidence  on  the  same  state  of  facts,  and,  therefore, 

(a)  Ante,  p.  36. 
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1845.         it  is  dear  there  is  nothing  in  the  distinction  sought  to 
»]^7q^      be  established  between  this  and  the  former  case, 

V. 

Ellel.  Lord  Denman,  C.  J.,  Williams,  and  Coleridoe,  Js., 

concurred. 

Orders  quashed. 


> 


June  4th.  The  QuEEN  V.  The  Inhabitants  of  Melksham. 

A  paaper  in  his  VJN  appeal  against  an  order  of  two  justices,  (dated 

SSd?^^ram  5  July,  1844),  for  the  removal  of  John  Tucker,  his 

the  Uwful  TOD  ,^g^  ^j^^j  fQ^j.  children,  from  the  parish  of  Bradford,  to 

settlement  was  the  parish  of  Melksham,  both  in  the  county  of  Wilts, 

of  a  cottage.  the  sessions  confirmed  the  order,  subject  to  the  opinion 

wMThhefn-'  ofthisCourtonacaae. 
hcrited  from  Qf  the  examinations  on  which  the  order  was  made, 

his  father,  and  i      .     i  n  ^  •    r^ 

in  which  my  the  onlj  one  material  to  the  judgment  of  this  Court  was 
for  several  years  ^^^  of  the  pauper  John  Tuckcr,  who  said,  "  I  am  the 
prcjious  and      lawful  SOU  of  John  Tucker.   My  father's  settlement  was 

np  to  the  time  "^ 

of  his  decease,    in  the  parish  of  Melksham,  in  Wiltshire,  in  virtue  of  a 

the  cottage  de.'  cottagc-housc  at  Sandridge-hill,  in  that  parish,  which 

aThis^eldest"*     he  inherited  from  his  father,  and  in  which  my  said 

■on,  but  I  have    father  resided  for  several  years  previous  and  up  to  the 

never  occupied,      ^  ^  .  . 

nor  have  1  ever  time  of  his  dcccase,  which  took  place  about  eighteen 
days  in  M.T—  years  ago.  On  my  father's  decease,  the  said  cottage  de- 
dcnt  stotemfent  s^ended  to  me  as  his  eldest  son,  but  I  have  never  occu- 

of  a  derivative    pied,  nor  have  I  ever  resided  forty  days  in  the  said 

settlement  in  .  ^         ^ 

the  pauper.        parish  of  Melksham,     My  aunt,  with  my  permission, 

succeeded  my  father  in  the  occupation  of  the  said  cot- 
tage, and  some  of  her  family  now  reside  in  it,  and  they 
dispute  my  title.  I  have  never  done  any  act  to  g^n  a 
settlement  in  my  own  right." 

The  appellants,  in  their  grounds  of  appeal,  objected. 
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that  the  examinations  were  insufficient,  because  they         1845. 
did  not  state  whether  the  said  cottage-house  was  of  a     j^^  qubsn 
freehold,  copyhold,  or  leasehold  tenure,  and  that  it  was    t  i^  v-f:  j,  f 
not  shewn  by  legal  and  admissible  eyidence  that  the    Melksbam. 
pauper  John  Tucker  had  any  title  whatever  to  hold 
the  said  cottage-house,  or  ever  did  reside  in  the  same  as        ^ 
owner,  or  receive  the  rents  and  profits  of  the  same  as 
owner. 

On  the  trial  of  the  appeal,  the  sessions,  afler  delibera- 
tion, decided  that  the  examination  was  sufficient,  but  re- 
served the  question  for  the  opinion  of  this  Court. 

If  this  Court  shall  be  of  opinion  that  the  examination 
is  insufficient  for  the  reason  stated  in  the  ground  of 
appeal,  then  the  order  of  removal  and  the  order  of  ses- 
sions are  to  be  quashed ;  otherwise,  to  stand  confirmed. 

Pashley,  in  support  of  the  order  of  sessions. — The 
title  of  the  pauper  is  sufficiently  made  out,  by  shewing, 
that  the  estate  conferring  the  settlement  came  to  him 
by  succession  from  his  grandfather.  The  settlement  of 
the  pauper's  father  came  to  him  by  operation  of  law, 
and  descended  to  his  son ;  and  afler  he  had  once  ac- 
quired this  settlement,  non-residence  could  not  affect 
the  validity  of  it. 

Hodgesy  (with  whom  was  Merewether),  contrd. — It 
cannot  be  said  that  there  is  in  the  examination  a 
sufficient  statement  of  a  settlement  by  estate;  because 
the  nature  of  the  title  by  which  the  father  held  is  not 
shewn.  [Patteson^  J. — I  always  thought  that  posses- 
sion was  prim&  facie  evidence  of  seisin.]  It  is  usual  in 
stating  a  settlement  by  estate  to  shew  some  title. 

Lord  Denman,  C.  J. — I  think  the  sessions  were 
right  in  every  thing  except  granting  a  case. 
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Patteson,  Williams,  and  Coleridoe,   Js.,    con- 
curred. 

Orders  confirmed. 


Inhabitants  of 
Melksham. 


June  4th. 

The  examina- 
tions in  sap- 
port  of  an  order 
for  the  removal 
of  five  paupers 
stated  a  settle- 
ment of  G.  B. 
in  the  appellant 
parish,  the 
death  of  G.  B., 
and  that  **  G. 
B.'s  wife"  had 
also  died, 
*'  leaving  eight 
children/'  (five 
of  whom  were 
the  paupers), 
and  that  **  the 
said  children 
were  all  resid- 
ing with  their 
said  parents 
G.  B.  and  his 
wife  until  their 
death:"— 
Held,  that  the 
examinations 
sofficientlj 
shewed  that  the 
relationship  of 
husband  and 
wife  existed 
between  the 
parents,  and 
that  the  term 
"children" 
must  be  taken 
to  mean  legiti- 
mate children. 


The  Queen  v.  The  Inhabitants  of  Totley. 

VJN  appeal  against  an  order  of  two  justices  (dated  9th 
March,  1844)  for  the  removal  of  John,  Sarah,  Ann, 
James,  and  Greorge  Booker,  therein  described  as  children 
of  George  Booker,  late  of  Totley,  labourer,  deceased, 
from  the  township  of  Totley  to  the  township  of  Unston, 
both  in  the  county  of  Derby,  the  sessions  quashed  the 
order,  subject  to  a  case  for  the  opinion  of  this  Court. 

The  examinations  on  which  the  order  was  made,  so 
far  as  they  were  material  to  the  decision  of  the  Court, 
were  as  follows : — William  Booker  said,  "  George  Book- 
er, deceased,  was  my  brother,  and  died  on  the  1st  May, 
1843,  at  Totley.  George  Booker's  wife  died  tlie  pre- 
vious day,  also  at  Totley,  leaving  eight  children,  (nam- 
ing them):  the  said  children  were  all  residing  with  their 
said  parents,  George  Booker  and  his  wife,  until  their 
deaths,  as  aforesaid,  and  none  of  the  said  children  has 
since  done  any  act  to  acquire  a  settlement  in  his  or  her 
own  right.  The  said  George  Booker,  deceased,  never 
did  any  act  to  gain  a  settlement,  but  derived  his  settle- 
ment from  his  father,  John  Booker,  and  his  settlement, 
as  derived  from  his  said  father,  was  in  the  township  of 
Unston. 

William  Hattersley  said,  "  I  knew  the  deceased, 
George  Booker ;  about  nineteen  years  ago  he  was  mar- 
ried, at  the  parish  church  at  Sheffield,  to  his  wife,  whose 
maiden  name  was  Hannah  Walker." 

The  material  ground  of  appeal  was,  *^that  the  exami- 
nation of  William  Booker  is  not  sufficient  to  warrant  the 
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order  of  removal,  as  it  does  not  shew  that  the  paupers,         1845. 
in  the  order  named,  are  the  legitimate  children  of  the     xhe  Quebn 
Btod  George  Booker,  deceased ;  or  that  the  smd  George    ,  ,  .  ?• 
Booker,  deceased,  was  ever  married  to  the  mother  of  the       Totlbt. 
said  children ;  or  that  he  was  ever  married  to  her  before 
the  birth  of  the  said  children." 

On  the  trial  of  the  appeal,  the  appellants  insisted  upon 
the  objection  raised  by  the  above  ground  of  appeal,  and 
the  sessions  quashed  the  order,  subject  to  a  case. 

If  this  Court  shall  be  of  opinion,  that  the  objection 
decided  upon  by  the  sessions  was  fatal  to  the  order  of 
removal,  then  the  order  of  sessions  is  to  be  affirmed ;  if 
otherwise,  then  the  order  of  sessions  is  to  be  quashed, 
and  the  order  of  removal  to  be  affirmed. 

Clarke^  Serjt.,  and  Denisofiy  in  support  of  the  order  of 
sessions. — Th&  examinations  are  defective,  because  they 
contain  no  statement  of  the  legitimacy  of  the  paupers, 
which  is  essential  to  the  validity  of  the  order  of  removal 
[Lord  Denman,  C.  J. — The  Court  will  hardly  presume 
illegitimacy.]  It  is  consistent,  however,  with  what  is 
stated,  that  the  children  were  all  bom  before  marriage; 
and  as  their  settlement  depends  on  that  fact,  it  is  one 
which  should  not  be  left  to  inference.  The  settlement 
relied  on  being  derivative,  every  element  should  be  men* 
tioned  connecting  the  paupers  with  their  grandfather, 
from  whom  they  claim.  If  this  be  not  done,  the  ses- 
sions are  without  full  information  whether  the  parents 
were  married  or  not;  and  here  it  may  be,  that  they  de- 
rided on  the  ground  that  the  examinations  were  not  suffi- 
dently  particular  in  averring  the  legitimacy  of  the  child- 
ren, a  question  of  which  they  are  the  proper  judges:  Re^ 
gina  v.  Bakewell{ay  [Patteson^  J. — Are  not  the  sessions 
wrong  in  requiring  any  evidence  of  marriage  ?   It  is  only 

(o)  Ante,  Vol.  1,  p.  571. 
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1845.  in  cases  of  bigamy  and  criminal  conversation  that  that 
f^  QuBBK  ^  necessary.]  Although  it  may  be  true,  that  bastardy 
,  ,  ^?-       ,   will  not  be  presumed  in  the  absence  of  any  averment  of 

Inhabitants  of  ,  ,  ^  i       i  j   -i       • 

ToTLBY.  legitimacy,  yet  some  such  averment  should  be  intro- 
duced, in  order  that  examinations  may  not  be  left  ambi- 
guous. In  this  case,  if  the  person  deposing  to  the  facts 
stated  were  indicted  for  perjury,  he  might  say  that  they 
are  susceptible  of  a  double  meaning,  as  the  term  ^^  child- 
ren "  may  apply  as  well  to  persons  bom  before  as  during 
wedlock.  To  ascertain  that  fact,  it  should  have  been 
stated  when  and  where  the  marriage  took  place,  other- 
wise the  information  is  insufficient. 

WUdman  and  WiUmoref  contr&,  were  stopped  by  the 
Court 

Lord  Denman,  C.  J . — The  last  argument  raises  a  dif- 
ferent question  from  that  stated  in  the  case.  It  is  con- 
tended that  Reffina  v.  Bakewell{a)  must  govern  this  case; 
but  it  does  not,  as  there  our  decision  proceeded  on  an- 
other ground.  That  case  was  expressly  on  the  question 
of  sufficient  information  having  been  given  to  enable  the 
appellants  to  pursue  their  inquiries ;  and  there  we  said, 
that,  however  great  our  reluctance  to  sanction  what  the 
sessions  had  done,  it  was  a  question  of  which  they  were 
the  proper  judges,  and  we  must  confirm  their  decision. 
In  this  case,  they  put  the  question  in  another  way,  and 
one  which  calls  upon  us  to  give  an  opinion ;  for  they  ask 
us  whether,  in  point  of  law,  there  was  sufficient  evidence 
in  the  examinations  to  warrant  the  order  of  removal,  see- 
ing that  they  do  not  state  the  legitimacy  of  the  children, 
or  the  marriage  of  the  father  to  the  mother  before  the 
birth  of  them.  The  question  being  this,  I  do  not  think 
that  any  one  accustomed  to  legal  language  can  doubt 

(a)  Ante,  Vol.  1,  p.  671. 
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about  it.  A  statement  that  one  is  the  child  of  another 
means,  in  law,  legitimate  child;  for  the  law  does  not 
contemplate  any  relationship  between  a  father  and  ille- 
gitimate children.  The  statement  was,  therefore,  I  think, 
sufficient.  We  must  take  it,  that  the  father  was  married 
to  the  mother,  and  that  the  magistrates  were  justified  in 
making  the  order.  The  question,  as  to  whether  the  in- 
formation given  was  sufficient  or  not,  was  not  raised  at 
the  sessions. 
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The  Queen 

V. 

Inhabitant  of 

TOTLBY. 


Patteson,  J. — There  can  be  no  doubt  that  the  evi- 
dence was  sufficient  to  warrant  the  order  of  the  remov- 
ing magistrates.  There  was  clearly  the  relationship  of 
husband  and  wife,  and  the  question  is  not  whether  that 
was  sufficient  to  satisfy  the  sessions,  but  whether  the 
effect  produced  on  the  minds  of  the  removing  magistrates 
was  justified  by  the  evidence.  If  so,  and  the  magistrates 
who  took  the  examinations  were  satisfied,  the  sessions 
have  no  right  to  hold  the  contrary. 

Williams,  J. — The  form  in  which  the  sessions  have 
stated  their  case  does  not  point  to  the  objection  taken 
by  the  learned  counsel  The  real  objection  is  not  that 
there  was  not  sufficient  information  given,  but  not  evi- 
dence enough  to  lead  to  the  conclusion  that  the  children 
were  bom  in  wedlock.  I  entirely  differ.  I  think  tiiere 
was  evidence  enough.  They  are  called  "  the  children,** 
and  the  woman  is  caUed  ^^  the  wife."  How^  then,  can 
it  be  said,  that  there  is  not  enough  stated  as  to  their 
le^timacy  ? 


Coleridge,  J.,  concurred. 

Order  of  sessions  quashed. 
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The  Queen  v.  The  Inhabitants  of  Rothwell. 

It  is  fafficirat  Un  appeal  against  an  order  of  two  justices  for  the  re- 
mmiMdon*      moval  of  James  Hopton,  his  wife  and  family,  from  the 

that  a  pauper  township  of  Rothwell  to  the  township  of  Shafton,  both 
was "  uDeman-  *^  ... 

cipated,"  and  in  the  West  Riding  of  Yorkshire,  the  sessions  dis- 
sary  tonegattTo  charged  the  order,  subject  to  the  opinion  of  this  Court 
i^^jsf^ch    on  the  following  case. 

he  might  have         1^^  examinations  disclosed  a  settlement  in  the  appel- 

become  eman- 

cipated.  lant  township  of  Shafton  of  Thomas  Hopton,  the  father 

of  the  pauper,  by  evidence  of  relief  given  to  his  widow, 
the  mother  of  the  pauper,  in  1841,  and  at  other  subse- 
quent times,  while  the  siud  widow  of  Thomas  Hopton 
resided  out  of  the  appellant  township.  The  appellants 
admitted  the  facts  stated  in  the  examinations,  but  relied 
upon  a  previous  settlement  alleged  to  have  been  acquired 
by  John  Hopton,  the  father  of  Thomas  Hopton,  and 
grandfather  of  the  pauper,  and  stated  the  following 
ground  of  appeal : — "  That  the  said  John  Hopton,  the 
father  of  the  siud  Thomas  Hopton,  and  the  grandfather 
of  the  said  James  Hopton,  in  or  about  the  month  of 
May,  1806,  and  for  two  years  thence  next  ensuing, 
rented  and  occupied  a  house  of  the  yearly  value  of  20/., 
and  situate  at  Royd's  Green,  in  your  said  township  of 
Rothwell,  (the  same  township  then  being  a  township 
maintaining  its  own  poor),  as  tenant  thereof  to  &c. ; 
and  the  said  John  Hopton,  for  more  than  forty  days 
during  his  said  occupation  of  the  siud  house,  &c.,  as 
tenant  thereof  as  aforesaid,  resided  and  slept  in  your 
said  township  of  Rothwell ;  that  the  said  John  Hopton, 
after  the  commencement  of  his  said  occupation  of  the 
said  premises,  never  did  any  other  act  to  gain  a  settle- 
ment. That  the  said  Thomas  Hopton,  aft^r  his  said 
father,  the  said  John  Hopton,  had  gained  a  settlement 
in  your  said  township  of  Rothwell,  by  reason  of  his 
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renting  and  occupying  the  said  last-mentioned  house^ 
&c.,  of  the  value  last  aforesaid,  as  tenant  thereof  as  afore- 
said, and  after  his  aaid  father,  the  said  John  Hopton,  had 
resided  in  your  said  township  more  than  forty  days,  whilst  Rothwbli.. 
he  so  rented  and  occupied  the  same  as  tenant  thereof 
as  aforesaid,  was  an  unemancipated  member  of  his  said 
father  (John  Hopton's)  family,  and  that  neither  the 
said  Thomas  Hopton  nor  James  Hopton  ever  did  any 
act  to  gain  a  settlement  in  his  own  right"  The  re- 
spondents contended  that  the  above  ground  of  appeal 
was  insufficient,  inasmuch  as  the  statement  therein  re- 
specting the  non-emancipation  of  Thomas  Hopton,  at 
the  time  when  the  settlement  was  alleged  to  have  been 
guned  by  the  said  John  Hopton,  was  not  sufficient  to 
shew,  that  Thomas  Hopton  did  derive  such  settlement 
from  his  sidd  father  John.  The  sessions  overruled  the 
objection,  subject  to  the  opinion  of  this  Court 

If  the  Court  shall  be  of  opinion  that  the  above  ground 
of  appeal  sufficiently  averred  that  Thomas  Hopton  was 
unemancipated  at  the  time  when  the  settlement  was 
alleged  to  have  been  gtdned  by  his  father  John  Hopton, 
so  as  to  enable  him  to  derive  such  settlement  from  his 
8ud  father  John  Hopton,  then  the  order  of  sessions  is 
to  be  confirmed,  otherwise  the  order  of  sessions  is  to  be 
discharged,  and  the  order  of  justices  to  be  confirmed. 

Hally  in  support  of  the  order  of  sessions. — The  only 
question  is,  whether  it  sufficiently  appears  by  the  ground 
of  appeal  that  the  pauper's  father  was  in  a  condition  to 
acquire  the  settlement  of  the  grandfather;  and  it  is  suf- 
ficient to  say  that  he  was  "  unemancipated,"  without 
negativing  every  possible  way  in  which  he  might  have 
become  emancipated. 

Pashlei/y  contra. — The  ground  of  appeal  does  not 
state  the  age  of  the  father,  or  how  long  he  continued 
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1845.        an  imemancipated  member  of  the  grandfather's  family: 
The  duExy     ^^  ^'  ff^i^unflton  (a).     [^CoUridgey  J.,  referred  to  Bex 
I  iish'L       f   v.-Bfca«iy(&).     This  is  no  question  of  time^  but  whether 
RoTHWBLL.    the  use  of  the  word  ^^  imemancipated "  is  sufficient.] 
There  is  no  legal  definition  of  the  word,  and  it  is  not 
vocabulum  artis ;   therefore  the  circumstances  under 
which  he  might  become  emancipated  should  be  negatdved* 
[Lord  Denmariy  C.  J. — You  might  as  well  contend,  that, 
if  the  grounds  of  ap^)eal  stated  that  iie  had  gained  no 
settlement,  they  should  have  negatived  all  the  modes  by 
which  a  settlement  can  be  gained.]     In  Rex  y.  Cold  Ash' 
ton{c)y  Lord  Mansfieldy  C.  J.,  and  Wilmoty  J.,  both  ob- 
jected to  the  use  of  the  word,     llie  appellants  rely 
upon  the  fact  that  the  father  was  unemancipated,  and 
therefore  the  onus  is  on  them  to  prove  it. 

Lord  Demman,  C.  J. — The  sessions  had  all  the  facts 
of  this  case  before  them,  and  have  come  to  the  conclu- 
uon,  that  the  father  of  the  pauper  had  done  nothing  to 
emancipate  himself.  With  respect  to  the  word  itself^ 
Lord  Mansfield  and  Mr.  Justice  fVibnot  objected  to 
the  introduction  of  it,  as  being  a  term  of  the  Boman 
law ;  but  it  has  been  introduced,  and  is  known  to  the 
law,  and  every  where  imderstood,  and  no  doubt  the  ap- 
pellants understood  it.  It  is  clearly  not  necessary  to 
negative  every  possible  way  in  which  emancipation  may 
have  taken  place. 

Patteson,  J. — The  only  question  is,  whether  the 
averment  is  sufficient;  that  is,  whether  the  word  "  eman- 
cipation "  is  to  have  any  meaning  at  all.  I  think  it  is 
sufficient. 

Williams,  J. — If  the  term  is  not  understood,  it  is 
(a)  5  B.  &  A.  525.         (6)  3  B.  &  A.  377.       (c)  Burr.  S.  C.  444. 


TRINITY  TERM,  8  VICT. 

oertainlj  not   for  want  of  definition;  for  Lord  Ken^ 
ytm  (a)  has  taken  a  good  deal  of  trouble,  and  I  think 
has  been  tolerably  successfiil,   in  explaining  what  it 
means.    Parish  officers  un< 
any  other  in  the  language. 
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Inhabitant!  of 

means.    Parish  officers  imderstand  the  word  as  well  as     Rothwell. 


CoLEBiDaE,  J.^  concurred. 

Order  of  sessions  confirmed. 


(•)  la  Rex  V.  Of  church,  3  T.  R.  1 14,  and  Rex  v.  Roach^  6  T.  R. 
247. 


The  Queen  v.  Richard  Walker  and  Others,  Esquires. 

•IN  this  case  Archbold  had  obtained  a  rule  nisi,  calling 
ttpon  Richard  Walker,  John  Grundy,  and  James  Open- 
sbaw.  Esquires,  three  of  the  justices  in  and  for  the  county 
of  Lancaster^  and  usually  attending  at  and  acting  for 
4e  petty  sessional  division  of  Bury,  in  the  said  county, 
to  shew  cause  why  a  writ  of  mandamus  shoidd  not  issue 
to  them,  commanding  them  to  proceed  upon  an  applica- 
tion made  to  them  at  a  petty  sessions  held  on  the  31st  of 
January,  1845,  by  Anne  Openshaw,  single  woman,  for 
>n  order  upon  William  Porter  Holt,  as  the  putative  fa- 
Aer  of  a  male  bastard  child,  bom  of  the  body  of  the  said 
Anne  Openshaw,  and  to  hear  and  determine  such  appli- 
«^on  at  a  petty  sessions  to  be  held  for  the  said  division, 
w  by  adjournment  from  the  said  petty  sessions  held  on 
^3l8t  of  January. 

He  moved  upon  affidavits,  which  stated  that  the  child 
^aa  bom  on  the  26th  of  March,  1844,  and,  having  be- 
come chargeable  to  the  parish  of  Elton,  within  the  Bury 
Union,  the  guardians  of  the  poor  for  that  union  gave  no- 

VOL.  II.  B  N.  8.  c. 


June  4th* 


On  an  applica- 
tion for  an 
order  in  bas- 
tardy by  the 
guardians  of  a 
union  ijunder  the 
2  &  3  Vict.  c. 
85,  the  sessions, 
after  hearing 
the  case  refus- 
ed to  make  any 
order : — Held, 
that  such  ap- 
plication by  the 
guardians  did 
not  prevent  the 
right  of  the 
mother  of  the 
child  to  apply 
for  an  order 
under  the  7  & 
8  Vict.  c.  101. 
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tice  tx>  Holt  of  their  intention  to  apply  to  the  Bury  petty 
sessions^  under  the  2  &  3  Vict,  c  85,  s.  1,  for  an  order 
to  reimburse  the  union  for  the  maintenance  and  support 
of  the  child.  The  notice  called  upon  Holt  to  appear 
before  the  Bury  petty  sessions,  on  the  9th  of  August, 
1844,  on  which  day  the  7  &  8  Vict  c  101  (a),  (an 


^ 


(a)  The  4  &  5  WiU.  4,  c.  76, 
s.  72,  enacts,  "That  courts  of 
quarter  sessions,  on  the  applica- 
tion of  overseers,  guardians,  &c. 
may  make  an  order  on  the  puta- 
tive father  for  the  support  of  the 
hastard  child,  and  that  the  money 
paid  should  not  he  paid  to,  or  ap- 
plicable to  the  support  of,  the  mo- 
ther." 

The  2  &  3  Vict.  c.  85,  s.  1, 
transfers  the  jurisdiction  on  such 
applications  from  the  quarter  to 
the  petty  sessions;  but,  by  sect.  3, 
empowers  the  person  charged  as 
the  putative  father  to  transmit  the 
case  to  the  quarter  sessions. 

The  7  &  8  Vict.  c.  101,  s.  1, 
enacts,  *<  That  from  and  after  the 
passing  of  this  act,  all  powers  for 
obtaining  or  making  an  order 
upon  any  putative  father,  for  the 
maintenance  of  a  bastard  child, 
shall  cease  and  determine,  except 
as  hereinafter  provided.** 

Sect.  2  enacts,  "That  any  sin- 
gle woman  who  may  be  with  child, 
or  who  may  be  delivered  of  a  bas- 
tard child,  after  the  passing  of  this 
act,  or  who  has  been  delivered  of 
a  bastard  child  within  the  period 
of  six  calendar  months  before  the 
passing  of  this  act,  may,  either 
befbre  the  birth,  or  at  any  time 
within  twelve  months  from  the 
birth  of  such  child,  or  at  any  time 
thereafter,  upon  proof  that  the 
man  alleged  to  be  the  father  of 


such  child  has  within  the  twelve 
months  next  after  the  birth  of  such 
child  paid  money  for  its  mainte- 
nance, make  application  to  any 
one  justice  of  the  peace  acting  for 
the  petty  sessional  divbion  of  the 
county,  or  for  the  city,  borough, 
or  place  in  which  she  may  reside, 
for  a  summons  to  be  served  on  the 
man  alleged  by  her  to  be  the  fa- 
ther of  such  child ;  and  if  such 
application  be  made  before  the 
birth  of  the  child,  the  woman 
shall  make  a  deposition  upon  oath 
stating  who  is  the  father  of  such 
child;  and  such  justice  of  tb« 
peace  shall  thereupon  issue  his 
summons  to  the  person  alleged  to 
be  the  father  of  such  child,  to  ap- 
pear at  a  petty  session,  to  be 
holden,  after  the  expiration  of  six 
days  at  least,  for  the  petty  ses- 
sional division,  city,  borough,  or 
other  place  in  which  such  justice 
usually  acts." 

Sect.  3.  "That  after  the  birth 
of  such  bastard  child,  on  the  ap- 
pearance of  the  person  so  sum- 
moned, or  on  proof  that  the  sum- 
mons was  duly  served  on  such 
person,  or  left  at  his  last  place  of 
abode  six  days  at  least  before  the 
petty  session,  the  justices  in  such 
petty  session  shall  hear  the  evi- 
dence of  such  woman,  and  such 
other  evidence  as  she  may  pro- 
duce, and  shall  also  hear  any  evi- 
dence tendered  by  or  on  behalf  of 
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act  which  repeals  the  provisions  of  the  4  &  5  Will.  4,         ]845. 
c  76,  and  the  2  &  3  Vict.  c.  85,  relative  to  such  cases),     ThTouiiEN 
received  the  royal  assent.     On  that  day.  Holt  attended  «• 

at  the  petty  sessions,  and  required  that  the  proceedings 
should  be  removed  to  the  next  quarter  sessions  for  the 
county  of  Lancaster,  under  the  2  &  3  Vict.  c.  85,  s.  3, 
and  entered  into  the  requisite  recognisances.  At  the 
quarter  sessions,  the  hearing  was,  by  consent,  postponed 
to  the  next  quarter  sessions,  when,  after  hearing  the  case, 
the  sessions  refused  to  make  any  order. 

On  the  18th  of  January,  1845,  the  mother  of  the  child 
made  an  application,  under  the  7  &  8  Vict.  c.  101,  s.  2, 
and  obtained  a  summons,  which  was  served  upon  Holt, 
requiring  him  to  appear  at  the  petty  sessions  at  Bury  on 
the  31st  of  January.  On  that  day  he  attended  by  coun- 
sel, who  contended  that  the  refusal  of  the  quarter  ses- 
sions to  make  the  order,  on  the  application  of  the  guard- 
ians, was  final  and  conclusive;  and  that  the  petty  sessions 
had  no  power  to  entertain  the  application  of  the  mother, 
whereupon  the  justices  refused  to  hear  the  application. 

the  person  alleged  to  be  the  fa-  Sect.  5  enacts,  '*  That  all  mo- 
ther ;  and,  if  the  evidence  of  the  ney  payable  under  any  order  as 
mother  be  corroborated  in  some  aforesaid  shall  be  due  and  pay- 
material  particular  by  other  tes-  able  to  the  mother  of  the  bastard 
timony,  to  the  satisfaction  of  the  chiM  in  respect  of  such  tinie  and 
said  justices,  they  may  adjudge  so  long  as  she  lives  and  is  of  sound 
the  man  to  be  the  putative  father  mind,  and  is  not  in  any  gaol  or 
of  such  bastard  child;  and  they  prison,  or  under  sentence  of  trans- 
may  also,  if  they  see  fit,  having  portation,"  &c. 
regard  to  all  the  circumstances  of  Sect.  9.  "  That  nothing  in  this 
the  case,  proceed  to  make  an  or-  act  contained  shall  affect  the  va- 
der  on  the  putative  father  for  the  lidity  of  any  orders  for  the  main- 
payment  to  the  mother  of  the  tenanceofa  bastard  child  made  by 
bastard  child,  or  to  any  person  jusCicesin  quarter  or  pettysessions 
who  may  be  appointed  to  have  before  the  passing  of  this  act," &c. 
the  custody  of  such  child,  under  Sect.  76  enacts,  **  That  this  act 
the  provisions  of  this  act,  of  a  sum  shall  come  into  operation  on  the 
of  money  weekly,  and  of  such  day  next  afWr  that  on  which  her 
costs  as  may  have  been  incurred  Majesty  gives  her  assent  thereto, 
in  obtaining  such  order,"  &c.  (9th  August,  1844)." 

e2 
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1845.  Martin  and  Gray^  now  shewed  cause. — ^The  question 

is,  whether  the  7  &  8  Vict  c.  101,  enables  a  second  ap- 
plication to  be  made.  The  general  rule  in  such  a  case 
is,  that  upon  an  order,  regularly  discharged  upon  an  ap- 
peal, upon  hearing  the  merits,  the  defendant  is  legally 
acquitted,  and  cannot  be  drawn  in  question  again  for  the 
same  fact:  Rex\.  Tenant {a)y  Pridgeon's  Case{b)y  Rex 
Y.  Jenhm(c).  [/fS^Afman,  J.— There  both  applications 
were  made  by  the  same  parties.  This  statute  gives  to 
the  mother  a  right  which  she  had  not  before.  Her  in- 
terest is,  therefore,  now  involved :  she  was  no  party  to 
the  former  proceeding.]  The  guardians  at  the  first 
hearing  were  practically  her  agents.  She  was  a  witness, 
and  the  application  was  for  her  benefit  The  application 
by  the  guardians  is  now  taken  away,  which  shews  that 
the  double  remedy  was  not  contemplated.  Sect  9  pro- 
vides, that  proceedings  pending  are  not  to  be  affected ; 
therefore,  if  the  petty  sessions  had  made  the  order,  this 
application  could  not  have  been  sustained,  otherwise  a 
putative  father  might  be  liable  to  two  orders  at  once* 
The  act  merely  transfers  the  right  to  receive  the  money 
from  the  gumxlians  to  the  mother.  [Wiffhtmany  J. — In 
the  case  of  the  guardians,  one  condition  was,  that  the 
child  should  be  chargeable ;  if  the  mother  had  agreed  to 
keep  it  under  the  old  order,  could  she  not  come  after- 
wards?] In  that  case,  the  order  would  have  only  been 
suspended,  and  would  revive  on  the  child  becoming  again 
chargeable.  The  new  act  was  only  intended  to  apply  to 
cases  not  adjudicated  upon  under  the  former. 

ArchboUy  contr^ — In  this  case  no  previous  order  has 
been  made,  the  justices  refused  to  interfere,  therefore 
the  cases  cited  do  not  apply.  Suppose  a  child  was  not 
chargeable  when  the  first  application  was  made,  it  cannot 

(a)  2  Lord   Raym.  1423;  2        (b)  Cro.  Car.  341,  360. 
Stra.  716.  (c)  Cas.  temp.  Hordw.  301. 
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be  contend^  that  the  guardians  could  not  have  applied         1845. 
again  when  it  did  become  chargeable,  as  on  a  new  state     j*^^  qubew 
of  facts  in  the  case  of  orders  of  removal.     The  mother,      ^  *• 

Walker. 

before^  was  no  party  to  the  proceedings ;  she  now  is,  and 
may  make  the  application,  and  the  sessions  have  no  dis- 
cretion as  to  hearing. 

WiOHTMAN,  J. — It  seems  to  me  that,  under  the  words 
of  the  7  &  8  Vict  c.  101, 1  am  bound  to  make  this  rule 
absolute.  The  2nd  section  enables  the  mother  of  a  bas- 
tard child,  bom  within  twelve  months  before,  to  make 
application  to  the  justices  to  issue  a  sununons,  calling 
upon  the  putative  father  to  appear  at  the  petty  sessions, 
where  the  justices  are  to  hear  the  application.  That  sec- 
tion enables  the  mother  to  apply,  and  obliges  the  justices 
to  hear  the  case^  and  they  may,  in  their  discretion,  hav- 
ing regard  to  all  the  circumstances  of  the  case,  make  an 
order  upon  it  They  have  refused  to  hear  this  case,  on 
the  ground  that  a  previous  application  has  been  already 
made,  at  the  instance  of  the  guardians,  for  an  order  on 
the  putative  father  to  reimburse  their  expenses;  and  it  is 
suggested,  that  some  difficulty  may  arise  in  consequence 
of  the  provisions  of  the  9th  section,  which  gives  validity 
to  former  orders  of  bastardy,  so  that  the  putative  father 
may  be  liable  under  two  orders  existmg  at  the  same 
lime.  Whether  the  operation  of  that  section  may  have 
that  effect  or  not,  it  is  not  necessary  now  to  determine, 
8B  no  former  order  has  been  in  fact  made.  The  words 
of  the  act  seem  to  leave  no  discretion  ;  the  mother  is 
within  them,  and  is  entitled  to  make  the  application; 
aDd  I  am,  therefore,  bound  to  make  this  rule  absolute. 

Kule  absolute. 
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Jane  Wlh, 

The  statute  8 
Vict.  c.  10, 
provides  for  the 
validity  of  pro- 
ceedings in 
bastardy,  if  set 
forth  according 
to  the  forms  in 
the  schednle  of 
the  act,  or  to 
the  like  tenonr 
or  effect 

An  order  re- 
cited that  ap- 
Ction  had 
made  for 
a  summons  to 
a  justice  of  the 
peace  usoally 
acting  til  this 
division : — 
Htldy  that,  as, 
by  the  statute, 
the  words 
«*  m"  and 
••  for"  are 
used  synony- 
mously, the 
jurisdiction  of 
the  justice  who 
issued  the 
summons  suf- 
ficiently ap- 
peared on  the 
face  of  the 
order. 


) 


The  Queen  t;.  Milneb,  Clerk,  and  Another. 

IN  Easter  Term,  (May  7th,  1845),  Bliss  obtained  a 
rule  nisi  for  a  certiorari  to  bring  up  an  order  in  bas- 
tardy, made  under  8  Vict  c.  10,  which  was  as  fol- 
lows : — 

Westmoreland,  to  wit. — At  a  petty  session  of  her  Majeity's  jintices 
of  the  peace  for  the  county  of  Westmoreland,  holden  in  and  for  the 
division  of  East  Ward  in  the  said  county,  at  the  Shire  Hall  at  Ap- 
pleby in  the  said  county,  on  the  IStb  day  of  Januar}',  1845,  before 
us,  Joseph  Milner,  Clerk,  and  William  Hopej,  Esquire,  two  of  her  Ma- 
jesty's justices  of  the  peace  for  the  said  county.  Whereas  one  Re- 
becca Blackett,  single  woman,  residing  at  Street  House,  in  the  parish 
of  Warcop  within  this  division,  did,  on  the  9th  day  of  January,  1845, 
having  been  delivered  of  a  bastard  child  within  twelve  calendar  months 
prior  thereto,  make  application  to  Joseph  Milner,  Clerk,  one  of  her 
Majesty's  justices  of  the  peace  usually  acting  in  this  division,  for  a 
summons  to  be  served  upon  one  John  Gregson  the  younger,  of  War- 
cop  aforesaid,  whom  she  alleged  to  be  the  father  of  the  said  child  ; 
and  the  said  justice  thereupon  issued  his  summons  to  the  said  John 
Oregson  the  younger,  to  appear  at  a  petty  sessions  to  be  holden 
on  this  day  for  this  division,  to  answer  her  complaint*  touching  the 
premises.  And  whereas  &c.  (stating  the  appearance  of  the  putative 
father  before  the  justices,  the  hearing  and  adjudication)." 

(Signed)        Joseph  Milner  (l.s.) 
William  Hopes  (l.s.) 

Addison  now  shewed  cause. — The  objection  to  this 
order  is,  that  the  jurisdiction  of  the  justice  before  whom 
the  application  was  made  does  not  appear.  The  day 
after  this  rule  was  obtained,  the  statute  8  Vict  c  10, 
passed,  which  was  evidently  intended  to  discourage 
technical  objections  to  orders  in  bastardy.  The  1st 
section  enacts,  "  That,  where  any  proceedings  have 
been  had  or  taken  before  the  passing  of  this  act,  or  shall 
hereafter  be  had  or  taken  in  matters  of  bastardy  under 
the  provisions  of  the  said  recited  act,  (7  &  8  Vict  c  101), 
and  shall  have  been  set  forth  according  to  the  forms  in 
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the  schedule  hereunto  annexed,  or  to  the  like  tenour  or 
effect,  the  same  shall  be  taken  respectively  to  have 
been  and  to  be  valid  and  sufficient  in  law."  Although 
the  form  in  the  schedule  (No.  7)  is,  that  application  was 
made  to  "  a  justice  of  peace  acting  far  this  division,"  yet 
the  word  "  in,"  which  is  used  in  this  order,  is  sufficient 
to  shew  jurisdiction.  Besides,  where  it  appears  that 
the  party  to  be  charged  was  present  before  the  justices, 
and  heard  the  evidence  given,  that  has  been  held  suffi- 
dent,  without  stating  in  a  conviction  that  the  party  had 
been  duly  summoned:  Rex  v.  Stone  (a). 

BUssy  oontnL — Jurisdiction  must  appear  on  the  face 
of  the  order,  and  there  is  no  allegation  that  application 
was  made  before  a  justice  who  had  jurisdiction  to  enter- 
tain the  case.  The  form  only  of  the  order  is  regulated 
by  the  8  Vict*  c.  10,  and  still  the  jurisdiction  of  the 
justice  must  appear  on  it.  The  all^ation  is,  that  ap- 
plication was  made  to  a  justice  usually  acting  in  the  di- 
viuon.  The  word  "  in  "  only  shews  the  locality  where 
the  justice  acts;  "  for,"  that  he  is  a  person  who  has  juris- 
diction in  it  (i).  A  justice  may  be  acting  in  a  parti- 
cular city  or  place,  and  yet  have  no  jurisdiction  there. 

Coleridge,  J. — I  think  the  spirit  of  the  statute, 
8  Vict.  c.  10,  is  to  discourage  these  technical  objections. 
It  appears  from  the  order  that  the  application  was  made 
to  a  justice  usually  acting  in  a  particular  division.  The 
word  **  in "  is  certainly  not  quite  synonymous  witih 
"for;"  but,  referring  to  the  forms  given  in  the  schedule 
annexed  to  the  act,  I  think  the  words  "  in  "  and  "  for  " 
appear  there  to  be  used  synonymously,  and  that  the  ob- 
jection to  this  order,  therefore,  fails. 

Kule  discharged. 

(a)   1  East,  639.  (b)  See  Retina  v.  Stockton^  ante,  p.  16. 
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j^^^  Q^f^  The  Queen  v.  The  Justices  of  Lindsey. 

By  a  local  act  A.  KULE  nisi  had  been  obtained  for  a  certiorari  to 
ixzyi),  com.  ^*  remove  an  order  of  quarter  sessions,  which  was  made  on 
"""bted'to^*  an  appeal  against  an  assessment  made  by  the  commis- 
drain  and  im-  sioners  of  the  Fen  Courts  under  the  6  &  7  Vict,  c  Ixxvi, 
lands.  The  intitled  ^^  An  act  for  draining,  embanking,  and  improv- 
seva^secdons  ^S  ^^  ^^^  lands  and  low  groimds  within  the  parishes, 
"latingto         hamlets,  townships,  or  places  of  Bardney,  and  other 

Bommarypro-  ^  r  '  x-      ^  ^' 

oeedings  before  places,  in  the  countj  of  Lincoln."  The  act  contains 
then  foUows  m  Several  clauses  relating  to  summary  convictions  before 
ena^nr  **Uiat  DMgistrates,  immediately  following  which  is  sect.  158, 

no  proceedings  by  which  it  is  enacted,  "  that  no  proceeding  in  pup- 
in  porsoanoe  of  j.  «=»  *> 

the  act  shaU  be  suance  of  this  act  shall  be  quashed  or  vacated  for  want 

certiorari.'^       of  form,  nor  shall  the  same  be  removed  by  certiorari,  or 

By  msubM-       otherwise,  into  any  of  the  superior  courts."     Sect.  161 

an  apped  to      enacts,  ^'  that,  if  any  person  shall  think  himself  aggrieved 

sessions  is  giyen  by  the  rating  or  taxing  of  the  ssad  fen  lands,  or  low 

grieyS^by  any   gTounds,  or  by  any  other  act  of  the  said  commissioners, 

decision  of  the  qj.  by  any  determination  or  adjudication  of  any  justice 
commissioners  .  .  . 

under  the  act:  imder  the  provisions  of  this  act,  he  may  appeal  to  the 
the  claiwe  as  to  general  quarter  sessions  for  the  parts  of  Lindsey,  in  the 

;^^f  ^Ito  ^^  «°"°ty  of  Lincoln." 
the  proceedings 
at  qaarter  ses- 
sions as  to  the         Wildman  shewed  cause  {a)^ — There  can  be  no  removal 

ceSing7before  ^^  ^"7  proceedings  under  the  act  by  certiorari,  as  the 
justices.  clause  taking  it  away  applies  to  proceedings  upon  appeal 

as  well  as  to  summary  convictions.     The  Court  then 

called  upon 

Willmorey  contrk. — The  clause  taking  away  the  cer- 
tiorari applies  only  to  the  convictions  before  magis- 
trates; in  all  acts  where  proceedings   on  appeal  are 


(a)  June  2nd,  before  Wightman,  J. 
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intended  to  be  affected^  the  clause  taking  away  the  cer-         i845. 
tiorari  ia  subsequent  to  the  appeal  clause,  and  the  word     xhTouEBN 
**  proceeding  "  is  always  connected  with  "  orders."    Ex-  ^,     ,  «»• . 

"^  ~®  ^  .The  JusticCTof 

press  words  are  necessary  to  take  away  a  certioran.  In  the  Lindskt. 
7  &  8  Will  3,  c.  6,  s.  7,  ("An  Act  for  the  more  easy  Re- 
ooyery  of  Small  Tithes"),  an  appealis  given  to  the  sessions, 
who  are  to  reverse  or  affirm  the  judgment  of  the  justices, 
and  the  same  clause  subsequently  enacts  that  no  proceed- 
ing or  judgment  shall  be  removed  by  certiorari.  In  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  the  words 
are  '^  no  proceeding  or  adjudication  of  the  sessions  there- 
on," which  shews  the  word  "proceeding"  will  not  include 
a  judgment  of  the  quarter  sessions.  IWightman^  J. — 
Suppose  the  first  clause  in  the  act  had  enacted  that 
no  proceeding  under  the  act  should  be  removed,  or 
that  sect  158  had  followed  sect.  161?]  That  might 
have  altered  the  case;  but,  being  placed  where  it  is, 
the  clause  has  something  definite  to  apply  to,  and  its 
operation  ought  not  to  be  extended.  At  all  events,  if 
there  is  any  doubt  as  to  the  construction  of  the  act,  the 
certiorari  ought  not  to  be  taken  away. 

Cur.  adv.  vult 

WiOHTMAN,  J.,  now  delivered  judgment. — The  ques- 
tion in  this  case  was,  whether  the  order  of  sessions 
made  upon  an  appeal  by  the  party  aggrieved  against  an 
assessment  by  commissioners  under  a  local  act,  6  &  7 
Vict.  c.  Ixxvi,  is  removable  by  certiorari,  or  whether  a 
clause  in  the  act  which  takes  away  the  certiorari  ap- 
plies to  proceedings  at  quarter  sessions  on  appeal  Sect. 
158  enacts,  "  that  no  proceeding  in  pursuance  of  the 
act  shall  be  quashed  or  vacated  for  want  of  form,  or 
be  removed  by  certiorari,  or  otherwise."  This  clause 
comes  afler  others  in  the  act  which  relate  to  summary 
oonvicticKos  before  justices,  and  before  the  clause  giving 
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1846.         the  right  of  appeal  to  a  party  aggrieved  by  the  acts  of 
The  QuEBN     ^^^  commisaioners.     It  was  contended,  that  the  dauae 
^'  taking  away  the  certiorari  must,  from  this  ooUocalion^ 

LXND8BY.  have  been  intended  to  apply  only  to  these  cases  where 
the  proceedings  have  been  taken  in  a  summary  way 
before  justieesy  and  not  to  proceedings  on  appeal  to  the 
quarter  sessions.  But,  on  a  review  of  the  act,  it  ap* 
pears  to  me,  that  the  clause  must  be  considered  as  ap- 
plicable generally  to  all  proceedings  under  the  act 
without  distinction;  or  otherwise  this  anomaly  would 
happen,  that  an  order  might  be  removed  against  which 
there  had  been  an  appeal,  but  one  against  which  there 
had  been  no  appeal  would  not  be  removable.  For 
this  reason,  it  appears  to  me,  that  the  intention  of  the 
Legislature  was  to  take  away  the  certiorari  equally  in 
the  two  cases,  and,  therefore,  this  rule  must  be  dis- 
charged. 

Eule  discharged. 


^      .  ,  The  Queen  v.  The  Inhabitants  of  Lambeth. 

June  7th,       --- 
Where  a  board     A  HIS  was  an  appeal  against  an  order  of  two  justices 
^^b^S^for    (^^^^  ^^^*  November,  1843)  for  the  removal  of  Jane 
the  manage.       and  Margaret  Leary  from  the  parish  of  Lambeth,  in  the 
ment  of  the  >,  .  .     . 

poor  in  a  single  county  of  Surrey,  to  the  parish  of  St.  Martin-in-the- 

th  "provisions     Fields,  in  the  city  and  liberty  of  Westminster  in  the 
wm^A  *  y-     county  of  Middlesex.     The  sessions  quashed  the  order, 
8.  39,  a  notice    subject  to  the  Opinion  of  this  Court  on  a  case, 
of  a  pauper  The  parish  of  Lambeth  was  constituted  a  union  of 

Se^guardb^if  itself  with  a  separate  board  of  guardians  of  the  poor 
▼aiid.  under  stat  4  &  5  Will.  4,  c.  76,  s.  39,  by  an  order  of  the 

poor-law  commissioners,  bearing  date  19th  November, 
1835.  The  notice  of  chargeability  was  signed  by  three 
persons  **  guardians  of  the  poor  of  the  parish  of  Lam- 
beth.'* On  the  hearing  of  the  appeal  an  objection  was 
made  by  the  appellants  to  this  notice  of  chargeability,  oi\ 


Inhabitants  of 
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tJie  ground  that  it  was  not  signed  by  the  overseers  of 
the  poor  of  the  parish  of  Lambeth,  but  by  three  of  the 
guardians.  The  sessions  were  of  opinion  that  the  ob- 
jection was  valid,  and  quashed  the  order  subject  to  the  Lambbth. 
o|mi!on  of  this  Court  on  a  case.  The  question  for  the 
ofHnion  of  this  Court  was,  whether  the  notice  of  charge- 
alnlity  ought  to  have  been  signed  by  the  guardians  or 
the  overseers.  I£  the  Court  should  be  of  opinion  that 
the  Mgnature  by  the  former  was  suiBicient,  the  order  of 
sessions  was  to  be  quashed  and  the  order  of  removal 
confirmed.  If  the  notice  ought  to  have  been  signed  by 
the  overseers,  the  order  of  sessions  was  to  stand,  and  the 
order  of  removal  to  be  quashed. 

Chamock  (  Wortley  was  with  him),  in  support  of  the 
^rder  of  sessions. — The  question  arises  under  the  79th 
section  of  the  4  &  5  WilL  4,  c  76,  which  provides  that  no 
poor  person  shall  be  removed  until  twenty-one  days  after 
m  notice  in  writing  of  his  being  chargeable,  accompanied 
ly  a  copy  of  the  order  of  removal,  shall  have  been  sent 
l)y  the  overseers  or  guardians  of  the  parish  obtaining 
«uch  order,  or  any  three  or  more  of  such  guardians,  to 
the  overseers  of  the  parish  to  which  the  paupec  is  to  be 
^removed.     The  term  ^^ guardians  of  the  parish"  there 
used  must  refer  to  such  guardians  as  are  appointed 
under  the  22  Geo.  3,  c.  83  (Gilbert's  Act),  the  7th  sec- 
tion of  which  provides  that  every  guardian  appointed 
^mder  that  act  is  to  have  ^^  all  the  powers  and  authorities 
given  to  overseers  of  the  poor  by  any  other  act  or  acts, 
and  shall,  to  all  intents  and  purposes,  except  with  regard 
to  the  making  and  collecting  of  rates,  be  an  overseer  of 
the  poor  for  the  parish  or  township  for  which  he  shall 
be  so  appointed  guardian."    Guardians,  however,  of  an 
union,  whether  consisting  of  several  parishes,  or  of  a 
single  parish  established  under  the  39th  section  of  the 
4  &  5  WilL  4,  c.  76,  are  not  overseers  of  the  parish^  and 


'^ 
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1845.        are  incapacitated  from  acting  as  such  by  the  38th  sec^ 

TheQuEEK    *^^°*      ^^^  ^^  ^^^®^  ^®  ®^"°®  words  as   sect.  79  in 
•  .  ^?'        .   reference  to  the  persons  who  are  to  send  notice  and 

InhabitanU  of  i        /»  i  -i   • 

Lambeth,  grounds  01  appeal^  and  it  has  been  decided  that  the 
notice  of  appeal  must  be  signed  by  a  majority  of  the 
parish  officers ;  Rex  v.  The  Justices  of  Warwickshire  {a)y 
Rex  V.  The  Justices  of  Derbyshire  (b) ;  and  that  a  guard- 
ian is  not  a  parish  officer  for  such  a  purpose :  Regina  v. 
The  Justices  of  Surrey  (c).  [  WtlKamSy  J. — ^In  that  case 
several  different  parishes  formed  one  union.]  The  same 
principle  applies  where  guardians  arc  appointed  for  single 
parishes.  They  have  exactly  the  same  powers  as  guard- 
ians of  united  parishes  in  relation  to  the  relief  of  the 
poor.  In  the  72nd  section  the  terms  ^^  guardian  of  a 
'  union  "  and  ^'  guardian  of  a  parish  "  are  used  in  contradis- 
tinction ;  and  the  5  &  6Vict.  c.  57,  s.  6,  which,  in  unions, 
gave  to  the  board  of  guardians  the  same  powers  in  cer- 
tain cases  as  were  given  to  overseers  by  the  9  Greo.  4, 
c.  40,  was  unnecessary  if  the  guardians  had  the  same 
powers  as  overseers  already.  Much  inconvenience  would 
arise  if  both  guardians  and  overseers  were  competent  to 
give  notice  of  appeal,  as  there  might  frequently  be  a 
conffict  of  opinion  between  the  two  sets  of  officers  in  the 
same  parisL  That  inconvenience  will  be  avoided  if  the 
word  "guardians"  in  sect.  79  is  restricted  to  guardians 
under  Gilbert's  Act. 

Bovilly  contra. — In  Regina  v.  The  Justices  of  Sur- 
rey {a)^  Patteson,  J.,  in  his  judgment  says,  that  the  word 
**  guardian"  (as  used  in  the  Slst  section)  of  the  4  & 
5  WilL  4,  o.  76),  "  does  not  mean  guardian  of  a  union^ 
but  of  a  parish  appointed  under  special  circumstances 
mentioned  in  the  Poor-law    Amendment   Act."     The 


(a)  Ant^,  Vol.  1,  p.  124.  (c)  Id.  885. 

(6)  6  A.  &  E.  873.  (d)  Ant6,  Vol.  1,  p.  124. 
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guardiaiij  therefore,  spoken  of  in  the  8  let  section  is        1845. 
contrasted  in  that  case  with  a  guardian  appointed  under     ^^^ 
the  39th  section ;  and,  as  the  contrast  was  drawn  for  «• 

the  purpose  of  shelving  that  the  former  could  not  send  Lambbth. 
a  notice  of  appeal,  it  seems  to  follow  that  the  latter  is 
competent  to  do  so.  The  fallacy  on  the  other  side  con- 
sists  in  speaking  of  this  parish  as  a  union,  which  it  is 
not.  The  22  Geo.  3,  c.  83,  always  mentions  "  guardians 
of  the  poor"  and  "  guardians  of  the  parish  "  as  synony- 
mous; while  the  4 1st  section  of  the  4  &  5  WilL  4,  c.  76, 
refers  to  '*  guardians  of  a  parish  "  as  well  as  ^^  guardians 
of  a  union,"  shewing  that  there  is  a  distinction  be- 
tween them.  Besides,  the  79th  section  does  not  require 
such  notices  to  be  signed,  but  only  sent:  Regina  v. 
lVe$(bury{a). 

Lford  Denman,  C.  J. — We  should  like  to  hear  the 
next  case  beforeVe  decide  this. 


The  Queen  v.  The  Inhabitants  of  St.  Mary,  South-     j^^^  ^^^^ 

AMPTON. 

\JN  appeal  against  an  order  of  two  justices  for  the  where  m  local 

removal  of  Ann  Whitlocke,  and  her  two  children,  firom  J^^^,^ 

the  parish  of  St  Mary,  in  the  town  and  county  of  into  one  dia- 

.  ,  trictforthe 

Southampton,  to  the  parish  of  Botley,  in  the  county  purpose  of 

of  Southampton,  the  sessions  quashed  the  order,  "  on  ^^SngTimd 

the  ground,  that  the  notice  of  chargeability  was  not  ©mpiopng  the 

signed  and  sent  by  persons  proper  and  competent  in  uddseYeral 

parkhes  from 
one  common 
ftmd,  and  seated  the  care  and  management  of  the  poor  in  a  board  of  gnardiana,  enacting  that 
no  appeal  should  be  prosecuted  or  defended  by  the  churchwardens  or  overseers  of  the  several 
pwrishf^  without  an  order  of  the  guardians ;  but  that  nothing  in  the  act  should  alter  the 
Uws  respecting  the  removal  of  the  poor  existing  between  the  parishes  within  and  without 
the  distnct: — Held,  in  the  case  of  an  order  of  removal  to  a  parish  without  the  districtt 
obtained  on  the  complaint  of  the  diurch wardens  and  overseers  of  one  of  the  united  parishes, 
that  a  notice  of  chai^bilitj  sent  by  three  of  the  guardians  created  by  the  act  was  invalid. 

(a)  Anti,  Vol.  1,  p.  33. 


^ 
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1846.        Iaw  to  eign  and  send  the  same,"  subject  to  the  opinioii 
^j^]^^[^^     of  this  C!ourt.  on  a  case. 

«•  The  order  of  removal  burported  to  be  made  on  the  com- 

Inhabitanti  of 

St.  Makt  ,  plaint  of  the  chmrch wardens  and  overseers  of  the  parish  of 
^^v^^'  St.  Mary,  Southampton,  and  was  directed  to  them.  The 
notice  of  chargeability  was  headed  '*  Parish  of  St  Mary, 
in  the  Town  and  County  of  Southampton.*^  It  stated 
that  the  paupers  had  become  chargeable  to  that  parish, 
and  was  signed  by  three  persons,  ^^  Guardians  of  the  Poor 
of  the  united  Parishes  of  Southampton."  The  parishes 
of  the  town  and  county  of  the  town  of  Southampton, 
including  the  parish  of  St  Mary,  are  six  in  number ; 
and,  by  a  local  act»  (13  Geo.  3,  c.  1(a)),  were  united 
into  one  district  for  the  purpose  of  maintaining,  reliev- 
ing, and  employing  the  poor  of  the  said  several  parishes 
from  one  common  fund ;  and  there  is  within  the  sud 
district,  by  virtue  of  the  said  act,  a  corporation  of 
guardians,  under  the  name  of  ^^  The  guardians  of  the 
poor  within  the  town  and  county  of  the  town  of  South- 
ampton," having  perpetual  succession  and  a  common 
seal,  to  whom  the  care  and  management  of  the  poor  of 
the  said  several  parishes  is,  by  virtue  of  and  according 
and  subject  to  the  provisions  of  the  said  act,  conunitted, 
and  conducted  at  a  house  fitted  up  for  the  reception  of 

(a)  Sect.  45  enacts,  *'  that  no  ed,  or  taken  to  alter  or  change 

appeal    shall   he    made,    prose-  the  laws  now  subsisting  respect- 

cuted,  or  defended  by  any  of  the  ing  the  removal  of  the  poor  be- 

cfaurcbwardens  or   overseers  of  tween  any  pariah  or  place  without 

the  said  several  parishes  for  the  the  district  hereby  united,   and 

time  being,  touching  the  settle-  any  or   either  of   the    parishes 

ment  of  any  poor  person  or  per-  within  the  same  ;  but  such  laws 

sons  whatsoever,  without  an  or-  shall  continue  and  be  in  force, 

der  of  the  guardians  at  one  of  anything  hereinbefore  contained 

their  courts  for  that  special  pur-  to  the  contrary  notwithstanding 

pose  to  be  made/*  save  and  except  in  the  case  of 

Sect  46  provides,  **  that  neither  certificates  and  appeals  upon  such 

this  act  nor  anything  herein  con-  removals  as  hereinbefore   men- 

tained  shall  be  construed,  deem-  tioned.'* 


SOITTHAMP- 
TOW. 
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the  poor  in  the  said  tx>wn  and  county  of  Southampton.         1945. 
There  are  two  churchwardens  and  two  overseers  of  the    jheQuBBN 

poor  of  the  parish  of  St.  Mary.     The  persons  by  whom  v. 

IiihftlntsDts  01 
the  notice  of  chargeability  was  sent  and  signed  were  not     st.  Mart, 

churchwardens  or  overseers  of  the  parish  of  St.  Mary, 
but  were  members  of  the  corporation  of  guardians, 
elected  in  pursuance  of  the  provisions  and  for  the  pur- 
poses of  the  said  act,  each  for  a  different  parish ;  one  of 
the  three  who  signed  the  notice  being  the  guardian  of 
the  parish  of  St.  Mary. 

^  If  this  Court  shall  be  of  opinion  that  the  notice  of 
chargeability  was  signed  and  sent  by  persons  competent 
in  law  to  sign  and  send  the  same,  then  the  order  of  ses- 
sions is  to  be  quashed,  and  the  order  of  removal  con- 
firmed ;  but,  if  otherwise,  then  the  order  of  sessions 
to  be  confirmed. 


Saunders  and  Pcuhley^  in  support  of  the  order  of  1 
sions. — Although  it  may  be  true  that  the  guardians  of 
a  single  parish  are  competent  to  send  a  notice  of  appeal, 
guardians  of  united  parishes  cannot  do  so :  Regina  v. 
The  Justices  of  Surrey  (a).  Sect.  45  of  the  local  act 
provides,  that  no  appeal  shall  be  made  ^^by  any  of  the 
churchwardens  or  overseers  of  the  said  several  parishes 
touching  the  settlement  of  any  poor  person,  without  an 
order  of  the  said  guardians  at  one  of  their  courts,  for 
that  special  purpose  to  be  made."  It  does  not,  therefore, 
take  away  the  power  of  appealing  from  overseers,  but 
only  imposes  a  condition  precedent  to  the  exercise  of  it. 
Here  the  order  is  correct,  as  it  purports  to  be  made  on 
the  complaint  of  the  churchwardens  and  overseers  of 
the  parish  of  St.  Mary ;  but  the  notice  of  chargeability 
is  signed  by  the  guardians  of  the  united  parishes,  who 
had  no  authority  to  act  but  as  a  board,  (7  &  8  Vict, 
c.  101,  s.  64),  and  is,  therefore,  clearly  invalid, 

(a)  Ante,  Vol.  1,  p.  124. 


> 
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1845.  Watson  and  Archboldy  contnl. — The  notice  was  ppo- 

The  QuBBN    P^^^y  signed.     This  is  not  a  union  under  the  4  &  5 

,  ,  .  ?•       ,  Will.  4,  c.  76,  but  under  a  local  act,  and  is  incorporw 
InhibitanU  of  ,  ^  .  ,        .  ,  ^       , 

St.  Mary,     ated  for  certain  purposes  therein  expressed ;  but  for  the 

TOj^  '  purposes  of  settlement  there  is  no  union.  The  guard- 
ians are  for  the  whole  district,  which  is  the  town  of 
Southampton,  not  for  a  union,  which  distingiushes  this 
case  from  Regina  v.  The  Justices  of  Surrey  (a);  and  are 
proper  persons  to  send  a  notice  of  chargeability.  [Cfafc- 
ri^e,  J. — ^Would  an  order  of  removal,  founded  upon  a 
complaint  by  the  guardians,  be  good  ?]  Certainly ;  as 
the  application  should  come  from  those  who  are  repre- 
sentatives of  the  district  which  is  aggrieved  by  the 
chargeability  of  the  pauper.  The  guardians  have  no 
power  to  compel  the  overseers  of  any  one  parish  to  ap- 
ply for  an  order  of  removal ;  and,  as  the  grievance  of  a 
pauper  becoming  chargeable  affects  all  the  parishes 
together,  the  guardians  must  be  the  proper  persons  to 
act  in  order  to  remove  it. 

Lord  Denman,  C.  J. — In  the  former  case  I  think 
the  sessions  were  wrong,  as  they  have  admitted  that  a 
notice  was  sent  by  the  persons  who  signed  it,  but  de- 
cided that  they  were  not  the  proper  persons.  In  that 
case  I  think  the  guardians  were  guardians  of  the  parish 
of  Lambeth,  and  so  competent  to  send  the  notice  of 
chargeability  according  to  the  terms  of  tlie  4  &  5  Will. 
4,  c.  76,  s.  79. 

In  the  latter  case  I  think  the  sessions  have  done 
right,  as,  in  the  district  of  the  united  parishes  of  South- 
ampton constituted  by  the  local  act,  the  guardians  were 
not  guardians  of  the  parish  of  St  Mary,  and,  therefore, 
not  the  proper  persons  to  send  the  notice  of  chargea- 
bility. 

(a)  Ant^,  Vol.  1,  p.  124. 
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Patteson,  J. — I  have  no  doubt  about  these  two         i845. 
cases.     The  79th  section  of  the  4  &  5  Will.  4,  c  76,     ThTo^N 
says,  the  guardians  of  the  parish  shall  send  the  notice  of  .*• 

chaigeability.  In  the  Lambeth  case  they  have  done  so.  St.  Mart, 
In  the  Southampton  case  the  act  says,  that  nothing  in  it  ^lovT^' 
shall  be  construed  to  change  the  administration  of  the 
poor-laws  respecting  the  removal  of  the  poor  between 
any  parish  out  of  the  district  and  any  parish  within  it. 
The  churchwardens  and  overseers  of  St  Mary  go  and 
make  the  complaint  that  the  pauper  is  chargeable  to 
their  parish^  and  get  the  order  of  removal,  and  they  are 
the  proper  persons  to  send  the  notice  of  chargeability. 
That  notice  ought  to  be  sent  by  the  overseers  or  guar- 
dians of  the  parish,  and  it  does  not  appear  to  have  been 
sent  by  any  one  holding  that  office,  or  purporting  to 
hold  it. 

Williams  and  Coleridge,  Js.,  concurred. 


In  The  Queen  v.  The  Inhabitants  of  Lambeth, 
Order  of  sessions  quashed. 


In  The  Queen  v.  The  Inhabitants  of  St.  Maby, 

SOUTHABIPTON, 

Order  of  sessions  confirmed. 


vol..  II.  P  N.  8.  C. 


^ 
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June  1th.  The  QuBEN  V.  The  Inhabitants  of  Eenilworth. 

To  allow  86-  \Jn  appeal  against  an  order  of  two  justices,  dated  12th 

deDceofado-  September,  1843,  for  the  removal  of  Charles  Denoer, 

e^^oe  ^Sr  ^^^  ^^®  ^^^  children,  from  the  parish  of  Bermondsey, 

uiswert  given  j^  ^jjg  countjr  of  Surrey,  to  the  parish  of  Kenilworth,  in 

wfaom  inqoiry  the  county  of  Warwick,  the  sessions  confirmed  the  order, 

it,  and  who  subject  to  the  opinion  of  this  Court  on  a  case. 
2f^  i^  fa^r^         "^^^  ^^^^  w^  ^^^  *®  removal  of  the  pauper,  Charles 

oeiTable  for  the  Dencer,  to  Kenilworth,  where  it  was  alleged  that  his 

purpoie  of 

shewing  that  a    deceased  father,  Joseph  Dencer,  about  the  year  1802, 

gent  learch  hat  ^^  giuned  a  settlement  by  apprenticeship.    The  indent- 

tiTd"**^ ^l  ^^  ^*®  ^^^  produced ;  and  it  was  objected  that  there 

in  the  proper  was  not  sufficient  proof  of  search  for  it  to  let  in  second- 

the  proper  par-  ary  evidence  of  it    It  appeared,  that,  in  1840,  Mr.  Com- 

fi^re!  ***  vreWf  one  of  the  parish  officers  of  Bermondsey,  went 

The  question  to  Kenilworth  to   find  Susannah  Dencer,  the  widow 
insuch  cases 
is,  whether        of  Joseph,  the  pauper  having  stated  that  he  had  last 

dence*of  SiT*'    s^en  the  indenture  in  her  possession  in  the  year  1835, 

^ddon  ^s"      ^^^  "^  father's  death.     She  stated,  that,  on  the  death 

offered;  and  of  of  her  husband,  she  gave  it  Mr.  Squire,  the  master  of 
that  reason-  ,7i  ..  ^ 

ahlenessthe       the  workhouse,  and  had  never  seen  it  smce.     Corn- 

jadge.  ^^U  having  ascertained  that  Squire  was  dead,  applied 

to  his  widow,  who  in  his  presence  searched  for  it  among 
her  husband's  papers,  but  could  not  find  it  In  July, 
1843,  the  pauper  having  again  become  chargeable, 
Comwell  went  again  to  Mrs.  Squire,  who  then  stated 
that  she  had  given  her  husband's  papers  to  Mr.  Sutton, 
who  had  been  the  assistant  overseer  of  Kenilworth,  who, 
being  applied  to,  said  he  had  no  recollection  of  the  in- 
denture in  question ;  that  he  had  received  some  parish 
papers  from  Mrs.  Squire,  and  handed  them  over  to 
Hopkins,  the  then  assistant  overseer.  Application  was 
then  made  by  Comwell  to  Hopkins,  and  a  search  made 
by  them,  but  the  indenture  could  not  be  found.     The 
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widow  of  the  former  attorney  to  the  parish  of  Kenil-        184^. 
worth,  who  prepared  the  indenture,  was  also  applied  to,     j^^  quebn 
■  and  she  stated  that  all  such  papers  were  in  the  hands  of   ,  ,  ^?-        . 

'^^  .  Inhabitants  of 

Messrs.  Poole  &  Hajnes,  the  present  attomies  to  the  Kbmilworth. 
parish.  A  search  was  made  at  their  office  without  suc- 
cess. ComweU  abo  went  to  the  Warwick  workhouse, 
Susannah  Dencer  having  died  there  in  the  meantime, 
and  inquired  of  the  master,  who  stated  that  she  had  left 
no  papers  behind  her,  and  that  he  had  not  the  indent- 
ure. It  was  proved  by  the  master  of  the  ^prentice, 
that  there  had  been  only  one  part  of  the  indenture, 
which  was  properly  stamped  and  executed,  and  that  he 
had  never  seen  it  since  the  binding.  It  was  objected 
that  this  evidence  of  search  was  not  sufficient  to  let  in 
secondary  evidence  of  the  indenture,  as  it  consisted  of 
mere  hearsay  evidence  of  declarations  made  by  persons 
jQot  upon  oath.  The  sessions  received  the  evidence,  and 
-confirmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  question  whether  the  evidence  was  ad- 
missible. If  so,  the  order  of  sessions  was  to  be  con- 
£rmed;  otherwise,  to  be  quashed. 

WaOinger  and  Otter ^  in  support  of  the  order  of  ses- 
sions.— There  is  no  very  distinct  rule  as  to  the  admis- 
sion of  secondary  evidence  in  such  cases.     From  Free- 
-man  v.  ArheU(a)  it  would  appear,  that  the  degree  of 
trouble  to  be  taken  for  the  purpose  of  obtaining  the 
primary  evidence  depends  on  the  nature  of  the  instru- 
ment ;  and  if  it  be  of  no  value,  slight  evidence  only  of 
its  destruction  or  loss  is  required.     In  some  cases  the 
answers  of  persons,  of  whom  inquiry  has  been  made, 
would  be  material  to  shew  the  sufficiency  of  the  search, 
and  therefore  ought  to  be  admitted.   In  Rex  v.  Mor- 
ton {b)y  the  declaration  of  a  deceased  pauper,  that  he  had 

(a)  2  B.  &  C.  494.  (6)  4  M.  &  S.  48. 
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1845.        burnt  an  indenture^  coupled  with  proof  that  inquiry  had 

The  Qdebn    ^^^  made  of  the  master's  executrix,  who  stated  that 

»•  she  knew  nothing  about  it,  was  admitted;  and  Lord- 

Inhabitants  of     ^,     ,  ,     ^^  .,       ,  , 

Kbnilwobth.  Ellenboroughy  G.  J.,  said,  that  the  statement  was  evi- 
dence that  such  information  was  obtained  as  precluded 
the  necessity  of  any  further  search  in  that  quarter,  and 
discharged  the  parties  of  any  laches  in  not  making  it. 
That  case  is  recognised  in  Rex  v.  Raiodeit,  (a).  In  Bex 
V.  Castletan  (b)  and  Rex  v.  Denio  (c),  on  the  contrary, 
there  was  nothing  but  hearsay ;  so  that  there  was  no 
evidence  to  shew  that  a  bond  fide  and  diligent  search 
was  made  for  the  instrument.  It  is  not,  however,  ne- 
cessary that  the  search  should  have  been  recent,  or 
made  for  the  purpose  of  the  particular  cause :  Fitz  v. 
Rabbits  {d).  Even  if  the  declaration  in  this  case  were 
to  be  rejected,  there  is,  at  all  events,  the  fact  of  Mrs. 
Squire,  in  whose  possession  it  was  seen,  having  died  in 
the  Warwick  workhouse,  and  an  actual  search  made 
there.     [Here  they  were  stopped  by  the  Court] 

Watson  and  Bovill,  contrL — To  let  in  secondary  evi- 
dence of  documents,  it  is  necessary  to  prove  that  actual 
search  has  been  made  in  the  proper  place,  and  for  that 
purpose  the  master  and  Sutton  should  have  been  called 
as  witnesses.  IPatteson,  J. — Suppose  it  was  all  con- 
versation ;  "  I  went  to  A.  and  made  inquiries ;  in  con- 
seqtftnce  of  what  he  said  I  went  to  B.;  and  so  on  to  C. 
and  D.  I  could  not  find  it,  or  hear  anything  of  it  ;** 
would  not  that  be  evidence  of  a  search  so  as  to  let  in 
secondary  evidence  ?  There  would  be  no  use  in  an  in- 
quiry unless  the  person  making  it  is  allowed  to  prove 
it]  In  Rex  v.  Castkton  (e),  where  the  indenture  was 
traced  to  a  particular  person,  who  was  not  called  as  a 

(a)  2  A.  &  £.  156.  (r/)  2  Mood.  &  R.  60. 

{b)  6  T.  R.  236.  (e)  6  T.  R.  236. 

(c)  7  B.  &  C.  620. 
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witness,  it  was  held  insufficient     [^Coleridge^  J. — There         1845. 
was  no  proof  there  of  search  by  that  person.]     In  Rew     rj^^  quj^^ 
V.  Denio  (a),  which  is  the  nearest  case  to  this,  Bayley^  J.,    j  .  v^*  ♦    f 
explains  Rex  y.  Morton  {b)y  as  not  proceeding  on  the   Kbnil^vortb. 
ground  that  the  declaration  was  admissible,  but  that,  if 
admissible,  it  also  shewed  that  further  search  or  inquiry 
was  unnecessary :  and  in  Rex  v.  Rawden  (c),  the  Court 
sud,  that  such  a  statement,  if  evidence  at  all,  was  at  any 
rate  a  dangerous  kind  of  evidence,  and  to  be  received 
with  caution.   Here  was  no  proof  of  search  in  the  parish 
chest,  the  proper  place  for  the  deposit  of  such  docu- 
ments; Rex  v.  Stourbridge  {d)  I  and  the  parish  officers 
were  not  examined.   If  declarations  are  receivable  at  all 
in  such  cases,  the  persons  making  them  should  be  shewn 
aliundd  to  have  had  some  connexion   with  the  docu- 
ments in  question.     It  would  be  very  dangerous  to  lay 
down  a  rule  of  the  nature  contended  for ;  and,  at  all 
events,  if  parties  are  alive,  they  ought  to  be  called. 

Lord  Denmax,  C.  J. — I  should  be  extremely  unwill- 
ing to  come  to  a  decision  which  should  lead  parish 
officers  to  be  careless  of  documents,  or  induce  laxity 
in  the  search  for  them,  which  is  considered  necessary  to 
be  shewn  before  supplying  their  place  by  secondary 
evidence.  The  case  of  Rex  v.  Morton  {e)  laid  down  the 
principle,  (though  no  general  rule  can  be  applicable  to 
every  case  on  this  subject),  that  the  question  in  such 
a  case  is,  whether,  considering  all  the  circumstances, 
sufficient  evidence  has  been  laid  before  the  justices  to 
satisfy  them  that  the  parties  have  used  reasonable  dili- 
gence to  find  the  re<iuired  document ;  or,  as  Bayley^  J., 
says,  in  Rex  v.  Denio  (/), "  that  a  bonfi  fide  and  diligent 

(fl)  7  B.  &  C.  620.  {d)  8  B.  &  C.  9C. 

(6)  4  M.  &  S.  48.  (f)  4  M.  &  S.  48. 

(c)    2A.  &E.  156.  (/}7  3.  &C.  620. 
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1846.        search  was  made  for  the  instrument  where  it  was  likely 

»I^7q^j,    to  be  found,  so  as  to  let  in  parol  evidence  of  the  con- 

T  ,  ^y'       -   tents."    That  seems  to  me  to  be  as  good  a  rule  as  can 

Inhabitants  of  .  ,       ,  ^  ,  ^ 

Kbnilworth.  be  laid  down.  The  justices  should  be  satisfied  of  the 
sufficiency  of  the  evidence  of  the  bona  fides  of  the  party 
searching,  the  diligence  of  the  search,  and  that  it  waa 
made  in  a  place  where  the  document  was  likely  to  be 
found.  All  those  are  matters  of,  fact  upon  which  the 
sessions,  as  a  Judge  at  Nisi  Prius,  must  exercise  reason* 
able  discretion.  I  do  not  feel  quite  satisfied  with  the 
distinction  between  Bex  v.  Morton  {a)  and  Bex  v.  De^ 
nio  (b\  for  I  think,  in  the  latter  case,  that,  as  the  ses- 
sions were  satisfied,  this  Court  might  have  been  so  too. 
True,  the  evidence  was  hearsay ;  but  it  was  a  material 
conversation,  part  of  the  transaction  itself,  and,  espe- 
cially after  twenty-three  years,  might  have  been  re- 
ceived. As  to  hearsay,  I  am  distinctly  of  opinion  that 
it  is  to  be  received  on  these  occasions;  and  I  think 
in  this  case  it  ^ould  have  been  quite  idle  to  go  fur- 
ther, and  not  to  have  acted  upon  the  rational  account 
that  was  given.  Still  I  hope  such  documents  will  be 
carefully  kept,  and  all  fair  and  bon&  fide  inquiries 
made. 

Patteson,  J. — Perhaps  it  is  not  necessary  to  say 
that  every  word  of  this  was  receivable  in  evidence,  if 
there  was  enough  legal  evidence  ;  and  I  think  there  was. 
All  that  is  required  is  sufficient  evidence  of  search ;  and 
here  there  was  no  person  living  to  whose  possession  the 
indenture  could  be  traced,  even  if  you  receive  every 
word  spoken  by  everybody.  The  last  person  in  whom 
possession  is  accounted  for  is  the  widow  of  the  pauper. 
She  is  applied  to,  and  makes  an  answer.     I  think  that 

(a)  4  M.  &  S.  48.  (6)  7  B  &  C.  620. 


V, 

Inhibitanti  of 


TRINITY  TERM,  8  VICT.  71 

answer  was  jidxaissible.     She  said  she  gave  it  to  the 

master  of  the  workhouse ;  not  that  the  master  had  any 

ri^t  to  it,  but  she  chose  to  give  it  to  him.    It  appeared 

that  he  was  dead:  they  go  to  his  widow;  she  makes  K*nilwo»th, 

search  amongst  the  papers  of  her  husb^nd^  which  were 

in  her  possession,  though  she  was  not  executrix.     Then 

it  was  also  in  evidence  before  the  sessions  that  the  o£Scer 

searched  for  it,  and  nobody  knew  anything  about  it 

But,  supposing  the  answer  of  the  pauperis  .mother  was 

not  receivable  as  to  her  delivering  it  to  the  master  of 

the  workhouse,  the  evidence  would  stop  at  its  being  in 

her  ppssesfflon.     She  dies  in  the  workhouse :  search  is 

made  there,  and  it  is  not  forthcoming. 

WnjjAMS,  J. — The  question  in  these  cases  is  not 
whether  there  is  absolute  proof  of  the  loss  or  destrup- 
tion  of  a  document ;  for,  if  so,  unless  the  person  whp 
tore  it  up  or  put  it  into  the  £re  were  called,  it  would 
not  do.  jSut  the  rule  is,  that  there  should  be  such  evi- 
denoe  of  search  having  been  made  for  it,  as  to  satisfy 
reasonable  men  of  its  loss.  Here  the  pressure  is  as  to 
the  answer  of  Susannah  Dencer ;  and  if  that  is  not  re- 
ceivable, it  would  be  necessary,  in  every  instance,  to  caU 
witness  after  witness  without  end.  I  think  that  it  was 
receivable ;  and,  if  so,  the  rest  of  the  evidence  is  quite 
aatisfactory.  In  Bex  v.  Morton  (a),  put  it  as  you  like^ 
two  distinct  answers  were  given,  and  held  receivable  in 
evidence;  that  cf  the  pauper  as  to  the  burning,  and  that 
of  the  executrix,  that  she  knew  nothing  about  it.  On 
the  same  prindple,  Susannah  Dencer's  evidence  here  is 
admisnble.  I  think  that  is  a  sensible. analogy  which 
Lord  EUenborough  draws,  when  he  supposes  there  had 
been  an  inquiry  of  a  merchant  for  .some  commerciid 
purpose,  and  he  had  given  a  similar  answer,  it  would 

(a)  4  M.  &  S.  48. 
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1B45. 
The  Qdben 

V, 

Inhabitants  of 

KVNIL  WORTH. 
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have  been  Bufficient.  Upon  the  principle,  therefore, 
adopted  in  Rex  v.  Morton  (a),  I  think  the  sessions  de- 
cided properly  in  this  case. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  case 
has  been  argued  on  a  principle  which  is  not  the  true  test. 
It  is  not  a  strict  rule  as  applicable  to  pleadings,  or  to 
the  proof  of  actual  facts,  but  rather  a  preliminary  in- 
quiry, for  the  purpose  of  satisfying  the  judicial  part  of 
the  Court,  whether  they  should  go  into  the  proof  of 
facts.  Therefore,  of  necessity,  a  somewhat  looser  rule 
must  be  adopted.  The  object  is,  not  to  prove  actually 
that  the  docmnent  is  lost,  but  that  there  should  be  suffi- 
cient evidence  of  abon&fide  honest  search,  so  as  to  shew 
that  it  is  not  kept  back.  No  doubt,  different  rules  may 
prevail,  according  to  different  circumstances.  Here,  the 
inquiry  was,  as  to  the  fate  of  an  indenture.  It  appeared 
that  an  old  woman  had  the  custody  of  it,  who  was  en- 
tirely disinterested.  She  is  asked  where  it  is.  Is  the 
answer  to  be  received  ?  If  so,  the  case  is  clear.  Sup- 
pose she  had  said  she  burnt  it  in  the  presence  of  ten  or 
twelve  people :  that  would  be  clearly  sufficient.  Here 
she  says  she  had  handed  it  over  to  a  third  person :  that 
answer  also  would  be  clearly  receivable,  but  would  make 
it  necessary  to  inquire  of  that  person.  With  respect  to 
the  propriety  of  the  place  where  the  search  was  made,  it 
was  decided,  in  a  case  of  very  great  importance,  TTie 
Bishop  of  Meath  v.  The  Marquis  of  Winchester  {b)y  that 
it  is  not  necessary  to  look  in  the  fittest,  but  in  the  most 
likely  place  for  finding  it ;  that  was  in  the  place  where 
there  was  reason  to  believe  the  deed  was  deposited,  rather 
than  among  the  public  muniments.  Here,  Mrs.  Squire 
was  the  most  likely  person  to  have  the  indenture,  and  I 
think  she  was  properly  resorted  to,  and  that  the  sessions 

(a)  4  M.  &  S.  48.      (Jb)  1  Alcock  &  Napier,  508 ;  4  Clark  &  F.  445. 
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were  right  in  acting  upon  her  answer.     Then,  suppose         1845. 
they  ought  to  have  pursued  the  inquiry,  and  improper     xhTouMN 
evidence  had  been  received,  it  cannot  be  contended,  that    ,,,.*'•       . 

,       Inhabitants  of 

the  proceedings  are  to  be  set  aside  on  that  ground,  if  Kbnilworth. 
there  is  sufficient  legal  evidence  without  it. 

Order  of  sessions  confirmed. 


The  Queen  v.  The  Justices  of  Middlesex.  •^«'»'?  *2M. 

1  HIS  was  a  rule  calling  on  the  justices  of  Middlesex  By  a  statate 
to  shew  cause  why  a  mandamus  should  not  issue  com-  *°requLS*' 
mandincr  them  to  enter  continuances  and  hear  an  appeal  ^  g^®  "  scren 

°  ,  ^^         days' notice, 

of  one  Henry  Thomas,  against  a  rate  or  assessment  made  at  least,  of 

for  the  relief  of  the  poor  of  the  parish  of  St.  Leonard,  to  bring  an 

Shoreditch,  in  the  said  county.     The  appeal  was  under  S^^  appcaS" 

the  53  Geo.  3,  c.  cxii,  beine:  a  local  act  for  the  parish  '"^  »erved  on 

,  .the  3l8t  of  De- 

of  St.  Leonard,  Shoreditch,  by  the   12l8t  section  of  ccmbcr,athalf« 
which  an  appeal  is  given  to  the  party  grieved  to  the  S'dock^A.ii. 
Tiext  Middlesex  sessions,  "the  appellant  riving  seven  The  sessions 

^^    ^  .  .         commenced  on 

^ys'  notice  at  least  in  writing  of  his  intention  to  bring  the  7th  of 

such  appeal"     It  appeared  that  Henry  Thomas,  being  ten!  a.m.,  on 

rated  under  the  act,  applied  for  relief  to  the  trustees,  y^^^^""^' 

who  determined  against  him ;  in  consequence  of  which  o®  entered, 

lie  served  a  notice  of  appeal  on  the  clerk  to  the  trustees  practice  of  the 

at  half-past  nine  o'clock  a.  m.  on  the  31st  of  December.  "wTnot  h«Jd 

The  next  sessions  commenced  at  ten  o'clock  A.  m.  on  the  t^  ***®  ^^*^  ®^ 

January : — 

7th  of  January  following.     According  to  the  rule  of  the  -^'W  insuffi- 
Middlesex  sessions,  every  appeal  intended  to  be  tried  must  the  seven  days 

most  be  reck- 
oned eiclasWe 
both  of  the  entire  day  of  giving  the  notice  and  the  first  day  of  sessions,  ss  the  fraction  of 
the  day  is  not  to  be  considered  in  snch  calculation,  and  the  day  of  bringing  of  an  appeal  it 
the  day  on  which  it  is  entered,  not  heard. 
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1845.        be  entered  on  the  first  day,  although  the  30th  of  Janu- 

rfJJSuBMT     *"7  ^*®  *^^  ^*y  fi^^  f^r  the  trial  of  such  appeals,  and 

_    ,  *'•        ^  none  could  be  heard  before  that  day.     On  that  day  the 

The  Justices  of  .  "^  ,  -^   , 

MuDLBSKz.    appeal  being  called  on,  was  adjourned  on  the  applicatioii 

of  the  respondents  to  the  April  sessions ;  and  when  it 

came  on  for  trial  there,  they  objected  to  its  being  heard, 

on  the  ground  that  the  appellant  had  not  given  seven 

dear  days'  notice  of  appeal.     It  was  not  objected  by 

the  appellant  that  there  had  been  any  waiver  on  the 

part  of  the  respondents ;  and  the  sessions,  thinking  the 

objection  valid,  refused  to  hear  the  appeal. 

Pashleyy  on  moving  for  the  rule,  contended,  that  the 
day  on  which  the  notice  was  given  should  be  included 
in  the  computation  of  the  time,  or,  at  all  events,  the 
fraction  of  the  day  considered,  and  that  the  respondents, 
by  applying  for  the  adjournment  of  the  appeal,  had 
waived  their  right  to  object  to  the  notice. 

Prendergast  and  Hodges  shewed  cause  (a). — The  notice 
of  appeal  was  insufficient,  as  the  words  '^  seven  days  at 
least"  must  be  construed  to  mean  seven  days  exclu- 
sive both  of  the  day  of  sending  the  notice  and  of  the 
day  of  entering  the  appeal :  Regina  v.  The  Justices  of 
Shropshire  (b),  Zouch  v.  Empset/(c),  Mitc/iell  v.  Foster  {d). 
Chambers  v.  Smith  (e).  In  Young  v.  Higgon  {f)y  Parke, 
B.,  referring  to  Lester  v.  Garland {g),  says,  "When  the 
time  from  a  particular  period  is  allowed  to  a  party  to  do 
any  act,  the  first  day  is  to  be  reckoned  exclusively.  It 
is  true  that  Godson  v.  Sanctuary  (A)  shews  that  for  some 
purposes  the  Court  wiU  take  notice  of  the  fraction  of  a 
day,  but  that  case  had  no  reference  to  an  act  to  be  done 

(a)  June  5,  before  Wightman,  J.  {e)  13  L,  J.,  N.|S.,  Exch.,  25. 

(J)  8  A.  &  E.  173.  (/)  6  M.  &  W.  49. 

(c)  4  B.  &  A.  522.  {g)  15  Ves.  248. 

(df)  12  A.  &  E.  472.  (A)  4  B.  &  Ad.  255. 
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at  a  particular  time."    [  Wyhtmauy  J. — That  was  a  quea-         1845. 

tion  88  to  the  priority  in  point  of  time  of  one  of  two  acts,     t^^  Qumk 

both  done  on  the  same  day.  so  that  the  fraction  of  a  day  ^    ,  ^'. 

^^  ^    The  Justices  of 

became  material]  Midolbsix. 

Although  it  appears  that  by  the  practice  of  the  Mid- 
dlesex sessions  the  first  day  of  the  sessions  is  not  the 
appeal  day^  yet^  as  in  contemplation  of  law  the  sessions 
are  but  one  day,  the  notice  must  be  given  with  reference 
to  the  first  day :  Rex  v.  The  Justices  of  Surrey  (a). 
\Wigktmanf  J. — I  think  the  day  on  which  the  appeal  is 
entered  must  for  this  purpose  be  considered  as  the  day 
on  which  it  is  brought"] 

As  to  the  waiver,  it  was  not  urged  at  the  sessions, 
and,  if  it  had  been,  would  not  bind  the  justices :  Rex  v. 
The  Justices  ofilie  West  Riding  (6),  Regina  v.  The  Jus- 
tices of  Middlesex  {cy 

Pashleyy  contrd. — The  notice  was  in  time :  Rex  v. 
Goodenough  {d)y  Rex  v.  TTie  Justices  of  the  West  Rid- 
-ing  (e),  Oould  v.  Hok  (/).  The  case  of  Regina  v.  The 
Justices  of  Shropshire  {g)  is  distinguishable  from  this,  as 
there  the  notice  was  required  to  be  given  "  fourteen  days 
ut  least  before  the  first  day  of  the  sessions."  The  ter- 
minus ad  quem  was  therefore  distinctly  excluded.  That 
is  not  so  here,  so  a  different  computation  of  time  may  be 
admitted.  In  Zouch  v.  Empsey  (A)«  it  is  to  be  remarked 
that  Legge  v.  Williams  (t)  was  not  cited,  where  a  notice 
of  trial  given  on  the  9th  for  the  19th,  under  the  14 
Geo.  2,  c.  17,  s.  4,  which  required  "at  least  ten  days' 
notice  before  such  intended  trial,"  was  held  good. 

At  all  events,  in  such  a  case  the  Court  will  notice 

(a)  1  M.  &  S.  479.  (/)  4  M.  &  R.  301,  n. 

{h)  5  B.  &  Ad.  667.  {g)  8  A.  &  E.  173. 

(c)  12  L.  J.,  N.  S.,  M.  C,  59.  (A)  4  B.  &  A.  552. 

\d)  2  A.  &  £.  463.  (t)  2Tldd.  Prac.  815,  8th  Ed. 

(if)  4  B.  &  Ad.  685. 
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1845.        the  portions  of  a  day,  and  hold  a  notice  like  the  pre- 
The  Qdbisn    ^^*  sufficient,  if  it  includes  seven  times  twenty-four 
*'•  hours :  Symons  v.  Low  (a),  Pugh  v.  Robinson  (i).  Ex  parte 

Middlesex.  Farquhar  (c).  Ex  parte  Davey  {d),  Ex  parte  Senior  (e). 
Godson  V.  Sanctuary  (/),  Cowie  v.  Harris  (y),  Harper  v. 
Taswell  (A),  where  Tindal^  C.  J.,  says,  "  The  statute  re- 
quires that  he  shall  wait  five  whole  days,  that  is,  five 
times  twenty-four  hours."  It  is  usual  in  such  cases  to 
reckon  one  day  inclusive  and  the  other  exclusive ;  the 
rule  being,  that,  when  time  has  to  run  from  the  doing  of 
an  act,  the  day  on  which  that  act  is  done  may  be  in- 
cluded, though  it  is  otherwise  when  the  time  runs  from 
a  given  day:  Bellasis  v.  Hester  (?),  citing  Clayton^ s 
Case{jDy  Co.  Litt.  46.  b.,  255.  a.;  Com.  Dig.  Temps,  A.; 
Norris  v.  TTie  Hundred  of  Gowtry  (A),  Glassington  v. 
Rawlins  (l),  Hardy  v.  Ryle{m\  where  Bayley^  J.,  no- 
tices the  distinction  between  parties  to  an  act  and 
strangers,  and,  referring  to  Lester  v.  Garland  (n),  says, 
"  Where  the  act  is  one  to  which  the  party  against  whom 
the  computation  is  made  is  privy,  the  day  on  which  the 
act  is  done  may  be  included:  where  that  party  is  a 
stranger  to  the  act,  the  day  ought  to  be  excluded." 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now  delivered  judgment. — This  was 
a  mandamus  to  justices  to  enter  continuances  and  hear 
an  appeal  against  a  poor-rate  for  the  parish  of  St.  Leon- 
ard, Shoreditch.  The  proceedings  were  under  a  local 
act  (53  Geo.  3,  c.  cxii)  regulating  that  parish,  which 
provides  an  appeal  to  the  quarter  sessions  holden  within 

(a)  Styles,  72,  (A)  6  C.  &  P.  166. 

{h)  1  T.  R.  116.  (f)  1  Ld.  Raym.  280. 

(c)  Mont.  &  M*A.  7.  U)  5  Rep.  1. 

{d)  4  D.  &  R.  646.  (k)  Hob.  139. 

(e)  1  Dowl.  517.  {I)  3  East,  407. 

(/)  4  B.  &  Ad.  255.  \m)  9  B.  &  C.  29.). 

(g)  Moo.  &  M.  141.  (n)  15  Ves.  248. 
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three  months  next  after  the  determination  of  the  trus-        1845. 
tees,  and  requires  that  an  appellant  shall  give  "  seven     .j^j^^  qubbn 
days'  notice,  at  leiist,  in  writing,  of  his  intention  to  "• 

bring  such  appeal."     The  notice  appears  to  have  been    Middlesex. 
served  in  fact  on  the  31st  of  December,  at  half-past 
nine  o'clock  in  the  morning,  and  the  sessions  for  which 
it  was  given  were  held  on  the  7th  of  January  at  ten,  on 
which  day  the  appeal  was  entered.    The  question,  there- 
fore, is,  whether  the  notice  was  in  time  according  to  the 
requirement  of  the  act   If  this  were  res  integra,  I  confess 
I  should  be  inclined  to  think  the  notice  was  sufficient;  but 
it  is  one  which  has  been  so  frequently  decided,  that  it  is 
too  late  to  review  the  decisions  now.  Zouch  v.  Empsey  (a), 
Rex  v.  The  Justices  of  Shropshire  {b\  and  Mitchell  v.  Fos^ 
ter  (c)  are  directly  in  point  to  prove  that  the  words  "  at 
least"  are  exclusive  as  well  of  the  day  of  service  as  of  the 
day  of  tlie  act  to  which  the  notice  refers.   It  was  contend- 
ed that  the  fraction  of  the  day  on  which  the  notice  was 
^ven  might  be  taken  into  consideration,  in  which  case 
it  would  have  been  in  time ;  but  no  authority  was  quoted 
to  shew  that  that  can  be  done  where  words  similar  to 
those  in  question  have  been  used.     Where  the  question 
is,  which  of  two  acts  takes  precedence  of  the  other,  a 
fraction  of  a  day  may  be  considered ;  but  in  such  cases 
OS  this,  where  one  act  is  to  be  done  a  certain  number  of 
ciays,  at  least,  before  another  act,  the  precise  time  at 
which  either  of  the  acts  is  done  does  not  become  mate- 
rial, as  the  day  on  which  each  of  the  acts  is  to  be  done 
must  be  excluded.    I  am,  therefore,  of  opinion,  that  this 
notice  was  served  one  day  too  late,  and  that  the  sessions 
vrere  justified  in  refusing  to  hear  the  appeaL 

Rule  discharged. 

(a)  4  B.  &  A.  522.       {h)  8  A.  &  E.  173.      (c)  12  A.  &  E.  472. 
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June  12th. 

Where,  by  tbe 
rules  of  the 
quarter  868- 
810D8  of  M., 
appellants  are 
required  to 
give  respond- 
ents twenty - 
eight  days'  no- 
tice of  trial  in 
the  case  of 
respited  ap- 
peals, and  a 
respited  appeal 
was  dismissed 
at  those  ses- 
sions on  the 
ground  that  the 
appellants  had 
only  given 
fourteen  days' 
notice  of  trial, 
this  Court  re- 
fused to  grant 
a  mandamus ; 
as  such  rule, 
though  unne- 
cessary, did 
not  appear  to 
be  so  unrea« 
sonable  as  to 
call  for  its  in- 
terference. 


) 


The  Queen  v.  The  Justices  of  MoNTOOMERYSHraE. 

jf  OfVNSEND  had  obtained  a  rule  nisi  in  MichaelmaB 
Term,  (16th  November^  1844),  calling  on  the  justices  of 
Montgomeryshire  to  shew  cause  why  a  writ  of  mandar- 
mus  should  not  issue^  commanding  them  to  enter  con- 
tinuances and  hear  an  appeal  of  the  churchwardens  and 
overseers  of  Llanycil,  in  the  county  of  Merioneth,  against 
an  order  of  two  justices,  for  the  removal  of  Hugh  Hughes 
and  his  family,  £rom  the  parish  of  Camo,  in  the  county 
of  Montgomery,  to  the  said  parish  of  LlanyciL 

From  the  affidavits  in  support  of  the  rule,  it  appeared, 
that  the  order  for  the  removal  of  the  paupers  was  made 
on  the  18th  of  December,  1843,  and  that  a  copy  of  il^ 
and  notice  of  chargeability,  were  sent  to  the  appellant 
parish  on  the  20th  of  December.  On  the  13th  of  Ja- 
nuary, 1844,  the  paupers  were  actually  removed ;  and,  at 
the  next  sessions,  which  were  on  the  7th  of  April,  the 
appellants  entered  and  respited  an  appeal.  At  the  same 
time  an  order  of  sessions  was  drawn  up,  that  the  appel- 
lants should  serve  the  respondents  with  a  copy  of  the 
order  of  sessions  adjourning  the  appeal,  at  least  twenty* 
eight  days  before  the  next  sessions.  No  notice,  how- 
ever, of  the  appeal  having  been  entered  and  respited  was 
sent  to  the  respondents;  but,  on  the  19th  of  June,  being 
only  fourteen  clear  days  before  the  Midsummer  sessions, 
which  were  held  on  the  Ist  of  July,  the  respondents  were 
served  with  notice  of  trial,  together  with  grounds  of  ap- 
peal, for  those  sessions.  They  were  attended  by  both 
parties ;  but  the  justices  refused  to  hear  the  appeal,  on 
the  ground  that  the  appellants  had  not  complied  with 
the  rule  of  those  sessions,  requiring  twenty-eight  days' 
notice  for  the  trial  of  adjourned  appeals ;  and  the  order 
of  removal  was  confirmed,  with  costs. 

One  of  the  rules  of  the  Montgomeryshire  sessions  (a 
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cofpj  of  which  rules  was  annexed  to  the  affidavits)  was         i845. 
asfoBows:—  '^^^^ 

"  Every  notice  of  appeal  to  be  given  in  writing  by  *'* .       - 

The  Jiuticcfl  Oi 
the  appellants  or  their  solicitors  to  the  respondents  or       Montgo- 

their  solicitors,  eight  clear  days  before  the  sessions,  if 
the  cause  of  appeal  shall  have  arisen,  or  happened  time 
enough  to  admit  thereof,  unless  otherwise  directed  by 
statute.  Notice  of  prosecuting  adjourned  appeals  to  be 
given  in  like  manner  twenty-eight  clear  days  before  the 
sessions ;  and  unless  the  appellants  prosecute  the  said  ap- 
peal with  effect  at  the  said  then  next  sessions,  the  order 
of  removal  to  stand  confirmed." 

Bodkin  shewed  cause  (a).  —It  will  be  contended  on 
the  other  side,  that  the  practice  of  the  sessions,  requiring 
twenty-eight  days'  notice  before  the  trial  of  a  respited 
appeal,  is  unreasonable,  and  RexY.  The  Justices  of  Wilt- 
shire (ft)  and  Bex  v.  The  Justices  of  Norfolk  (c)  vrill  be 
relied  <m  to  shew  that  this  Court  will  interfere.     It  is 
true,  that,  in  the  former  case,  a  mandamus  was  granted ; 
but  the  propriety  of  the  phrase  ^'  visitatorial  jurisdic- 
tion," there  used  byLord  EUenborough^  C.  J.,  in  his  judg- 
ment, over  the  discretionary  powers  of  quarter  sessions, 
has  been  since  questioned  in  Bex  v.  The  Justices  of  Monr 
mouihshire  {d),  where  Patteson^  J.,  says,  "  How  far  there 
Wonld  be  a  similar  decision  now  may  be  doubtful;"  and, 
in  allusion  to  the  practice  of  sessions  there  questioned, 
**  There  is  nothing  illegal  in  it.  There  is  nothing  so  absurd 
in  it  as  to  require  us  to  lay  it  down  that  it  is  not  good." 
In  Bex  V.  The  Justices  of  Norfolk  the  question  was  not 
as  to  the  reasonableness  of  a  notice  of  appeal,  but  whe- 
ther the  sessions  had  a  right  to  require  appellants  to 
give  notice  of  an  appeal  being  entered  and  respited;  and 
it  was  held  that  they  had  no  such  right     The  question, 

(a)  May  2dth,  before  Wight-         (c)  5  B.  &  Ad.  990. 
man,  J.  {d)  3  Dow).  306. 

{b)   10£a8t,404. 
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1845.         therefore,  here  is,  whether  the  practice  of  the  sessioiis 
The  Queen     "^  ^^^^  ^^^^  ^^  ^  absurd  afi  to  call  for  the  interference 
Th  T  "^  •       f  ®^*^^®  Court,  or  altogether  illegal.    It  is  dear,  from  the 
MoNTGo-      dates,  that  the  appellants  allowed  six  months  to  elapse, 
after  the  execution  of  the  order,  before  they  gave  any 
notice  of  their  intention  to  contest  the  settlement;  and 
during  that  time  witnesses  may  have  died,  on  whose  evi- 
dence the  removal  was  made.     It  was  to  obviate  such 
difficulties  that  the  rule  in  question  was  framed. 

Townsend  and  Pashleyy  contra. — The  condition  im- 
posed by  the  sessions  to  the  trial  of  this  appeal  was 
altogether  illegal,  and  comes  within  the  decision  of  Rex 
V.  The  Justices  of  Norfolk  (a).  The  9  Geo.  1,  c  7,  s.  8, 
requires,  that  "  reasonable  notice  "  shall  be  given  before 
an  appeal  can  be  tried.  The  reasonableness  of  time  is  a 
question  for  this  Court ;  "  It  ought  to  be  adjudged  by 
the  justices  before  whom  the  cause  dependeth :"  Co. 
Litt.  56.  b.  [Wightmariy  J. — Then  it  is  a  question  for 
the  discretion  of  the  sessions,  which  we  do  not  review.] 
This  Court  has  reviewed  such  discretion  in  Rudyards 
case  (b),  Regina  v.  Dunn  (c),  and  Regina  v.  The  Justices 
of  Merionethshire  (d)y  Rex  v.  Jlie  Justices  ofLancaskire(e) 
and  Rex  v.  T%e  Justices  of  the  West  Riding  (/).  In  Rex 
V.  The  Justices  of  Staffordshire  (y).  Lord  Denman^  C.  J., 
says,  that  ^^  the  sessions  have  no  right  to  introduce  a 
new  condition  of  appeal  which  is  not  in  the  act  of  Par- 
liament." The  time  in  practice  usually  varies,  according 
to  the  rules  of  different  sessions,  &om  six  to  fourteen 
days.  By  the  4  &  5  Will.  4,  c  76,  s.  81,  appellants  are 
bound  to  send  their  grounds  of  appeal  only  fourteen 
days  before  trial ;  from  which  it  may  be  collected,  that 
the  Legislature  thought  that  period  of  time  sufficient  to 

(a)  5  B.  &  Ad.  990.  Dav.  &  M.  121. 
(6)  2  Vent.  22.  (e)  7  B.  &  C.  691. 

(c)  12  A.  &  E.  599.  (/)  4  B.  &  Ad.  685. 

\d)  Ante,  Vol.  1,  p.  277;  1        (^)  4  A.  &  E.  842. 
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give  respondents  ftill  opportunity  to  obtain  all  the  in-         i845. 
formation  they  were  likely  to  require,  and  which  is  the     The  Qubkn 
utmost  time  that  has  ever  been  held  reasonable.  ^' 

The  Justices  of 
Cur.  adv.  vult  Montoo. 


IfBRYSUIBB. 


WiGHTMAN,  J.,  now  delivered  judgment.     This  was 
a  mandamus  to  justices  to  enter  continuances  and  hear 
an  appeal  against  an  order  made  in  December,  1843, 
and  imder  which  the  pauper  was  removed  in  January, 
1844.     The  appeal  was  entered  and  respited  at  the 
April  sessions.      A  notice  of  appeal  and  grounds  of 
appeal  were  sent  fourteen  dear  days  before  the  appeal 
came  on  for  trial  at  the  July  sessions ;  but  the  practice 
of  the  sessions  requires  twenty-eight  days'  notice  in  all 
cases  of  adjourned  appeals,  and  because  that  practice  was 
not  complied  with,  the  sessions  refused  to  hear  the  appeal 
The  question  is,  whether  such  practice  is  so  unreason- 
able as  to  call  for  the  interference  of  this  Court     The 
cases  on  the  subject  which  seem  applicable  are.  Rex  v. 
The  Justices  of  Wiltshire  {a),  Rex  v.  The  Justices  of  Moti" 
mouthshire{b),  Rex  v.  The  Justices  of  Lancashire  (c),  and 
Rex  V.  The  Justices  of  the  West  Riding  of  Yorkshire  {d) ; 
and  the  result  of  them  seems  to  be,  that  the  quarter 
sessions  are  the  proper  judges  of  their  own  rules,  and 
that  this  Court  will  not  interfere,  unless  the  rules  of 
practice  of  particular  sessions  are  so  unreasonable  as  to 
be  illegal     In  this  case  the  rule  requiring  twenty-eight 
days'  notice,  though  unnecessary,  does  not  seem  to  me 
to  be  so  unreasonable  as  to  call  for  my  interference. 
This  rulQ,  therefore,  must  be  discharged. 

Bule  discharged. 

(a)  10  East,  404.  (e)  7  B.  &  C.  691. 

\b)  3  Dowl.  306.  (d)  5  B.  &  Ad.  667. 

END   OF   TRINITY   TERM. 
VOL.  II.  O  N.  S.  C. 


1845. 


NEW  SESSIONS  CASES, 


atouxt  of  ©ueeti'a  ISencfj. 


TRINITY  VACATION,  1845, 


June  13M.      The  Queen  v.  The  Guardians  of  the  Totnbs  Union. 

JW.  ANDAMUS  to  the  guardians  of  the  Totnes  Union 
in  the  county  of  Devon,  commanding  them  to  give  re- 
lief to  Elizabeth  Pering,  without  requiring  that  she 
should  reside  in  any  workhouse. 

The  writ  recited  that  the  Totnes  Union  was  a  union 
formed  imder  the  provisions  of  the  act  4  &  5  Will.  4, 

So^Swl^^f  ^  ^^*  ^^  *^*^  ^y  *  certain  order  under  the  hands  and 
being  heard  be-  seals  of  Thomas  Batson,  Clerk,  and  Henry  Cranmer 
fore  the  order     _,      .    -^,  ....         _ ^  •       •  #•    i  •  i 

Marsh  irnmips,  ii<sq.  two  justices  oi  the  peace  m  and 

for  the  county  of  Devon,  and  usually  acting  for  the  dis- 
trict wherein  the  said  union  was  situate,  made  and  bear- 
ing date  the  22nd  of  August,  1844,  it  was,  amongst 
other  things,  upon  due  proof  found  and  adjudged  that 
Elizabeth  Pering,  of  the  parish  of  Berry  Pomeroy,  in  the 
said  union  and  county,  an  adult  person,  was,  from  old 
age  and  infirmity  of  body,  wholly  unable  to  work,  and 
was  then  lawfully  entitled  to  relief  in  such  union,  and 
B^T^  direct'^*  desired  to  receive  the  same  out  of  a  workhouse ;  and  that 
the  said  T.  K.,  one  of  such  justices,  did  certify  in  such 
order,  of  hid  oWn  knowledge,  that  the  smd  E.  P.  was 
wholly  unable  to  work  as  aforesaid,  and  that  the  said 


Where  the  in- 
terests  of  an  j 
person  are  to 
be  affected  by 
an  order  of 
justices,  it  is 
essential  to  the 
Talidit  J  of  sach 
order  that  he 
should  have 


is  made ;  and 
the  same  rule 
applies,  al- 
though the  act 
of  parliament 
under  which 
the  order  is 
made  does  not 
require  any 
previous  sum- 
mons. 

Where  an 
order  of  jus- 
tices was  made 
under  the  4  & 


^ 


ing  the  guard- 
ians of  a  union 
to  administer 
relief  to  a  pau- 
per  unable  to 
work,  without 
requiring  her 

to  reside  in  the  wQrkhouse : — Heldf  a  good  return  to  a  mandamus,  that  neither  the  guard- 
ians nor  the  churchwardens  or  overseers  of  the  parish  from  which  it  was  alleged  that  the 
pauper  is  entitled  to  relief  had  been  summoned  to  attend,  or  were  present  at  the  hearing  of 
the  complaint  or  the  making  the  order. 
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Justices  did,  in  and  by  their  said  order,  in  pursuance  of 
the  provisions  of  the  said  act  of  Parliament,  duly  direct 
the  guardians  of  the  poor  of  the  said  union  to  give  re- 
lief to  the  said  E.  P.,  without  requiring  that  she  should 
reside  in  any  workhouse.  The  writ  then  stated  that  the 
order  was  duly  served  on  the  guardians  at  their  general 
weekly  meeting,  on  the  24th  of  August,  1844,  and  de- 
livered to  the  presiding  chairman,  but  that  the  said 
guardians  at  their  said  weekly  meeting  declined  to  order 
any  such  relief;  and  that  afterwards,  on  the  31st  of  the 
same  month,  the  said  E.  P.  applied  to  them  for  relief  under 
the  said  order,  and  requested  them  to  give  relief  to  her 
without  requiring  that  she  should  reside  in  any  work- 
house, but  that  the  said  guardians  wholly  refused  and 
still  refuse  to  comply  with  the  said  order. 

To  this  writ  the  guardians  returned  as  follows  :-^ 

"  We  the  guardians  of  the  poor  of  the  Totnes  Union, 
in  the  county  of  Devon,  in  the  writ  hereunto  annexed 
mentioned,  do  most  humbly  certify  and  return  to  our 
sovereign  lady  the  Queen,  &c.,  that  the  order  in  the  said 
writ  mentioned,  under  the  hands  of  T.  K.  &  H.  C.  M.  P. 
in  the  said  writ  mentioned,  was  and  is  in  the  words  and 
figures  following;  that  is  to  say,-^ 


Gnardians  of 
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Devon,  to  wit. — ^To  the  guardians  of  the  poor  of  the  Totnes  Union. 
l^ereas,  hy  an  act  &c.,  (4  &5  Will.  4,  c.  76),  intituled &c.,  it  is  amongst 
^ther  things  enacted,  "  that,  in  any  union  which  may  he  formed  under 
the  said  act,  it  shall  he  lawful  for  any  two  of  his  Majesty's  justices  of  the 
peace  usually  acting  for  the  district  wherein  such  union  may  he  situ- 
<ite,  at  thefar  just  and  proper  discretion,  to  direct,  hy  order  under 
their  hands  and  seals,  that  relief  shall  he  given  to  any  adult  person 
who  shall,  from  old  age  or  infirmity  of  hody,  he  wholly  unable  to 
work,  without  requiring  that  such  person  shall  reside  in  any  work- 
bouse  :  provided  always,  that  one  of  such  justices  shall  certify  in  such 
order,  and  of  his  own  knowledge,  that  such  person  is  wholly  unahle 
to  work  as  aforesaid  ;  and  provided  fiirther,  that  such  person  shall 
be  lawfully  entitled  to  relief  in  such  union,  and  shall  desire  to  receive 
the  same  out  of  a  workhouse."     And  whereas  £.  P.,  widow,  an 
adult  person,  of  the  parish  of  B.  P.,  in  the  said  county  of  Devon^ 
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Cometh  this  day  personally  before  us,  T.  K.  and  H.  C.  M.  P.,  whose 
hands  and  seals  are  hereunto  set,  two  of  her  Majesty *8  justices  of  the 
peace  acting  in  and  for  the  county  of  Devon,  and  usually  acting  at 
Paington,  within  the  district  of  the  Totnes  poor  law  union  in  the  said 
county,  and  complaineth  to  and  informeth  us,  the  said  justices,  that 
she  the  said  £.  P.  is  aged  seventy'seven  years  and  upwards,  and 
that  she  is  the  widow  of  Peter  Pering,  labourer,  deceased,  and,  from 
old  age  and  infirmity  of  body,  she  is  wholly  unable  to  work ;  that  hei 
place  of  residence  is  in  the  parish  of  B.  P.,  in  the  county  of  Devon, 
and  in  the  Totnes  poor  law  union,  and  she  is  lawfully  entitled  to 
relief  therefrom;  that  she  has  been  in  the  receipt  of  out-door  relief  ai 
a  pauper  of  the  said  parish  of  B.  P.  for  several  years  prior  and  up 
to  or  about  the  month  of  May  last,  when  the  said  relief,  amounting 
to  2i,  and  a  loaf  per  week,  was  discontinued,  as  she  was  informed 
and  believed ;  and  a  workhouse  order  was  thereupon  directed  by  the 
guardians'of  the  said  union  to  be  given  to  her^  and  the  said  ordei 
was  offered  to  her  by  a  relieving  officer  of  the  said  union,  and  she 
declined  to  avail  herself  of  the  said  workhouse  order,  from  a  dislike 
to  live  in  the  union  house ;  and  the  said  guardians  had  refused,  and 
still  do  refuse,  to  give,  grant,  or  order  her  relief  out  of  the  said  work- 
house, and  she  desired  to  receive  relief  out  of  the  said  house ;  thai 
she,  the  complainant,  had  been  for  many  weeks  past  supported  by 
the  charitable  contributions  of  the  inhabitants  in  the  neighbourhood 
in  which  she  was  living,  and  she  had  no  means  or  resources  what- 
ever of  herjown  to  support  herself,  and  therefore  the  said  complain- 
ant prayed  for  justice  in  the  premises,  and  that  an  order  maybe  made 
on  the  guardians  of  the  said  Totnes  poor  law  union  to  grant  hei 
relief  out  of  a  workhouse.  And  whereas  proof  hath  been  this  day 
taken  before  us,  upon  oath,  in  support  of  the  said  complaint,  and  it 
doth  appear  to  us  the  said  justices  that  the  said  £•  P.  is,  from  old 
age,  wholly  unable  to  work,  and  that  she  hath  desired  and  doth  de- 
sire to  receive  relief  out  of  a  workhouse,  and  that  the  said  £.  P.  ii 
lawfully  entitled  to  relief  in  such  union,  and  desires  to  receive  the 
same  out  of  a  workhouse ;  and  that  you  the  said  guardians  of  the 
said  Totnes  union  have  refiised  and  continue  to  refuse  to  give,  or- 
der, and  grant  unto  the  said  £.  P.  relief  out  of  a  workhouse ;  and 
whereas  proof  hath  also  been  made,  upon  oath,  this  day  before  usj 
that  the  said  £.  P.  is  lawfully  entitled  to  relief  in  the  said  union ; 
and  I  the  said  T.  K.,  justice  of  the  peace,  do  hereby  certify,  of  my 
own  knowledge,  that  the  said  £.  P.  is,  from  old  age,  wholly  unable 
to  work  :  We,  therefore,  the  said  justices,  whose  hands  and  seals  are 
hereunto  set,  in  pursuance  of  the  said  statute  in  that  case  made  and 
provided,  do  direct,  by  this  our  order,  you  the  said  guardians  of  the 
poor  of  the  said  Totnes  union j^forthwith  to  give  relief  to  the  said 
£.  P.,  without  requiring  that  the  said  £.  P.  shall  reside  in  any  work- 
house. 
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'    Given  under  our  hands  and  teals,  the  22nd  day  of  August,  in  the 

year  of  our  Lord,  1844. 

Thomas  Kitsom  (l.s.) 
H.  C.  Phillips  (l.s.) 

*'  And  we  the  said  guardians  do  fiirther  certify,  &c 
that  no  summons  or  warning  was  issued  by  the  said 
T.  BL  and  H.  C.  M.  P.,  or  either  of  them,  or  by  any 
other  justice  of  the  peace,  to  us  the  said  guardians,  or 
to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  B.  P.  in  the  said  writ  mentioned,  or  to  any  or 
either  of  them,  requiring  us  the  ssid  guardians,  or  the 
said  churchwarJens  and  overseers,  or  any  or  either  of 
them,  to  appear  before  the  said  T.  K.  and  H.  C.  M.  P., 
or  any  other  justices,  to  answer  the  complaint  of  the 
said  E.  P.  in  the  writ  and  order  mentioned,  or  to  attend 
the  hearing  of  the  complaint  in  the  order  mentioned ; 
and  that  the  hearing  of  the  compliunt  in  the  order  men- 
tioned was  had,  and  the  proof  and  evidence  in  the  order 
mentioned  were  taken,  and  the  order  was  made  by  the 
sud  T.  K.  and  H.  C.  M.  P.,  without  any  summons  first 
issued  by  them,  or  either  of  them,  or  by  any  other  jus- 
tice of  the  peace,  to  us  the  said  guardians,  or  to  the 
churchwardens  and  overseers  of  the  said  parish  of  B.  P., 
or  to  any  or  either  of  them,  touching  or  concerning  the 
said  complaint  of  the  said  E.  P. ;  and  that  neither  we 
the  said  guardians,  nor  the  said  churchwardens  or  over- 
seers, or  any  or  either  of  them,  were  ever  summoned  or 
required  by  any  justice  of  the  peace  to  attend  the  hear- 
ing of  the  said,  complaint,  or  to  answer  the  same ;  nor 
were  we  the  said  guardians,  or  the  said  churchwardens 
and  overseers,  or  any  or  either  of  them,  present  at  the 
making  of  the  said  order,  or  at  the  taking  of  the  evi- 
dence on  which  the  same  was  made,  nor  any  person  on 
their  or  oiu:  behalf.  And  we  the  said  guardians  further 
certify,  &c  that  the  said  parish  of  B.  P.  is  a  parish  duly 
maintaining  its  own  poor,  and  having  churchwardena 


1846. 


The  QvKBN 

V. 

Guardians  of 

TOTNBS 

Umiom. 


S6 


NEW  SESSIONS  CASES, 


1845. 


The  QuBKM 

V. 

•  Gnardians  of 

TOTNBS 

Union. 


and  overseers  of  the  poor,  and  that  for  the  present  ydar 
of  office,  and  at  the  time  of  the  making  of  the  said 
order,  Thomas  Tracey  and  Lawrence  Lezand  were  and 
still  are  the  churchwardens,  and  George  Ford,  John 
Turpin,  and  William  White  the  overseers  of  the  poor, 
respectively  and  duly  appointed,  and  acting  in  and  for 
the  sidd  parish  of  B.  P.  And  we  the  said  guardians  do 
further  certify,  &c  that  the  said  parish  of  B.  P.,  and  the 
several  other  parishes  forming  the  said  Totnes  Union, 
have  always  been  and  are  distinct  parishes  for  the  pur- 
poses of  settlement,  and  do  not,  nor  at  any  time  did 
raise  in  common  the  necessary  funds  for  the  relief  of  the 
poor  of  such  union,  and  that  each  of  the  said  parishes 
hath  always  been  and  is  separately  chargeable  with  and 
liable  to  defray  the  expense  of  its  own  poor,  whether 
rdieved  in  or  out  of  the  workhouse  of  the  said  union. 
And  we  the  said  guardians  do  further  certify,  &c.  that 
we  the  said  guardians,  both  before  and  since  the  making 
of  the  said  order  by  the  said  T.  K.  and  H.  C.  M.  P.,  did 
offer  relief  to  the  said  E.  P.  in  the  workhouse  of  the  said 
Totnes  Union,  but  such  relief  was  refused  by  her.  The 
answer  "  &c. 

To  this  return  there  was  a  demurrer  by  Elizabeth 
Pering,  and  joinder  in  demurrer. 


W.  H.  Watson  (with  whom  was  Greenwood),  in  sup- 
port of  the  demurrer.  The  order  of  justices  is  made 
under  the  27th  (a)  section  of  the  Poor  Law  Amendment 


(a)  Tlie  4&  5  Will.  4,  c.  76, 
s.  27,  enacts,  **  that,  in  any  union 
which  may  be  formed  wider  this 
act,  it  shall  be  lawful  for  any  two 
of  his  Majesty's  justices  of  the 
peace  usually  acting  for  the  dis- 
trict wherein  such  union  may  be 
situate,  at  their  just  and  proper 
discretion,  to  direct,  by  order  un- 


der their  hands  and  seals,  that 
relief  shall  be  given  to  any  adult 
person  who  shall,  from  age  or  in- 
firmity of  body,  be  wholly  unable 
to  work,  without  requiring  that 
such  person  shall  reside  in  any 
workhouse:  provided  always,  Chat 
jone  of  such  justices  shall  certify 
in  such  order  of  his  own  know- 
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Aety  iriiidi  nowhere  requires  that  a  summons  should 
issue  either  to  the  guardians  or  the  overseers  previous  to 
the  making  the  order.  As  a  general  rule,  where  pro- 
ceedings take  place  under  any  statute,  whereby  a  penalty 
is  inflicted,  or  a  burden  cast  upon  any  party,  a  summons 
or  notice  is  requisite,  although  the  terms  of  the  act  may 
not  require  it  This  case  does  not  come  within  lliat 
rule.  The  application  to  the  justices,  under  the  27th 
section,  is  an  ex  parte  proceeding,  as  an  application  for 
an  order  of  removal,  because  the  settlement  of  the  pauper 
Ib  not  called  in  question,  and  no  removal  can  take  place 
till  notice  has  been  ^ven.  One  of  the  justices  who 
makes  the  order  is  required  to  state,  of  his  own  know- 
ledge, that  the  person  requiring  relief  is  unable  to  work, 
and  is  a  proper  person  to  receive  relief  out  of  the  work- 
house. This  provision  of  the  Legislature  seems  to  pre- 
clude the  necessity  of  issuing  a  summons  and  hearing 
evidence.  The  103rd  section  gives  a  right  of  appeal 
against  orders  made  by  justices  (a). 


1845. 
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M.  Smithy  contr&. — The  effect  of  this  order  of  jus- 
tices would  be  to  throw  a  burden  on  the  particular 
parish,  and  consequently  on  the  imion;   therefore,  on 
j^neral  principles  of  law,  either  the  guardians  or  the 
overseers  should  have  had  an  opportunity  of  shewing 
eanse  against  the  rule.     If  the  order  is  good  on  the  face 
x>f  it,  this  Court  will  enforce  obedience  by  mandamus, 
^though  no  person  has  been  heard  to  resist  the  order. 


ledge,  that  such  person  is  wholly 
finable  to  work  as  aforesaid ;  and 
provided  further,  that  such  per- 
son shall  he  lawfully  entitled  to 
relief  in  such  union,  and  shall 
desire  to  receive  the  same  out  of 
a  workhouse." 

(a)  Another  question  discussed 
in  the  argument  was,  whether  the 


order  was  properly  made  on  the 
guardians  of  the  union,  or  whe- 
ther it  should  not  have  heen  made 
on  the  churchwardens  and  over- 
seers of  the  pariah  to  which  the 
pauper  was  said  to  belong;  but 
on  this  point  no  judgment  was 
given. 
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[Coleridge,  J. — The  order  seems  to  amoant»  pro  tantc 
to  an  adjudication  of  the  pauper's  settlement^  and  thu 
she  is  unable  to  work.]  In  Painter  v.  The  Lwerpot 
Gas  Company  (a),  it  was  held,  that  a  warrant  of  distree 
issued  by  a  justice,  without  previously  summoning  an< 
hearing  the  party  distrained  upon,  was  illegal,  althoug! 
a  sununons  and  hearing  were  not,  in  terms,  required  b; 
the  act 


Lord  Demman,  C.  J. — I  think  the  objection  tha 
there  has  been  no  summons  ought  to  prevaiL  Tb 
object  and  nature  of  the  order  is,  to  affect  in  some  ws; 
the  interests  of  the  parties  on  whom  it  is  made,  and  h 
a  matter  of  which  they  have  knowledge.  It  is  true,  on 
of  the  magistrates  is  called  upon  to  certify  of  his  ovn 
knowledge  that  the  poor  person  is  imable  to  work ;  bu 
that  is  scarcely  sufficient,  because  other  persons  wel 
acquidnted  with  the  pauper  might  have  satisfied  th 
magistrate  that  she  was  an  impostor.  This  prinoipl 
has  been  adopted  in  the  case  of  other  acts  of  Pailia 
ment;  it  is  supported  by  justice,  and  I  think  ought  ti 
be  enforced,  even  when  the  particular  statute  on  whid 
the  order  is  founded  does  not  require  it,  that,  when  \ 
parish  may  be  in  any  way  affected  by  an  order  o 
magistrates,  an  opportunity  should  be  afforded  of  shew 
ing  cause  why  that  jurisdiction  should  not  be  exercised 
A  sununons  therefore  was  necessary  in  this  case,  ani 
this  return  must,  on  that  ground,  be  held  good. 

Patteson,  J. — I  think  it  most  important  that  th< 
principle  laid  down  by  my  Lord  should  be  adhered  to 
I  have  looked  to  see  how  the  law  stood  before  the  lati 
act,  and  I  find  the  statute,  9  Geo.  1,  c  7,  directs,  "  tha 
no  justice  shall  order  relief  to  any  poor  person,  unti 


(a)  3  A.  &  £.  433. 
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oadi  be  made  before  him  of  some  matter  which  he  shall        i846. 
judge  to  be  a  reasonable  cause,  &c.,  and  imtil  such  jus-    i^e  Quken 
tioe  hath  summoned  two  of  the  overseers  of  the  poor  to    ^     f; 

^  Gnardians  of 

ahew  cause  why  such  relief  should  not  be  given."    If      Totnbs 
that  course  was  required  by  law  before  the  late  act» 
these  extraordinary  powers  given  by  it  should  not  have 
been  exercised  by  the  justices  without  calling  the  par- 
ties before  them. 

Williams,  J. — The  general  principle  seems  to  be 
admitted,  that,  where  a  penalty  is  to  be  inflicted  or  a 
burden  thrown  on  any  party,  a  summons  in  such  case  is 
necessary.  I  do  not  see  any  reason  why  that  principle 
should  not  apply  here,  as  the  smallness  of  the  amount 
cannot  make  any  difference. 

Coleridge,  J. — It  is  most  important  in  this  case  to 
lay  down  the  general  principle,  which  I  take  to  be,  • 

that,  whenever  the  interests  of  any  person  or  body  of 
persons  are  likely  to  be  affected  by  an  act  of  magistrates, 
they  ought  to  have  an  opportunity  of  being  heard 
against  such  act     The  order  was  compoimded  of  two 
important  matters:  1st,  the  settlement  of  the  pauper; 
iirhieh  we  cannot  help  seeing  was  to  a  certain  extent 
involved ;  2ndly,  the  inability  of  the  pauper  to  work. 
Xhe  justices  were  to  be  satisfied  by  evidence  on  both 
t^bese  points,  and  the  parties  interested  should  have  been 
admitted  to  dispute  them.     The  personal  knowledge  of 
t;lie  magistrate  must  be  open  to  such  light  as  fresh  evi- 
dence might  throw  on  the  matter.     I  think,  therefore, 
^^e  order  bad  for  want  of  a  summons,  and  that  the 
x^tum  is  good. 

Judgment  for  the  defendants. 
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July  7th.  Stamp  t;.  Sweetland  and  Curtis,  Eequires. 

The  Gene-  xRESPASS    and  filse  imprisonment.  —  Flea,   not 

Act,  s'gto.^.    S^^Jy  ^y  statute.      At  the  trial  before  Coleridffe,  J., 

c.  126, «.  147,  a^  ^Q  Summer  Assizes  for  the  county  of  Devon,  1843, 
enacts,  that,  -^  '  ' 

*;  if  any  ac-  the  following  appeared  to  be  the  facts  of  the  case : — 
commenced  On  the  10th  October,  1842,  the  plaintiff,  who  was  a 

p««on  fo/any  collector  of  turnpike  tolls,  was  convicted  by  the  defend- 

thing  done  in  ^nts,  two  lusticcs  of  the  peace  for  the  county  of  Devon,  of 

pnreuanceof  .  ,  .  .  «     i^, 

thif  act,  &c.,      an  offence  against  the  provisions  of  4  Geo.  4,  c  95,  s.  30, 

tcr  or  thing    "  which  enacts,  that, "  if  any  collector  oftolls shall 

8h2i^i^*POTr^to  ^®™*ii^  ^^^  t*^^  a  greater  or  less  toll  fix)m  any  person 
have  been  done  than  he  shall  be  authorised  to  do  by  virtue  of  the  powers 

under  the  an-  _  ^,  _  _  i./*i 

thority  and  in  of  any  act,   or  01  the   orders  and  resolutions  of  the 

tiSTact^&c.,  trustees  or  commissioners  made  in  pursuance  thereof, 

fi'Vf'^^^  every  such  toll  collector  shall  forfeit  and  pay 

fendants."  any  sum  not  exceeding  £5  for  every  such  offence.**    A 

Sect.  148 

enacts  **  that  the  forms  of  proceedings  in  the  schedole  may  be  used  on  all  occasions  with 
such  additions  and  variations  as  may  be  necessary,  &c.,  and  that  no  objection  shall  be  made 
for  want  of  form  in  any  such  proceedings.''  And  the  schedule  93  gives  a  form  of  in- 
formation and  conviction  against  collectors  for  extortion.  The  4  Geo.  4,  c.  95,  (being  an 
act  to  explain  and  amend  dhe  former),  enacts,  (s.  30),'  "  that,  if  any  collector  of  toUs  shall 
demand  and  take  a  greater  or  less  toll  from  any  person  than  he  shall  be  authorised  to  do  by 
virtue  of  the  powers  of  any  act,  or  of  the  orders  and  resolutions  of  the  trostees  or  oommia- 
sioners  made  in  pursuance  thereof  &c.,  he  shall  forfeit  £b,** 

J.  S.  was  convicted  by  two  justices,  under  this  statute,  for  taking  less  than  the  toll  pre- 
scribed by  an  order  of  trustees  under  a  local  act.  The  warrant  of  commitment  stated  that 
he  did  *'  si^fer  and  permit  J.  L.  /o  /)<»«  through  a  certain  turnpike  gate  with  a  cart  drawn  by 
one  horse  on  payment  of  the  sum  of  id.  as  toll  for  the  said  cart,  &c.,  the  legal  toll  due  and 
payable  in  respect  of  the  said  cart,  &c.  being  6<i.,  contrary  to  the  statute.  The  conviction 
stated  that  he  did  '*  demand  and  take  from  one  J.  L.,  at  the  said  gate,  a  certain  toll,  to  wit, 
4  J.,  as  and  for  a  toll  then  and  there  payable  by  the  said  J.  L.  at  such  gate  for  a  certain  horse 
drawing  a  certain  cart,  &c.,  and  for  which  &c,  a  certain  toll,  to  wit,  6<f.,  was  then  and  diere 
payable  by  the  said  J.  L. ;  the  said  toll  or  sum  of  4d.  so  demanded  and  taken  by  him  being 
a  less  toll  than  he  was  authorised  to  take  for  the  cause  aforesaid  by  virtue  of  the  powers  w 
any  act,  or  of  the  orders  or  resolutions  of  the  trustees  or  commissioners  of  the  said  tarn- 
pike  road  made  in  pursuance  thereof,  contrary  to  the  statute  4  Geo.  4,  c.  95  :'' — 

Held,  That  the  words  of  the  conviction,  following  those  of  the  statute,  sufficiently  de- 
scribed the  offence,  and  that,  assuming  the  commitment  to  be  defective,  it  was  cured  by 
the  good  conviction. 

That  it  was  not  necessary  in  such  proceedings  to  use  the  actual  words  of  the 
statute,  provided  those  used  were  equivalent;  and  that  the  words  in  the  commitment 
were  equivalent ; 

That  it  was  not  necessary  to  refer  to  any  act  or  resolution  of  trustees  fixing  the 
minimum  toll ;  but  was  sufficient  to  state  the  sum  legally  payable,  and  to  negative 
generally  that  any  less  sum  had  been  sanctioned  by  any  act  or  resolution. 

And  that  it  is  a  matter  of  defence  to  produce  the  act  or  resolutions,  if  any,  sanc- 
tioning the  less  sum. 
QiMere,  whether  the  justices  in  such  a  case  are  protected  by  the  3  Geo.  4,  c.  126,  s.  147, 
as  for  "  a  matter  or  thing  done  under  the  authority  and  in  execution  of  that  act." 
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penalty  of  £6  was  imposed  on  him^  which  was  not  jNud^         1845. 

and  thereupon  a  warrant  of  distress  was  issued^  to  which        stamf 

the  constable  returned  nulla  bona.     The  defendants,  on 

the  11th  January,  1843,  issued  the  following  warrant 

rfoommitment,  under  which  the  plaintiff  was  imprisoned 

fix  ox  weeks  in  the  common  gaol  for  the  county: — 

County  of  DevoD,  to  wit. — ^To  the  constable  of  Chudleigh,  in  the 
aid  comity,  and  to  the  keeper  of  the  common  gaol  at  Exeter,  in  the 
Hdaooanty. 

Whereas  Joseph  Stamp,  of  the  parish  of  Chudleigh  aforesaid,  was, 
OQ  the  10th  day  of  October,  1842,  convicted  before  us,  John  Sweetland 
nd  George  Savage  Curtis,  Esqrs.,  two  of  her  Majesty's  justices  of  the 
pcioe  in  mid  for  the  said  county,  upon  the  oath  of  John  Lee  and 
James  Palmer,  two  credible  witnesses,  for  that  he,  the  said  Joseph 
Stiinpy  being  collector  of  the  tolls  at  the  turnpike  gate  called  Beg- 
gir'i  Bosh,  in  the  said  parish  of  Chudleigh^  did,  on  the  18th  day  of 
Jofy,  1842,  suffer  and  permit  Owen  Canley,  John  Lee,  and  James 
Fdmer,'^fo  past  through  the  said  tumpike^aie  with  a  cart  drawn  by 
Me  Aorvf,  on  payment  of  the  sum  of  4^.,  as  toll  for  the  said  cart 
inupn  by  one  horsey  the  legal  toll  due  and  payable  in  respect  of  the 
•sW  c€rt  drawn  by  one  horse  being  the  sum  of  6rf.,  contrary  to  the 
f^stule  in  that  case  made  and  provided.  By  reason  whereof  the  said 
Joseph  Stamp  hath  forfeited  the  sum  of  £5.  And  whereas,  on  the 
2Dd  day  of  January,  a.  d.  1843,  we  did  issue  our  warrant  to  the 
«oi»table  of  Chudleigh  to  levy  the  said  sum  of  £5,  by  distress  and 
lale  of  the  goods  and  chattels  of  him  the  said  Joseph  Stamp,  and  to 
toibme  the  same  according  to  the  directions  of  the  said'  statute. 
And  whereas  it  duly  appears  to  us,  upon  the  oath  of  John  Truman, 
^  constable  aforesaid,  that  be  hath  used  his  best  endeavours  to  levy 
^e  laid  sum  on  the  goods  and  chattels  of  the  said  Joseph  Stamp  as 
"^i^Kiaid,  but  that  no  sufficient  distress  can  be  bad  whereon  to  levy 
^  tame.  These  are  therefore  to  command  you,  the  said  John 
Tnnnan,  constable  of  Chudleigh  as  aforesaid,  to  apprehend  the  said 
Joiepb  Stamp,  and  him  safely  to  convey  to  the  common  gaol  at  £xe- 
^>  in  the  said  county,  and  there  deliver  him  to  the  keeper  thereof, 
^^P^vt  with  this  precept ;  and  we  do  also  command  you,  the  said 
**«per,  to  receive  and  keep  in  your  custody  the  said  Joseph  Stamp, 
^  the  space  of  six  weeks,  unless  the  said  sum  shall  be  sooner  paid, 
Pennant  to  the  said  conviction  and  warrant;  and,  for  so  doing,  this 
•nail  be  your  sufficient  warrant. 

Given  under  our  hands  and  seals  the  11th  day  of  January,  a.  d. 
1843. 

John  Sweetland  (us.) 
G.  S.  Curtis  (l.s.) 
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.  At  the  trials  the  defendants  relied  on  the  proviaons 
of  3  Geo.  4^  c.  126^  8. 147  (a).  Evidence  was  also  given 
of  an  order  of  trustees,  fixing  the  amount  of  toll  to  be 
taken  for  a  carriage  upon  two  wheels  drawn  by  one 
horse  at  6d,  The  clerk  to  the  defendants  was  called 
to  prove,  that,  upon  the  hearing  of  the  case  before  them, 
and  before  the  decision,  the  defendants  had  referred  to 
the  4  Gea  4,  c.  95.  The  following  conviction  was  also 
produced  in  evidence  by  the  defendants: — 


S 


County  of  Devon,  to  vfii. — Be  it  remembered,  that,  on  tbe  loth 
day  of  October,  in  the  sixth  year  of  the  reign  of  our  sovereign  lady 
Queen  Victoria,  and  in  the  year  of  our  Lord,  1S42,  Joseph  Stamp,  of 
tlie  parish  of  Chudleigh,  in  the  county  of  Devon,  collector  of  the 
tolls  at  a  certain  turnpike-gate,  called  the  Beggar's  Bush  Gate,  situate 
in  the  parish  of  Chudleigh  aforesaid,  is  convicted  before  us,  John 
Sweetland  and  George  Savage  Curtis,  Esqrs.,  two  of  her  Majesty's 
justices  of  the  peace  for  the  said  county  of  Devon;  fur  that  he  the 
said  Joseph  Stamp,  on  the  18th  day  of  July,  a.  d.  1842,  at  the 
parish  of  Chudleigh,  in  the  said  county  of  Devon,  being  then  and 


(a)  Which  enacts,  "  that,  if 
any  action  or  suit  shall  be  com- 
menced against  any  person  or 
persons  for  anything  done  in  pur- 
suance of  this  act,  then  and  in 
every  such  case  such  action  or 
suit  shall  be  commenced  or  pro* 
secuted  within  three  months  after 
the  fact  committed,  and  not  after- 
wards ;  and  the  same  andevery 
such  action  or  suit  shall  be 
brought  in  the  county  or  place 
where  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere; 
and  the  defendant  or  defendants 
in  every  such  action  or  suit  shall 
and  may  plead  the  general  issue, 
and,  at  the  trial  thereof,  give  this 
act,  and  the  special  matter  in  evi- 
dence :  and  if  the  matter  or  thing 
complained  of  shall  appear  to 


have  been  done  under  the  author* 
ity  and  in  execution  of  this  aet^ 
or  if  any  such  action  or  suit  shall 
be  brought  after  the  time  limited 
for  bringing  the  same,  or  be 
brought  and  laid  in  any  other 
county  or  place  than  as  afore- 
mentioned, then  the  jury  shall 
find  for  the  defendant  or  defend- 
ants ;  and  if  the  plaintiff  shall  be- 
come nonsuit,  or  discontinue  his 
or  her  action  after  the  defendant 
shall  have  appeared,  or  have  a 
verdict  against  him  or  her,  or  if, 
upon  demurrer,  judgment  shall 
be  given  against  the  plaintiff,  the 
defendant  shall  and  may  recover 
treble  costs,  and  have  the  like 
remedy  for  recovery  thereof  as 
any  defendant  or  defendants  hath 
or  have  in  any  cases  by  law." 
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^me  collector  of  tolls  at  a  certain  UAlgate  there,  called  tbe  Beggar's 
Bash  Gate,  upon  a  certain  turnpike  road  there  situate,  leading  from 
Beggar's  Bush-on-Halden,  in  the  county  of  Devon,  to  Chudleigh,  in 
the  parish  of  Chudleigh,  in  the  same  county,  did  demand  and  take 
ftom  one  John  Lee,  at  the  said  gate,  a  certain  toll  {to  wit),  the  toll  or 
smaof  4if^  as  and  for  a  toll  then  and  there  payable,  by  the  said  John 
Lee  tt  such  gate,  for  a  certain  horse  then  and  there  drawing  a  cer- 
tsb  cart  upon  two  wheels  only,  and  which  said  cart  was  then  and 
there  drawn  by  such  one  horse  only,  and  driven  by  him  the  said  John 
Lee,  (one  Owen  Conley,  and  one  James  Palmer,  being  then  and 
tliere  in  the  said  cart  with  the  said  John  Lee),  in,  along,  and  over 
tlie  laid  turnpike  road,  and  fur  which  said  horse  drawing  such  cart  a 
certain  toll,  to  wit,  the  sum  of  6d,  was  then  and  there  payable  by 
tlie  said  John  Lee ;  the  said  toll  or  sum  of  4</.,  so  demanded  and 
taken  by  the  said  Joseph  Stamp  as  aforesaid,  then  and  there  being  a 
ku  toll  than  the  said  Joseph  Stamp  was  then  and  there  authorised  to 
tsiefor  the  cause  aforesaid^  by  virtue  of  the  powers  of  any  act,  or  of 
the  orders  and  resolutions  of  the  trustees  or  commissioners  of  the  said 
ttn^ke  road  made  in  pursuance  thereof,  contrary  to  the  form  of  the 
t^tttUe  made  in  the  4th  Geo.  4,  intituled  *^  An  act  to  explain  and 
tmend  an  Act  passed  in  the  3rd  Geo.  4.  to  amend  the  general  Laws 
now  in  being  for  regulating  Turnpike  Roads  in  that  Part  o^  Great 
Britain  called  England."  And  we  do  hereby  declare  and  adjudge 
that  the  said  Joseph  Stamp  hath  forfeited,  for  the  said  offence,  the 
torn  of  £5. 

Given  under  our  hands  and  seals  the  day  and  year  first  above 
written. 

John  Sweetland  (l.s.) 
G.  S.  Curtis  (l.s.) 


1845. 


On  the  part  of  the  pliuntiffs,  the  following  objections 
were  taken  at  the  trial : — 

1.  That  the  commitment  was  bad  for  not  following 
the  language  of  the  statute,  the  words  "  suffer  and  per- 
niit  to  pass  on  payment  of  not  being  equivalent  to 
^did  demand  and  take  "  a  less  toll. 

2.  That  it  states  the  offence  to  be  against  the  statute^ 
not  naming  the  statute. 

3.  That  it  did  not  relate  to  the  same  offence  as  the 
conviction. 

4.  That  the  conviction  was  bad  for  not  setting  out 
tte  order  of  trustees. 
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1845.  5.  That  the  offence  is  stated  to  be  against  the  General 

Turnpike  Act,  not  against  the  local  act 

The  learned  Judge  overruled  the  objections  on  the 
ground,  that,  being  only  of  form,  they  were  cured  by 
the  3  Geo.  4,  a  126,  s.  147  (a);  that  it  was  not  neoeseary 
in  such  proceedings  to  use  the  words  of  the  statute,  if 
they  were  good  in  substance,  and  that  the  offence  was 
against  the  General  Turnpike  Act:  and  he  directed  the 
jury  that  the  conviction  and  commitment,  being  good, 
left  one  point  only  for  their  consideration,  whether  the 
magistrates  did  not  intend  to  ezercise  the  powers  of  the 
act,  and  were  not  fully  justified,  and  theref<»e  under  tiie 
protection  of  the  147th  section.  That  the  fair  meaning 
of  the  words  of  that  section  is — if  it  appear  on  a  &ir 
consideration  of  the  circumstances  that  a  person  has 
fairly  and  reasonably  believed  that  he  was  actiiig  in 
pursuance  of  the  act,  then  he  is  protected  by  the  clause. 
Did  the  justices  bon&  fide  think  themselves  acting  in 
execution  and  under  the  authority  of  the  act? 

The  jury  returned  a  verdict  for  the  defendants.  In 
Michaelmas  Term,  Rogers  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

.Cockburriy  Bevariy  and  M.  Smith  shewed  cause  (&)• — 
1.  Though  it  may  be  sufiicient  in  a  conumtmeot  to  de- 
scribe an  offence  in  the  words  of  the  statute^  it  is  not 
imperative  to  do  sa     It  is  suffici^DLt  if  it  sabatasitially 

(a)  3  Geo.  4,  c.  126,  s.  148:  and  that  no  objection  shall  he 

'^  And  he  it  further  enacted,  that  made  or  advantage  taken  (orwanl 

the  forms  of  proceeding  relative  of  form  in  any  sueh  proeeedings 

to  the  several  matters  contained  hy  any  person  or  persons  whom- 

in  this  act,  which  are  set  forth  soever."     And  the  schedule  No. 

and   expressed   in   the  schedule  93  gives  a  form  of  infonnatioD 

hereunto  annexed » may  be  used  and  conviction  against  toD-keep- 

on  all  occasions,  with  such  addi-  ers  for  extortion, 

tions  and  variations  only  as  may  (6)  May  I  Oth,  1844, before  Lord 

Be  necessary  to  adapt  them  to  the  Detiman,  C.  J.,    WliUam»,  and 

particular  exigencies  of  the  case,  Coleridge^  Js. 
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specifies  the  offence.     It  is  rather  discretionary  than        1845. 

neceasary  to  set  it  forth  in  any  case :  Hawk.  P.  C.  c.  16^ 

8.  25,  and  c.  16^  s.  16 ;  Paley  on  ConTictions,  255,  n. 

— 2.  Bat  the  eommitment,  even  if  ii^ormal,  is  supported 

by  a  good  conviction^  Grey  v.  Cookson  [a)y  Rex  y.  Tay^ 

lor  {b)y  Paley  on  Convictions  255,  Bex  v.  Rogers  (c), 

DanuU  v.  PhiHppa  (d),  where  Parke,  B.,  says  the  object 

of  the  L^islature  must  have  been  *^  to  give  those  who 

we  to  act  upon,  or  be  affected  by,  the  warrant,  notice  that 

there  is  a  conviction,  and  put  them  upon  inquiry  after 

the  terms  of  it."  Here  the  conviction  is  good ;  it  sets  out 

all  the  material  facta  sufficient  to  shew  the  offence,  and  the 

jurisdiction  of  the  justices.     It  follows  the  form  in  the 

statute,  which  is  sufficient:  Chaney  v.  Payrie  {e).     The 

(^fence  is  against  one  statute  only — ^the  Greneral  Highway 

Ad,  4  Geo.  4,  a  95 ;  the  order  of  the  trustees  under  the 

loeal  act  merdy  specifies  the  tolL     The  cases  which 

will  be  cited  on  the  other  side  where  magistrates  have 

been  held  liable  for  such  inaccuracies  are  distinguishable. 

In  Rex  V.  Nkld{f),  the  offence  was  making  a  certain 

^igreement  against  the  39  &  40  Geo.  3.     And  it  was 

lield  that  the  conviction  ought  to  shew  that  the  terms  of 

"Ae  agreement  were  within  the  prohibitory  words  of  the 

^rtatute.     In  Ux  parte  Goff{g\  an  uncertainty  appeared 

^a  the  face  of  the  commitment.     In  Wickes  y.  CluUer^ 

'^mdt  (A),  nothing  i^^peared  on  the  warrant  of  com- 

^EDitment  to  give  the  justices  jurisdiction  under  the  5 

^jeo.  3,  c.  14.     In  Rogers  v.  Jones  (t),  the  commitment 

^iml  conviction  were  severally  against  offisnces  prohi- 

'"ftnted  by  diflferent  statutes.  TjiInreEImy  and  Sawyer  {k), 

"%he  original  warrant  was  withdrawn  and  another  sub- 

(a)  16  East,  13.  (/)  6  East,  417. 

(6)  7  D.  &  R.  G22.  (g)  3  M.  &  S.  203. 

(c)  1  D.  &  R.  156.  \h)  2  Bing.  483. 

\d)  1 C,  M.  &  R.  662.  (1)   3  B.  &  C.  409. 

(f)  1  Q.  B.  R.  712.  \k)  1  A.  &  £.  843. 
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1845.  stituted,  and  it  did  not  appear  by  whom.  In  Gr^fflih  v. 
Harries  (a),  the  conviction  was  made  and  the  penalty 
awarded  under  the  wrong  statute.  And  in  Neunnan  ▼. 
The  Earl  of  Hardwiche  {b\  the  form  in  the  statute  was 
not  followed  as  it  is  here.  At  all  events,  the  variance 
is  one  of  form^  not  of  substance,  and  is  cured  by  the 
148th  section.  As  to  the  objection  that  the  order  was 
not  set  out,  that  is  not  imperative :  it  was  matter  of 
evidence,  and  should  have  come  from  the  other  side,  if 
the  conviction  was  irregular. 

But,  in  any  case,  if  the  defendants' were  acting  bonft 
fide,  and  on  a  subject-matter  within  their  jurisdiction, 
they  are  protected  by  the  147th  section:  WeUer  v. 
Tohe  (c),  Beechey  v.  Sides  (rf),  Davis  v.  Capper  (^), 
Wiches  V.  Clutterbuck  (/),  Daniell  v.  Pkilipps{g\  Lard 
Oakley  v.  The  Kensington  Canal  Company  (A),  Norris  v. 
Smith  (t),  WeUs  v.  Ody{k),  BalUnger  v.  Ferris  (t)y  Ccam 
V.  CUpperUm{ni)y  Jones  v.  Gooday(n). 

Rogers  9ixA  J.  R.  Cornish^  contrsL — The  general  words 
of  the  147th  section  do  not  apply  to  justices.  The  efieot 
of  making  them  apply  to  justices  would  be  to  repeal  the 
24th  Geo.  2,  c  44,  s.  1.  They  have  a  statutory  pro- 
tection imder  that  act,  and  the  provisions  of  another  act 
would  not  apply  to  them,  unless  they  were  expressly 
named.  In  Rix  v.  Barton  ((?),  it  was  held,  that  the  pro- 
visions of  5  &  6  Will.  4,  c.  50,  s.  109,  did  not  affect  the 
privileges  of  justices,  although  they  were  expressly  named 
therein.  But  if  they  are  within  the  words,  the  clause 
was  intended  for  the  protection,  not  for  the  immunity,  of 

(o)  2  M.  &  W.  335.  {h)  5  B.  &  Ad.  138. 

(6)  8  A.  &  £.  124.  (i)  10  A.  &  £.  188. 

(c)  9  East,  364.  {k)  2  C,  M.  &  R.  128. 

{d)  9  B.  &  C.  806.  (/)  1  M.  &  W.  628. 

\e)  10  B.  &  C.  28.  (m)  10  A.  &  E.  582. 

If)  2  Bing.  483.  («)  9  M.  &  W.  736. 

Ig)  1  C,  M.  &  R.  662.  \o)  12  A.  &  E.  470. 
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defendants.  It  was  intended  to  facilitate  pleading ;  they  1845. 
were  to  plead  the  general  issue,  and  give  the  special 
natter  in  eyidence ;  i,  e.,  to'shew  that  the  conviction  was 
a  good  conviction,  to  prove  the  special  circumstances  of 
the  case ;  but  if  it  be  enough  to  shew  that  the  defend- 
antB  referred  to  an  act  of  Parliament^  then  it  is  impossi- 
Ue  that  a  plaintiff  can  succeed,  as  he  cannot  give  in  evi- 
dence any  of  the  facts  of  the  case,  and  yet  he  is  render- 
ed liable  to  treble  costs  if  he  fails.  The  cases  alluded 
to  on  the  other  side,  are  all  cases  in  which  the  words 
have  been  construed  with  reference  to  the  necessity  of 
giving  notice.  The  Courts  have  extended  the  operation 
of  the  words,  so  as  to  give  every  one  who  has  acted  bonft 
fide,  and  with  reasonable  groimd,  notice,  in  order  that 
he  may  tender  amends,  where  the  act  has  not  been 
stiictly  pursued ;  but  they  will  not  extend  the  opera- 
tbn,  where  a  party  puts  this  forward  as  a  defence: 
Reed  V.  Cowmeadow  (a),  Wedge  v.  Berkeley  (i),  Jones  v. 
GiKday  (c),  Norris  v.  Smith  (rf). 

The  conunitment  is  bad.  It  does  not  follow  the 
words  of  the  statute.  The  words  in  4  Geo.  4,  c  95, 
8. 30,  are  "  demand  and  take,"  &c ;  here  they  are, 
"  Buffer  and  permit  to  pass  upon  payment,"  &c. ;  the 
one  ig  an  act  of  commission,  the  other  of  omission ;  and 
the  legislature  intended  to  put  some  meaning  on  the 
word  "  demand."  Regina  v.  Chaney  (e)  shews,  that  it 
is  not  enough,  even  in  all  cases,  to  follow  the  words  of 
the  act  in  commitments. 

Then,  it  states  the  offence  as  "  against  the  statute," 
not  naming  any  statute.  Now,  it  is  not  against  the 
general  statute,  4  Geo.  4,  c.  95,  because  that  does  not 
fix  the  rate  of  tolls,  nor  is  it  against  the  local  statute^ 

(a)  6  A.  &  E.  661.  {d)  10  A.  &  E.  188. 

{h)  Id.  663.  (f)  6Dowl.281. 

(c)  9  M.  &  W.  736. 
yoh,  IT.  H  N.  8.  C. 
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1845.  1  &  2  Will  4y  c.  Ixii,  8.  11,  because  that  imposes  a 
maximum  merely, — any  sum  not  exceeding  S<L  is  a 
legal  toll  under  that  statute.  Then,  if  the  commitment 
be  bad,  it  cannot  be  supported  by  a  good  conviction. 
Rex  V.  Taylor  (a)  appears  to  be  overruled  now,  at  any 
rate,  its  authority  is  doubtful ;  Regina  v.  King  (b) :  see 
also  the  judgment  of  Taunton^  J.,  in  In  re  Ehny  §* 
Sawyer  (c),  Wickes  v.  Clutterhuck  (d).  Besides,  here  the 
conmiitment  and  conviction  do  not  agree, — ^the  offences 
are  not  identical. 

The  conviction  itself  is  also  insufficient  It  does  not 
set  out  the  order  of  the  trustees :  there  is  no  averment 
that  the  trustees  ever  made  any  order,  or  that  they 
fixed  on  any  toll.  The  act  1  &  2  Will.  4,  c.  62,  says, 
not  exceeding  8dL  An  order  should  have  been  shewn, 
by  which  6dl  was  rendered  legal  and  4d.  illegal  Rex 
v.  Nield{e)y  Newman  v.  The  Earl  of  Hardwiche{J). 
In  the  latter  case  the  justices  were  to  fix  the  hours  for 
closing  beer-houses ;  and  those  houses,  which  otherwise 
would  not  have  been  unlawful,  became  so  in  conse- 
quence of  their  orders.  So  here,  the  trustees  were  to 
fix  the  tolls,  and  a  toll,  legal  by  the  act  of  Parliament 
as  within  the  maximum,  became  illegal  by  their  order. 
It  is  also  uncertain :  the  conviction  should  not  merely 
follow  the  words  of  the  statute,  but  a  particular  act  pro- 
hibited must  be  shewn.  Rex  v.  James  {g\  Regina  v. 
Chaney  (A).  In  indictments  for  false  pretences,  or  for 
administering  illegal  oaths,  the  pretences  and  oaths  must 
be  set  out.     Regina  v.  Nott  (i). 

The  ofience  is  stated  to  have  been  committed  against 

(o)  7  D.  &  R.  G22.  {e)  6  East,  417. 

(6)  13  Law  J.,  N.  S.,  M.  C.         (/)  8  Ad.&  E.  124. 
43.  (g)  Cald.  A6B. 

(c)  1  Ad.  &  E.  843.  {h)  6  Dowl.  281. 

\d)  2  Bing.  483.  (i)  4  Q.  B.  R.  768. 
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the  general  statute,  4  Geo.  4,  a  95,  not  agidnst  the  1845. 
local  statute,  1  &  2  WilL  4,  c  62.  In  the  form  given 
in  the  schedule  to  the  3  Geo.  4,  c.  126,  (No.  19),  are 
these  words,  ^^Here  set  forth  the  title  of  the  act;"  that 
of  course  means,  the  act  imposing  the  toll,  not  the 
general  act. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  action  tried  before  my  Brother 
Coleridge  at  the  Devon  Summer  Assi2e8  for  1843.  The 
defendants  were  magistrates  of  that  county,  who  pleaded 
the  general  issue,  by  statute,  to  a  declaration  for  assault 
and  false  imprisonment.  The  cause  of  action  was  a 
commitment  on  a  conviction  for  an  alleged  offence 
against  the  Turnpike  Act,  4  G^o.  4,  c.  96,  s.  30.  The 
defendants  relied  first  on  the  conviction,  to  wUch,  as 
well  as  to  the  commitment,  objections  were  made ;  and, 
secondly,  on  the  147th  section  of  the  3  Geo.  4,  c.  126, 
which  is  incorporated  into  the  4  Geo.  4,  c  95.  The 
learned  Judge  overruled  the  objections  to  the  commit- 
ment and  conviction,  but  he  thought  the  defendants 
would  be  entitled  at  all  events  to  a  verdict,  by  virtue  of 
the  section  above  mentioned,  if  the  jury  thought  that 
they  acted  bon&  fide  in  the  belief  that  they  were  putting 
in  execution  the  first-mentioned  act  The  jury  found 
very  properly  that  they  were  so,  and  the  verdict  passed 
for  them.  A  new  trial  was  moved  for  on  objections  to 
both  rulings;  tiie  latter  was  principally  discussed  in 
argument,  and  we  were  willing  to  decide  the  case  on  that 
point  as  one  of  very  general  importance.  After  much 
consideration,  however,  and  long  delay,  we  have  found 
difficulty  in  agreeing  on  the  proper  conclusion  to  come 
to,  and  we  therefore  proceed  to  the  examination  of  the 
other  point. 

h2 
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1845.  "^he  conviction  passed  on  the  30th  section,  and  the 

offence  is  thus  described  therein,  ^^  shall  demand  and  take 
a  greater  or  less  toll  from  any  person  than  he  shall  be 
authorized  to  do  by  virtue  of  the  powers  of  that  act,  or 
of  the  orders  and  resolutions  of  the  trustees  or  commis- 
sioners made  in  pursuance  thereof."  By  the  37th  seo- 
lion  it  is  provided,  ^^  that  no  proceeding  taken  in  pur- 
suance of  the  act  shall  be  quashed  or  vacated  for  want  of 
form."  The  vrarrant  stated  the  offence  thus,  **  he  did 
suffer  and  permit  three  persons  named  to  pass  throu^ 
the  said  turnpike-gate  with  a  cart  drawn  by  one  horsey 
on  payment  of  the  sum  of  Ad.  as  the  toll  for  the  said 
cart  drawn  by  one  horse,  the  legal  toll  due  and  payable 
in  respect  of  the  said  cart  drawn  by  one  horse  being  the 
sum  of  6cL,  contrary  to  the  statute."  It  was  objected, 
that  this  disclosed  no  offence  against  the  statate;  for 
that,  ^^  to  suffer  and  permit "  one  to  pass  on  payment  of 
a  smaller  toll,  was  not  ^^  to  demand  and  take  ^  it.  It  may 
be  doubted,  perhaps,  whether  the  words  ^^  demand  and 
take**  are  to  be  referred  severally  to  the  two  cases  which 
follow,  of  greater  or  less  toll,  or  whether  they  do  not 
altogether  express  the  complete  act  of  asking  for  and  re- 
ceiving; but  in  either  way,  the  word  ^^  take  "  will  admit 
no  more  than  *^  receive,"  without  any  notion  of  force  or 
compulsion.  Nothing  bound  the  magistrates  to  use  the 
very  words  of  the  statute,  although  it  is  always  better  to 
do  so,  when  they  themselves  sufficiently  describe  the 
offence ;  and  giving  to  the  words  the  sense  of  simply 
receiving,  we  think  the  language  of  the  commitment 
quite  equivalent :  the  toUkeeper  who  suffers  a  traveller 
to  pass,  on  payment  of  a  smaller  toll  than  a  legal  one, 
does,  in  fact,  ask  for  and  receive  that  tolL  But  it  is, 
perhaps,  not  necessary  to  decide  this  point,  because  the 
defect  in  question,  assuming  it  to  be  one,  is  certwdy 
cured  by  the  conviction,  if  that  be  itself  sustainable ;  ibr 
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in  that  the  words  of  the  act  are  followed :  the  statement         i845. 
IB,  *^  that  he  did  demand  and  take"  &c. 

But  then  it  was  argued,  that  both  the  warrant  and 
oonviction  were  open  to  another  objection.  The  statute, 
it  has  been  seen,  prohibits  the  taking  a  greater  or  less 
toll  than  the  collector  shall  be  authorized  to  do  by 
virtue  of  the  powers  of  any  act,  or  the  order  and  reso- 
lution of  the  trustees  or  commissioners  made  in  pursu- 
ance thereof;  the  warrant  stating  the  toll  taken  was 
4dl,  adds,  '^the  legal  toll  due  and  payable  &c  being 
6^1:"  the  conviction  describes  it  thus;  "for  which  said 
horse  drawing  such  cart  a  certain  toll,  to  wit,  the  sum 
of  6i£,  was  then  and  there  payable  by  the  party,  the 
same  toll  or  sum  of  4(f.  so  demanded  and  taken  by  the 
said  J.  S.  then  and  there,  being  a  less  toll  than  he 
was  then  and  there  authorized  to  take  for  the  cause 
aforesaid,  by  virtue  of  the  powers  of  that  act,  or  the 
orders  and  resolutions  of  the  trustees  or  commissioners 
of*  the  said  turnpike  road,  made  in  pursuance  thereof 
Assuming  it  is  not  enough  in  the  warrant  to  state  that 
the  legal  toll  was  6d,,  here  agun  it  is  clear  that  the 
conviction,  if  itself  sufBcient,  will  cure  the  defect. 

The  objection  to  the  conviction  was  not  very  clearly 
put.  We  understood  it  to  be,  that  some  reference 
should  have  been  made  on  the  face  of  the  instrument  to 
the  local  act,  or  to  the  resolution  of  the  trustees  which 
fijKcd  the  minimum  toll,  so  that  it  would  have  appeared 
that  6dL  was  that  minimum,  below  which  the  plaintiff 
could  not  legally  demand  and  take.  Now,  it  is  to  be 
observed,  if  a  resolution  had  been  set  out  at  length, 
fixing,  the  toll  at  6dL,  still  the  nature  of  the  offence  de- 
scribed in  the  act  would  have  required  something  more 
in  extreme  strictness,  the  description,  being  by  negative, 
extended  to  any  act  or  any  order  or  resolution  of  the 
tmstees.     It  would,  in  extreme  strictness,  be  still  neces- 
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1845.  faity  to  negative  the  existence  of  any  such,  becausey 
however  strong  the  words  of  the  resolution  set  out, 
there  might  be  still  some  other  resolution  or  some  other 
statute  allowing  the  taking  of  a  less  sum  undeif  some 
supposeable  circumatances,  or  from  some  suppoeeable 
class^  to  which  the  traveller  in  question  might  belong. 
This  consideration  seems  to  shew  the  objection  itself  is 
not  well  founded,  and  that,  when  tiie  offence  by  the 
statute  is  taking  more  or  less  than  any  statute  au- 
thorises, or  any  resolution  of  the  trustees,  it«i8  suf- 
ficient to  state  the  sum  legally  payable,  and  to  n^ative 
generally  that  any  less  sum  tiian  that  has  been  sano- 
tioned  by  statute  or  resolution.  It  is  matter  of  defence 
to  produce  the  statute  or  resolution  that  does  sanction 
the  smaller  sum,  if  there  be  one  tiiat  could  be  produced. 
The  question  really  is,  whether  tiie  statute  uses  words 
which  sufficiently  describe  an  offence,  for  the  conviction 
has  used  them  and  something  more ;  and  we  think  that 
it  does. 

Upon  these  grounds,  we  are  of  opinion,  that  the 
learned  Judge  was  right  in  overruling  tiie  objection 
taken  to  the  conviction ;  and,  consequentiy,  tiie  rule  for 
a  new  trial  must  on  that  ground  be  discharged. 

Bule  discharged. 
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The  Queen  v.  Grbenaway  and  Another. 

The  Queen  v.  Carey.  vi2^ 

T  June  27th, 

IN  the  first  of  these  cases  Pashley  (  Canter  with  him)  (a)  An  attachment 

moved  for  a  rule  caUing  on  Mr.  M.  Greenaway,  one  of  ^^oTe^rt 
^e  overseers  of  the  poor  of  the  parish  of  St.  Giles,  wiipito;  oU 

p  JT  jr  pansn  for  ai«- 

vamberweli,  and  Mr.  C.  A.  Dodd,  solicitor  and  vestry  obedience  to  a 
derk  of  that  parish,  to  shew  cause  why  an  attachment  tec^  from  the 
AouH  not  issue  ag^st  them  for  disobedience  to  a  writ  ^^g^;^ 
of  subpoena  duces  tecum,  issued  out  of  the  Crown  OflSce,  ^  produce  the 

,  ,  rate -books  of 

by  which  they  were  commanded  to  produce  before  a  their  parish  at 
magistrate  of  the  Metropolitan  Police  District,  at  petty  Pf^  i^Ti^J"' 
teerions,  the  rate-books  of  their  parish  for  certain  years  jj^'^j'^'"'* 
herein  spedfied ;  it  having  become  necessary,  in  order 
to  remove  a  pauper  to  the  place  of  his  settlement,  de- 
rived fix)m  hb  father  by  his  renting  a  tenement  there 
snce  the  year  1834,  to  prove  that  the  father  was  assessed 
to  the  poor-rate,  and  paid  the  same  in  respect  of  such 
tenement  for  one  whole  year,  under  4  &  5  Will.  4,  c.  76, 
*•  W.    The  defendants  attended  before  the  magistrate 
»t  the  time  mentioned  in  the  subpoena,  but  refused  to 
produce  the  rate-books  on  three  grounds: — 1.  That  a 
Crown  OflSce  subpoena  could  not  be  issued  for  petty 
*®ion8,   2.  That  the  parish  officers  were  not  bound  to 
produce  the  books  in  evidence  against  their  own  parish. 
3«  That  they  were  parties,  and  not  bound  to  give  evi- 
dence against  themselves. 

The  practice  of  issuing  such  a  subpoena  is  clear: 
Comer's  Practice  of  the  Crown  Office,  p.  256.  In  Reffina 
V.  Lydeard  St  Lawrence  (4),  Lord  Denmauy  C.  J.,  says, 
"Justices  may  compel  the  attendance  of  witnesses  within 
thrir  jurisdiction,  and  if  a  diflSculty  arose  from  tlie  wit- 
fa)  June  11th,  before  Lord  Denman,  C.  J.,  Pattesort,  WiUiamSf 
tnd  Coleridge,  Js. 

(6)  11  A.  &  £.  616,  627. 
VOL.  II.  I  N.  S.  C. 
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1845.        nesses  being  out  of  the  jurisdiction,  the  Court  con 
The  QuBRN    s^PPty  ^^^  defect ;"  therefore,  as  the  production  of  t" 
^'  rate-books  in  this  case  was  necessary  to  prove  the  ratb 

and  payment  of  rates,  Rex  v.  CoppuU  (a),  the  oversee 
were  bound  to  produce  them  before  the  magistrate; 
would  have  been  for  him  to  say  afterwards  whether 
not  there  was  a  valid  objection  to  their  being  used.     '. 
the  case  of  title-deeds,  if  a  subpoena  duces  tecum 
served,  the  party  must  bring  his  deeds  into  court 
obedience  to  the  subpoena;  IHchering  v.  Noyes  (i) ;  if  I 
does  not,  an  attachment  will  lie  against  him;  Rex 
Ring  (c);  disobedience  to  a  Crown  Office  subpoena  beb 
a  manifest  contempt  of  the  authority  of  this  Cour 
Rex  V.  Brownell  (d),  Regina  v.  Orton  (e). 

IfJ  then,  the  overseers  were  bound  to  obey  the  sul 
poena,  Mr.  Dodd,  their  solicitor,  was  equally  so,  as  tli 
privilege  of  an  attorney  is  no  greater  than  that  of  hi 
clients :  Doe  d.  Courtail  v.  Tlwmas  (/).  The  clients  i 
this  case  cannot  be  considered  as  parties,  but  rather  f 
trustees  having  the  custody  of  the  documents,  and  then 
fore  may  be  compelled  to  produce  them  for  inspectioi 
Geery  v.  Hopkins  {g)y  as  in  the  case  of  parish  account 
Rex  V.  Great  Farrinff don  (h)i  or  an  indenture  of  apprer 
ticeship ;  Blakey  v.  Porter  [i).  This  is  not  like  th 
case  of  May  v.  Gwynne  (A),  where  the  production  ( 
documents  was  required  for  the  purpose  of  fumishin 
evidence  against  the  vestry  clerk,  who  had  the  custod 
of  them,  for  other  than  parochial  purposes,  but  is  a 
inquiry  affecting  the  rights  of  third  parties  only :  Sampso 
V.  Sweitenham  (I), 


(a)  2  East,  25.  ig)  2  Ld,  lUym.  851. 

(6)  1  B.  «c  C.  202.  (A)  9  B.  &  C.  541. 

(c)  8  T.  R.  685.  (i)  1  Taunt.  386. 

\d)  1  A.  &  E.  598.  {k)  4  B.  &  A.  301. 

(e)  Ante,  Vol.  1,  p.  567.  (0  5  Madd.  16. 
(/)  9  B.  &  C.  288,  293. 
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M.  Chambers  and  BomU  ghewed  cause  in  the  first  in-  1845. 
stance. — A  subpoena  out  of  the  Crown  OflSioe  cannot  be  xheQuBBN 
l^ally  used  by  petty  sessions  for  such  a  purpose  as  this ;  ^  «'• 
there  is  no  proceeding  at  the  tune  it  issues,  as  the  ma- 
gistrates do  not  constitute  a  court  at  the  tune.  The 
main  question,  however,  is,  whether,  when  one  parish 
seeks  to  obtain  an  order  against  another,  it  can  call  on 
the  latter  to  furnish  evidence  against  itself  for  that  pur- 
pose. A  rated  inhabitant  is  a  party  to  an  appeal  be- 
tween his  parish  and  another,  and  cannot  be  compelled 
by  the  adverse  parish  to  give  evidence;  Rex  v.  Wo- 
bum  (a).  Rex  v.  Hardwick  {b) ;  though  he  may  do  so  if 
he  consent :  Worrall  v.  Jones  (c).  There  is  no  difference 
between  extracting  evidence  from  the  vritness  himself, 
and  from  his  documents.  The  overseers  may  have  held 
these  books  as  trustees,  but  that  was  only  as  trustees 
for  those  who  were  entitled  to  inspect  them,  the  pa- 
rishioners. The  applicants  should  have  taken  formal 
steps  for  letting  in  secondary  evidence  of  the  rate-books, 
by  giving  notice  to  produce  them. 

Pashley,  in  reply. — The  power  of  this  Court  to  issue  a 
subpoena  is  a  branch  of  its  jurisdiction  over  all  inferior 
courts.  The  incompetency  of  the  parishioners  to  give 
evidence  is  removed  by  the  3  &  4  Vict.  c.  26,  s.  2 ;  but 
they  are  not  parties^  the  only  party  is  the  pauper. 

Cur.  adv.  vult. 


The  Queen  v.  Carey. 

In  this  case  a  rule  nisi  had  been  obtained  for  an  at- 
tachment against  the  defendant,  one  of  the  overseers  of 
the  poor  of  the  parish  of  Weldron,  in  the  county  of 

(a)  10  East,  395.  (6)  11  East,  578. 

(c)  7  Bing.  395. 

i2 
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1846.^      Sussex,  for  disobedience  to  a  Crown  Office  subpoena 
duces  tecum,  under  similar  circumstances. 

Creasy  shewed  cause. — Regina  v.  Orton  (a)  only  de- 
cides that  a  notice  to  produce  in  the  form  of  a  summons 
by  justices  is  not  sufficient  to  let  in  secondary  evidence 
of  the  required  document  An  application  for  an  order 
of  removal  ought  not  to  have  the  effect  of  a  bill  in 
equity ;  and  Miks  v.  Dawson  (b)  and  Batesan  v.  Hart'- 
sink  (c)  are  authorities  to  shew  that  a  subpcena  duces 
tecum  will  not  always  compel  the  production  of  docu- 
ments. The  3  &  4  Vict  c  26,  s.  2,  which  makes  in- 
habitants competent  to  ^ve  evidence,  does  not  impose 
upon  them  any  obligation  to  do  so ;  for  it  is  one  thing 
to  remove  a  disability,  and  another  to  abolish  a  pri- 
vilege. 

Cobbetty  contnL — In  Bex  v.  Eriswellid)^  BuUer,  J., 
says,  that  the  inquiry  by  the  justices  as  to  the  pauper's 
settlement  is  general,  and  no  particular  persons  are 
parties  to  it.  The  overseers,  therefore,  if  properly  sum- 
moned by  subpoena  duces  tecum,  are  under  a  compulsory 
obligation  to  attend  and  give  evidence,  or  produce  do- 
cuments: 1  Starkie  on  Evidence,  p.  86,  (2nd  Ed.);  Amey 
V.  Long  (e),  which  is  an  answer  to  Miles  v.  Dawson  (4), 
The  proper  course  for  the  parish  officers  is,  to  sub- 
mit themselves  to  the  court,  which  will  then  judge 
whether  any  excuse  which  may  be  put  forward  is  or  is 
not  valid. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — In  the  first  of  these  cases  an  attachment 

(a)  Ante,  Vol.  1,  p.  567.  (d)  3  T.  R.  713. 

(6)  1  Esp.  405.  (e)  9  East,  473. 

(c)  4  Esp.  43. 
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^was  moved  for  against  a  parish  officer  for  his  contempt  1845, 
in  disobeying  a  subpoena  issued  from  this  court,  which 
required  him  to  produce  before  a  justice  of  the  peace  in 
petty  sessions  a  rate-book  in  his  custody,  in  order  to  its 
being  made  evidence  of  the  settlement  of  a  pauper  then 
about  to  undergo  examination.  In  the  second  case 
cause  was  shewn  against  a  rule  which  had  been  obtained 
for  a  similar  contempt  The  course  of  practice  during 
a  long  period  was  certified  to  us  by  our  officer,  and  is 
necessary  for  the  due  administration  of  justice.  This 
Court  has,  in  all  times,  lent  its  aid  to  inferior  tribunals 
when  they  have  wanted  the  means  of  enforcing  the  at- 
tendance of  witnesses.  If  vivd  voce  evidence  is  alone 
required,  the  ordinary  subpoena  ad  testificandum  will 
attain  the  object;  if  documents  are  wanted,  recourse 
must  be  had  to  the  equally  well-known  writ  of  subpoena 
duces  tecum.  The  principle  is  well  and  forcibly  asserted 
in  the  important  judgment  delivered  by  Lord  EUen^ 
barauffh,  C.  J.,  in  Amey  v.  Lonff  (a).  The  opposition 
to  our  proceeding  for  contempt  was,  indeed,  principally 
rested  on  the  groimd  that  the  particular  officer  in  each 
of  these  cases,  though  summoned  as  a  witness  to  pro- 
duce, was,  in  truth,  a  party  not  bound  to  do  so;  he 
was  said  to  be  privileged  from  disclosing  that  evidence, 
agsdnst  the  interest  of  his  own  parish,  which  was  ex- 
pected to  be  derived  from  its  rate-book.  The  object  of 
those  who  called  for  it  was  said  (most  probably  with 
truth)  to  be  the  discovery  of  a  settlement  by  rating, 
which  would  fix  the  pauper  on  that  parish.  It  was  in- 
geniously argued  that  the  production  of  the  document 
would  thus  have  the  double  effect  of  rendering  the  parish 
a  party  in  the  litigation,  and  depriving  them  of  the  right 
of  a  party  to  protect  their,  muniments  from  inspection 
by  their  adversaries.      None  of  these  considerations, 

(a)  9  East,  473. 
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however^  afford  any  answer  to  this  complaint.  No  cause 
was  pending;  but  a  cause  was  expected  to  come  on  for 
trial,  in  which  the  documents  might  throw  light  on  the 
truth.  The  person  summoned  was  no  party,  but  was 
bound  to  attend  as  a  witness,  and  bring  the  paper  called 
for,  in  obedience  to  the  writ.  Whether  he  would  have 
been  bound  to  submit  it,  when  produced,  to  examination, 
is  a  question  altogether  different  This  consideration 
suffices  to  make  the  one  rule  absolute,  and  to  grant  the 
other;  but  the  attachment  will  not  issue,  on  the  under^ 
standing  that  the  parties  wiU  obey. 


Bules  accordingly. 


N 


rate,  it  was  or- 
dered by  the 
sessions  that 
the  appellants, 
"  npon  sendee 
of  the  said 
order,  or  a 
tme  copy  there- 
of, should  pay 


The  Queen  v.  Mortlock  and  Others. 

On  dismissing  AN  appeal  against  a  rate  made  for  the  relief  of  the  poor 
againi^  a  poor-  of  the  parish  of  Wicken,  in  the  county  of  Cambridge, 
came  on  to  be  heard  at  the  quarter  sessions  for  that 
county,  January  6th,  1843,  when  the  Court  confirmed  the 
rate,  and  dismissed  the  appeal,  with  costs.  The  order 
made  by  the  sessions  was  as  follows : — 

"  This  day  an  appeal  was  entered  by  Robert  Mort- 
to  the  respond-  lock,  Luke  Staples,  James  Wing  Dennis,  and  John 

ents  the  sum  of 

91/.  for  their 

costs  and  charges  by  reason  of  the  said  appeal."    An  indictment  for  disobedience  to  the 

order  stated,  that  "  a  true  copy  of  it  was  served  on  the  defendants,  who  then  and  there  had 

notice  of  the  said  order :" — Hip/</ sufficient. 

In  order  to  prove  the  service  of  the  copy,  a  witness  was  called,  who  stated,  that  the 
order  having  been  drawn  up  from  the  minutes  of  the  sessions  on  paper,  and  signed  by  the 
clerk  of  the  peace,  was  read  over  by  him  to  each  of  the  defendants,  whom  he  at  the  same 
time  served  with  a  true  copy  of  it : — Held  sufficient,  and  that  it  was  not  necessary  to  give 
notice  to  produce  the  copy  served  in  order  to  let  in  such  evidence. 

And  that  it  was  no  objection  to  the  order,  that  the  amount  of  costs,  having  been  in  the 
meantime  taxed  by  the  clerk  of  the  peace,  was  inserted  in  the  order  at  an  adjourned  ses* 
sions,  as  the  circumstances  of  the  case  warranted  the  conclusion  that  the  partiei  assented 
to  such  a  course. 

QiuPTtf  ^per  Coleridge,  J.)  whether,  without  such  consent,  the  adjourned  sessions  would 
have  had  jurisdiction  to  insert  in  the  order  the  costs  of  a  matter  heard  at  the  original 
sessions. 
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Dennis,  against  a  certain  rate  or  assessment  made  for  the        1945. 
relief  of  the  poor  of  the  parish  of  Wicken,  in  the  county 
of  Cambridge,  and  bearing  date  the  31st  of  October 
last.    And  now^  upon  hearing  counsel  and  allegations 
on  both  sides,  and  the  evidence  produced,  this  Court  doth 
disniifis  the  ssdd  appeal,  and  doth  confirm  the  said  rate  or 
assessment,  so  made  as  aforesaid,  and  doth  order  that  the 
said  Sobert  Mortlock,  &c.,  immediately  upon  service  of 
ihia  order,  or  a  true  copy  thereof y  do  pay  unto  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said 
pariah  of  Wicken,  the  sum  of  91i  9*.  lOA,  for  their 
costs  and  charges,  by  reason  of  the  said  appeal 
"By  the  Court- 

"  Christopher  Pemberton,  Clerk  of  the  Peace," 

The  defendants  refusing  to  pay  these  costs,  the  foUow- 
ffig  indictment  was  preferred  against  them  for  disobedi- 
ence at  the  Cambridge  quarter  sessions,  and,  being  re- 
moved into  this  court  by  certiorari,  came  on  for  trial 
At  the  Lent  assizes  for  Cambridge,  1844,  before  Lord 
stinger,  C.  B. 

^e  jurors,  &c.,  present,  that,  at  the  general  quarter  sessions 
rf  the  peace  of  &c.,  holden  at  the  county  courts  in  and  for  the 
^nty  of  CanAridge,  on  Friday,  the  6th  day  of  January,  (6th 
^^)t  1843,  Defore  &c.,  assigned  8ic.,  an  appeal  was  entered 
V  Robert  Mortlock,  Luke  Staples,  James  Wing  Dennis,  and 
John  Dennis,  against  a  certain  rate  or  assessment  made  for  the 
'^Hef  of  the  poor  of  the  parish  of  Wicken,  in  the  county  of  Cam- 
""^,  and  bearing  date  the  31st  day  of  October,  then  and  now 
Impact;  and  that  afterwards,  at  the  same  general  quarter  sessions, 
"*c  laid  appeal  came  on  for  trial,  and  the  said  Robert  Mortlock,  &c. 
"d  then  and  there  appear  by  their  counsel  in  that  behalf  in  support 
("  the  said  appeal  against  the  said  rate  or  assessment ;  and  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
Sicken  did  also  then  and  there  appear  by  their  counsel  in  that 
*^half,  in  opposition  to  the  said  appeal  and  in  support  of  the 
nte  or  assessment,  and  the  said  appeal  was  then  and  there  deter- 
nu'ned  in  favour  of  the  said  churchwardens,  &c.  And  the  jurors, 
Ac.  present,  that,  at  the  same  general  quarter  sessions  of  the 
peace,  upon  hearing  counsel  and  allegations  on  both  sides,  and  the 
mlence  produced,  the  said  Court  there  did  dismiss  the  said  appeal, 
And  did  coniinn  the  said  rate  or  assessment  so  made  as  aforesaid. 
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and  did  order  that  the  said  Robert  Mortlock,  &c.  immediately  npoo 
service  of  the  said  order,  or  a  true  copy  thereof,  should  pay  unto  the 
said  churchwardens,  &c.  the  sum  of  91/.  9i.  lOd,  for  their  costs  and 
charges  by  reason  of  the  said  appeal,  as  by  the  said  order,  referenee, 
&c.,  appears ;  a  true  copy  of  which  last-mentioned  order  was  after- 
wards, to  wit,  on  the  29th  day  of  May,  a.  d.  1843,  at  &c.,  persoDally 
served  upon  each  of  them  the  said  Robert  Mortlock,  &c.,  and 
each  and  every  of  them  then  and  there  bad  notice  of  the  said  order 
and  of  the  contents  thereof,  and  were  then  and  there  requested 
to  obey  the  same  as  therein  mentioned,  and  to  pay  the  said  sum  of 
91/.  9s,  lOd,  to  the  said  churchwardens,  &c.  for  their  costs  and 
charges,  by  reason  of  the  appeal :  Nevertheless,  they  the  said 
Robert  Mortlock,  &c.,  in  the  said  last-mentioned  order  respectively 
named,  did  then  and  there,  upon  being  so  respectively  served  with  a 
true  copy  of  the  said  order  as  aforesaid,  unlawfully,  wilfully,  and 
contemptuously  refuse  and  neglect  to  pay  unto  the  said  church- 
wardens, &c.  the  said  sum  of  91/.  9s.  lOd,  for  their  costs  and  chaiges, 
by  reason  of  the  said  appeal,  as  by  the  said  order  they  the  said 
Robert  Mortlock,  &c.  were  required  to  do,  nor  have  they  the  said 
Robert  Mortlock,  &c.,  or  any  or  either  of  them,  at  any  time  before 
or  since,  complied  with  or  obeyed  the  said  order,  or  paid  unto  the 
said  churchwardens,  &c.,  or  any  or  either  of  them,  the  said  sum 
of  01/.  98,  lOd.  for  their  costs  and  charges,  by  reason  of  the  said 
appeal,  or  any  part  thereof,  but  the  same  is  still  wholly  due  and 
unpaid,  in  contempt  of  the  said  justices,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity. 


At  the  trial,  in  order  to  prove  the  service  of  the  copy 
of  the  order  upon  each  of  the  defendants,  IVIr.  Pember- 
ton,  the  clerk  of  the  peace,  was  called,  and  he  produced 
the  book  in  which  the  record  of  all  the  proceedings  at 
the  several  quarter  sessions  for  the  county  were  entered; 
and  also  a  copy  of  the  order,  which  had  been  ingrossed 
on  parchment,  just  before  the  triaL  A  clerk  to  the  pro- 
secutor's attorney  produced  a  copy  of  the  order  written 
on  paper,  and  signed  at  the  foot  by  Mr,  Pemberton,  in 
his  own  hand-writing,  as  above,  and  wluch  had  been 
sent  by  Mr.  Pemberton  to  the  said  attorney.  The  same 
clerk  proved  that  four  copies  of  the  paper  order  last  men- 
tioned were  made  and  served  by  him  upon  each  of  the 
defendants  personally,  and,  at  the  time  of  such  service, 
that  he  produced  and  read  over  to  each  of  them  the 
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paper  order  signed  and  sent  by  Mr.  Pemberton,  and  that        1845. 
he  told  them  at  the  same  time,  that  the  copy  served  upon     »nJ7^^ 
them  was  a  true  copy  of  the  order.     He  also  proved  the  v- 

refusal  of  the  defendants  to  pay  the  costs. 

It  appeared  from  the  Judge's  notes  of  the  trial, 
that  the  order  for  costs  was  not  drawn  up  till  the  ad- 
journed sessions,  it  being  understood,  at  the  trial  of  the 
i^peal,  that  they  were  to  be  taxed  by  the  derk  of  the 
peace,  as  usual ;  and  that,  during  the  interval  between 
the  sessions,  he  taxed  the  costs,  after  having  written  to 
the  attorney  for  the  defendants,  giving  him  an  opportu- 
nity of  attending  the  taxation  of  the  costs,  which,  how- 
ever, he  did  not  do.  That  a  majority  of  the  justices 
present  at  the  adjourned  sessions  were  not  at  the  ori- 
ginal sessions,  but  that  four  or  five  of  them  were  present 
at  both. 

It  was  objected  on  the  part  of  the  defendants — 1.  That 
the  prosecutors  ought  not  to  be  allowed  to  prove  that 
the  paper  served  on  the  defendants  was  a  true  copy  of 
the  order,  because  no  notice  to  produce  such  paper  had 
been  given  to  the  defendants  or  their  attorney.  2.  That 
no  notice  of  the  taxation  of  costs  was  proved  to  have 
been  given  to  the  defendants,  and  that  they  were  not 
present  at  the  taxation.  3.  That  the  constitution  of  the 
court  at  the  adjourned  sessions  was  different  from  that 
at  the  original  sessions,  the  same  magistrates  not  being 
present. 

Lord  Abingery  C.  B.,  overruled  the  objections,  and  the 
defendants  were  found  guilty. 

In  Easter  Term,  1844,  Chinning  obtained  a  rule  nisi  on 
leave  reserved  to  enter  a  verdict  for  the  defendants  on 
the  above  three  objections,  and  also  on  the  ground  that 
the  original  order  of  sessions,  which  was  produced  on 
parchment  at  the  trial,  was  not  shewn  to  the  defendants 
when  they  were  served  with  the  copy.  He  also  moved 
in  arrest  of  judgment,  because  there  was  no  allegation  to 
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1846.        that  effect  in  the  indictment.  lIedtedRexY.Smiihiei((B^^ 
The  QuBur    ^^^  ^'  Deere  (b\  Garden  v.  Creswett  {c),  and  Bea,  "^ 
,,    ^'  Abimck(d). 

Mo&TI«OCK.  ^ 

Byles,  Serjt.,  and  WorUedge^  now  shewed  cause. —  — ' 
1.  The  records  of  the  quarter  sessions,  as  of  any  other 
court  of  record,  cannot  be  removed  from  the  place  of  de- 
posit :  Alivan  v.  Furmval(e).  The  original  order  of  ses- 
sions is  contained  in  the  minute-book  kept  by  the  clerk 
of  the  peace»  and  it  was  not  even  necessary  that  the 
order  should  have  been  made  out  on  parchment :  Beffina 
V.  Yeoveley  (/).  The  order  for  costs  is  part  of  the  judg- 
ment :  Regina  v.  Stoke  Bliss  {g).  The  Court  had  juris- 
diction to  make  the  order,  which  was,  that  the  defend- 
ants should  pay  the  costs  on  the  service  of  the  order  or 
a  true  copy  thereof,  and  the  allegation  in  the  indictment 
follows  the  words  of  the  order.  There  is  no  authority 
to  shew  that  service  of  the  original  order  must  be  alleged 
in  the  indictment;  it  is  sufficient  if  it  state  that  the  de- 
fendants had  notice  of  the  order ;  Bex  v.  Wade  (A), 
Bex  V.  GUkes  (t),  Bex  v.  Gash  (A);  or,  at  all  events,  that 
a  copy  was  duly  sent :  Bex  v.  Soper  (/),  Begina  v.  Cross- 
leg{m),  2,  No  notice  need  be  given  to  produce  the 
copy  served  on  the  defendants,  because  the  proceedings 
are  in  the  nature  of  notice.  In  Colling  v.  Tretoeek  (n), 
Bayleyy  J.,  says — **  Notice  to  produce  an  instrun^ent  is 
unnecessary,  where,  from  the  nature  of  the  suit,  the  op- 
posite party  must  know  that  he  is  charged  with  the  pos- 
session of  the  instrument."  The  cases  of  How  v.  H(dl{p\ 
BexY,  Aickles  (p),  Jolley  v.  Taylor  {q)y  and  Hammond  v, 

(a)  3  T.  R.  351.  (i)  8  B.  &  C.  439. 

{h)  7  B.  &  C.  261.  (/t)  1  Stark.  N.  P.  C.  441. 

(c)  2  M.  «r  W.  319.  (/)  3  B.  &  C.  857. 

\d)  5  B.  &  A.  184.  (m)  10  A.  &  E.  132. 

(e)  1  C,  M.,  &  R.  277.  (n)  6  B.  &  C.  394. 

(/)  8  A.  &  E.  806.  (o)  14  East,  274. 

{g)  Ante,  Vol.  1,  p.  267.  (jp)  1  Leach,  C.  C.  330. 

\h)  1  B.  &  Ad.  861.  \q)  1  Camp.  143. 
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jPlank(a)y  are  deoisionB  to  the  same  effect;  a  notice,  1845. 
therefore,  in  this  case,  would  have  been  superfluous.  A 
duplicate  original  may  be  received  in  evidence  for  the 
plaintiff,  without  notice  to  produce  the  one  served  on  the 
defendant ;  Jtny  v.  Orchard  (b) ;  and  this  copy  cannot  be 
put  higher  than  a  duphcate  originaL  3,  It  is  said  the 
BBine  justices  who  made  the  order  were  not  present  at 
the  adjourned  sessions :  that  might  be  an  objection  if  the 
order  was  brought  up  by  certiorari,  but  the  order  is  good 
on  the  fitce  of  it,  and  the  taxation  took  place  after  the 
defendants  had  notice  to  attend. 

Besides,  the  Court  will  not  look  out  of  the  order  itself 
to  find  objections  which  do  not  appear  on  the  face  of  it: 
Bex  V.  Mitton  (c).  Rex  v.  Gilkes{d).  [Coleridffe,  J.— 
Suppose  the  sessions  were  over,  or  only  interested  jus- 
tices,  or  a  single  justice  remained.]  Then  the  order 
might  be  brought  up  by  certiorari,  and  the  Court  might 
receive  affidavits  to  impeach  it ;  but  that  is  no  objection 
to  the  indictment  Selhoood  v.  Mount  {e)  shews,  that  the 
{ffoper  course  is  for  the  sessions  to  direct  their  officer  to 
tax  the  costs  in  their  aid,  and  to  adopt  his  taxation  as 
their  own  act,  and  insert  the  amount  in  their  order. 
That  has  been  done  in  this  case. 

Prendergast  and  Gunning,  contrd.  —  1.  The  justices 
have  power  to  award  costs  to  the  party  who  succeeds 
in  an  appeal^  which  ought  to  be  ascertained  at  the 
time,  because  the  justices  who  heard  the  appeal  are 
most  competent  to  decide  the  question  of  costs.  The 
clerk  of  the  peace  may,  at  an  adjourned  session,  have 
to  go  before  different  justices  f5rom  those  who  decided 
the  appeaL  2.  The  order  is  bad  as  set  out  in  the 
indictment,  as  the  defendants  are  ordered  to  pay  their 
costs  on  service  of  the  order  or  a  true  copy  thereof. 

(a)  Peake,  222, 11.  (d)  3  C.  &  P.  52. 

\h)  2  B.  &  P.  39.  \e)  1  Q.  B.  R.  726,  735. 

(c)  3£sp.20O,n. 
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1845.        They  cannot  be  called  upon  to  pay  on  the  service  of  i^h 
f^Q^^      true  copy.     They  are  entitled  to  see  the  original  ord(^  - 
V.  when  the  service  is  made  on  them^  that  they  may 

that  it  is  the  genuine  document  it  purports  to  be.   M< 
of  the  cases  cited  refer  to  civil  actions,  where  it  may  \ 
be  necessary  to  shew  the  particular  form  of  the  instxib.    • 
ment,  but  a  general  description  is  sufficient:  Haw  \^ 
Hall  (a).     But  it  is  different  where  it  is  essential  to  a^»^ 
*    certain  the  actual  contents.    Thus  in  Rex  v.  Smiikies{6^) 
it  was  held  that  an  affidavit  to  support  a  rule  for  an  at^^ 
tachment  must   shew  personal  service,  and  that  tk.^ 
original  was  shewn  at  the  time.     See  also  Bex  v.  Abm:^ 
toick  (c),  Rex  V.  Haworth  (rf),  Rex  v.  ElUcombe  (e),  Re:^ 
V.  Yeoveley  (/).     3.  The  defendants  should  have  bec«» 
present  at  the  taxation  of  costs,  or  at  least  had  notice  to 
attend.      In  Rex  v.  Hughes  (g)y  and  Painter  v.   Tk^ 
Liverpool  Oil  Gas  Light  Company  (A),  it  was  held  thei^ 
must  be  a  summons  and  hearing  before  a  justice  could 
issue  a  distress  warrant,  although  the  particular  act  did 
not  require  it;  as  there  could  be  no  contempt  for  diso^ 
bedience  of  what  was  done  in  the  defendant's  absence. 

Lord  Denman,  C.  J. — The  first  question  to  be  con- 
sidered is,  whether  the  judgment  ought  to  be  arrested. 
The  allegation  on  the  record  is,  that  payment  is  to  be 
made  on  service  of  the  order,  or  a  true  copy  thereof. 
It  is  clear  that  service  of  either  would  be  sufficient  It 
is  not  denied  that  the  service  of  the  order  might  have 
been  proved  on  notice  to  produce  it,  and,  if  so,  service  of 
a  true  copy  would  be  proved  in  the  same  way.  There- 
fore, on  general  principles,  it  is  quite  sufficient,  whether 
we  consider  the  book  of  the  clerk  of  the  peace  at  ses- 
sions or  the  parchment  document  the  original  order. 
Then,  if  that  be  so,  as  a  question  of  evidence  it  appears 

(o)  14  East,  274.  (e)  5  C.  &  P.  522. 

(6)  3  T.  R.  351.  (/)  8  A.  &  E.  806. 

{e)  5  B.  &  A.  184.  {g)    3  A.  &  E.  425. 

{d)  4  C.  &  P.  254.  (A)  Id.  433. 
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to  me  it  was  not  necessary  to  give  notice  to  produce  1846. 
what  was  served  in  order  to  let  in  secondary  evidence  of 
it.  The  party  who  served  the  copy,  at  the  same  time 
produced  what  he  considered  the  original  order,  the  only 
use  of  which  was  to  call  attention  to  the  fact ;  and  to 
call  for  a  notice  to  produce  the  copy  served  would  be 
requiring  notice  to  produce  a  notice. 

I  think  the  order  of  sessions  is  good ;  it  was  made  in 
the  presence  of  the  parties,  and  they  must  have  under- 
stood that  the  costs  were  to  be  taxed  by  the  officer  of 
the  Court.     1  agree  that,  if  this  had  been  done  behind 
their  backs,  they  would  not  have  been  bound  by  it,  but 
not  if  they  had  notice  and  opportunity  to  attend,  which 
I  think  they  had.     Mr.  Pemberton  says  he  wrote  to  the 
defendants.     True,  the  letters  were  not  in  evidence,  but 
unless  an  objection  is  made  at  the  time  as  the  ground- 
work of  future  proceedings,  the  proof  of  such  a  fact  is 
often  got  rid  of  by  equivalent  evidence,  as  if  he  had  said 
he  not  only  wrote  to  them,  but  told  them  they  might 
attend.     The  effect  of  the  appeal  being  dismissed  with 
costs  was,  that  the  costs  were  to  be  taxed  by  the  pro- 
per officer;  and  here  it  seems  to  me  to  be  just  as  if 
^e  question  had  been  put  to  the  parties,  and  they  had 
oaid  they  were  content.     If,  indeed,  there  were  any 
^sharge  or  imputation  of  misconduct  in  the  officer,  un- 
doubtedly the  Court  which  appointed  him  would  have 
^taken  an  opportunity  to  call  upon  him  to  explain  and 
:^ectify  it ;  but  nothing  of  that  sort  is  imputed.     I  think, 
^therefore,  it  must  be  taken  to  have  been  the  act  of  the 
<3ourt. 

Patteson,  J. — I  am  of  the  same  opinion.  If  there 
"^as  no  misconduct  in  the  officer,  the  evidence  amounts  to 
^this:  that  he  attended  at  the  adjourned  sessions  and 
stated  what  costs  he  thought  reasonable,  and  the  at- 
^mey  had  had  notice  to  be  present,  and  had  made  no 
objection  as  to  the  indictment.    I  understand  the  objec- 
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1846.  ^^^  ^  ^  ^^^  ^^^  original  order  was  not  shewn  to  tb^ 
defendants ;  but,  as  they  were  to  pay  costs  on  senic^B 
of  this  order,  or  a  true  copy,  qu&cunque  vi&  datd,  KI 
think  the  service  was  sufficient.  Then,  as  the  oopjii^ 
served  was  nothing  but  a  notice,  it  is  not  a  question  or«« 
letting  in  secondary  evidence,  for  the  original  ordeczai 
— whichever  you  take  to  be  the  original — was  in^ 
court ;  and  it  is  new  to  me  that  you  must  give  notice 
to  produce  a  copy,  in  order  to  let  in  an  original  as  ( 
dence.  Then,  it  is  sidd  to  be  necessary  to  let  in  ] 
of  the  copy,  but  that  would  be  only  giving  a  notice  t-^ 
produce  a  notice. 

Williams,  J. — I  apprehend  the  entry  in  the  book  i-^ 
the  original  order,  but  in  either  case  I  think  the  notio^^ 
was  unnecessary ;  it  is  a  notice  to  produce  a  notice  afie^ 
all.  As  to  the  adjourned  sessions  and  taxation,  Mr""^ 
Pemberton  says  he  gave  the  parties  an  opportunity  a^ 
attending,  and  they  did  not»  As  to  the  form  of  the  in — 
dictment,  I  think  that  the  service  of  the  order,  or  a  tni£^ 
copy,  was  a  proper  compliance  with  the  condition 
on  which  the  defendants  were  to  be  liable  to  pay  the 
money. 

CoLERXDGE,  J. — I  am  of  the  same  opinion.  The 
order  of  the  sessions  is  not  like  an  order  of  magistrates, 
but  a  judgment  of  a  court,  and  therefore  service  of  the 
copy  was  sufficient.  As  to  the  jurisdiction  of  the  ad- 
journed sessions,  I  had  some  doubt  whether  they  could 
have  made  an  order  for  costs  in  respect  of  a  nciatter 
heard  at  the  original  sessions ;  at  all  events,  it  might  be 
the  subject  of  inquiry  whether  the  same  justices  were  the 
component  members  of  the  court  on  both  occasions. 
But,  confining  ourselves  strictly  to  the  Judge's  notes  and 
the  legal  inference  to  be  drawn  from  their  statement,  it 
appears  to  me  that  there  was  such  an  understanding  be- 
tween the  parties  as  was  equivalent  to  a  consent,  that  the 
costs  should  be  taxed  by  the  derk  of  the  peace.    Whit 
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i^as  done  afterwards  only  amounted  to  a  verbal  commu- 
nication by  him  to  the  justices,  who  adopted  his  taxation. 

Rule  discharged. 


The  QuEEM  V.  The  Inhabitants  of  Hickling.  June  27th. 

XNDICTMENT    for    non-repidr   of  a   highway. —  On  an  indict- 
First  count  "  That,  from  time  whereof  &a,  there  .was  ™p^lri^for 
and  is  a  certun  common  and  ancient  Queen's  highway,  Jkh^^^^^^* 
leading  from  the  town  of  Newark-upon-Trent,  in  the  ting  out  an 
county  of  Nottingham,  towards  and  unto  the  town  of  ticw'for  dwld- 
Leicester,  in  the  county  of  Leicester,  called  the  Foss  q^^^o^^g^ch^ 
Boad,  used  by  and  for  all  the  liege  subjects,  &c.,  that  a  order  foUowing 

,  o  «/  ^g  form  giyen 

oertam  part  of  the  said  highway,  being  so  much  thereof,  in  the  34  Geo. 
&c  (stating  the  termini),  being  in  length  858  yards,  and  allotting  ^er- 
in  breadth  20  yards,  one  side  of  which  said  last-men-  cnt  portions  to 

•^  '  ^        different  pa- 

tioned  part  of  the  said  highway,  being  the  eastward  side  nshes  for  the 
thereof,  lies  within  the  said  parish  of  Hickling,  and  the  pair^it  is  not 
other  part  of  the  said  highway,  being  the  westward  side  Sthlfr^paJLMo 

thereof,  lies  within  the  parish  of  Widmerpool,  in  the  pveeridencejin 
'^  "^  ,       contradiction  to 

said  county  of  Nottingham,  on  &c.,  was  out  of  repair,  the  order,  that 
&C.;  that  on  or  about  the  8rd  of  August,  a.  d.  1816,  road  so  allotted 
upon  complaint  duly  made  before  J.  E.  and  R.  P.,  ''^^'^^^^' 
Esqrs.,  then  being  two  of  his  then  Majesty's  justices  of  .  An  order  of 

,  .  ,  justices  under 

the  peace  for  the  said  county  of  Nottingham,  by  virtue  5  &  6  Will.  4, 
and  in  pursuance  of  the  provisions  of  an  act  of  Par-  95,  dlmjting 
liament,  34  Geo.  3,  c  64,  intitled  &c.,  the  whole  of  ^i^refc*^! 
such  part  of  the  said  highway  beginning  at  &c,  and  is  bad  if  it  does 

.  .  .         .  J  J    not  state  that  it 

extending  as  aforesaid,  being  in  length  858  yards,  and  was  made  at  a 
in  breadth  20  yards,  was  by  the  said  justices  divided  fo^^Sdon 
by  a  transverse  line  into  two  parts;   and,   by  their  jn  which  the 

^  r  ^       ^  ^       J  highway  is  sit- 

order,  >  then  duly  made  under  their  hands  and  seals,  uate,  and  the 
it  was  declared,  adjudged,  and  ordered  in  the  follow-  for  costs  of  the 
mg  manner,  that  is  to  say,  that,  at  the  distance  of  478  J^'tSdcfor''" 
yards,  measuring  from  &c.  (stating  one  of  the  termini),  ^  dcfort  in 
there  should  be  erected  certain  posts  or  stones  marked  order. 
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1846.  '  H.'  and  '  W«'  on  each  dde  of  the  said  highway ;  and 
Tbe  QuuK  ^  whole  of  the  said  highway  from,  &c.,  to  the  poets  or 
Inhibitants  f  ®^^®^  should  from  time  to  time,  and  at  all  times  there- 
HicKLiNo.  after,  be  repaired  by  the  said. parish  of  Hickling,  and 
that  the  remainder  of  the  said  highway,  from  the  said 
posts  or  stones  marked  ^  H '  to  &c,  being  the  distance 
of  380  yards,  should  from  time  to  time,  and  at  all  times 
thereafter,  be  repaired  by  the  said  parish  of  Widmer- 
pool ;  and  such  order  and  plan  of  the  said  highway,  and 
the  allotment  thereof  were  aft;erwards,  to  wit,  on  &c., 
duly  filed  with  the  clerk  of  the  peace  of  the  said  county 
according  to  the  provisions  of  the  said  statute ;  whereby, 
and  by  force  of  the  said  statute,  the  said  parish  of  Hick- 
ling  then  became  and  was,  and  thence  continually  has 
been,  and  now  is  bound  as  of  common  right  to  maintain 
and  keep  in  repair  the  said  parts  of  the  said  highway  so 
allotted  to  the  parish  of  Hickling,  as  aforesaid."  It 
then  stated  that  the  said  part  so  allotted  was  out  of  re- 
pair, and  continued  so. 

There  were  two  other  counts  describing  the  highway 
difierently. 

Plea,  Not  guilty. 

The  indictment  was  tried  before  Coltman,  J.,  at  the 
summer  assizes  at  Nottingham,  1844.  The  order  of 
justices  stated  in  the  indictment  was  proved  in  evidence ; 
and  it  was  contended,  that  the  order  was  conclusive  as 
to  the  liability  of  Hickling  to  repair  the  portion  allotted 
to  it  The  learned  Judge  thought  the  order  not  con- 
clusive as  to  the  liability,  and,  there  being  no  other 
evidence  of  it  given  on  the  part  of  the  prosecution,  a 
verdict  was  foimd  for  the  defendants. 

In  Michaelmas  Term,  1844,  fFildman  having  obtained 
a  rule  nisi  for  staying  the  judgment, 

Whitehurst  and  Mellor  now  shewed  cause. — From 
what  took  place  at  the  trial,  it  is  clear  that  the  other 
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side  rely  on  the  order  of  justices  as  conclusive  of  the        1845. 
fact  that  the  part  of  the  road  indicted  is  in  the  parish  of    j^  quekn 
Hicklinff,  and  that  the  defendants  are  liable  to  repair  it    ,  ,  ^P* 

.  .  .  Inhabitants  of 

The  order,  however,  is  not  conclusive.     The  justices     Hicbling. 

who  made   it   have  no   power  to  determine   disputed 

boundaries ;  and,  as  they  cannot  create  facts  on  which  to 

ground  their  jurisdiction,  such  an  order  cannot  be  valid 

unless  borne  out  by  facts :  fi^elch  v.  Nash  {a).     And  the 

order  here  does  not  profess  to  adjudicate  substantively 

that  the  part  of  the  road  out  of  repair  is  in  the  parish  of 

Hickling.      Brittcdn  v.  Kinnaird  (b)  will  be  cited  on 

the  other  side.     That  case,  however,  does  not  apply, 

as  there  the  fact  was  found  on  which  the  jurisdiction  of 

the  magistrates  attached,  and  the  conviction  was  held 

good.     A  conviction,  also,  is  not  governed  by  the  same 

rules  as  an  order.    This  order  more  resembles  a  warrant 

of  distress  for  a  poor-rate,  and  such  a  warrant  may  be 

impeached  by  shewing  that  the  lands  rated  are  not  in 

fact  within  the  parish  for  which  the   rate  was  made. 

So  also  in  the  case  of  a  sewer-rate :  Carratt  v.  Morley  (c). 

[Lord  Denmariy  C.  J.,  cited  Mould  v.  Williams  (rf).] 

Willmore  and  Hayes,  contra. — The  order  is  conclusive. 
By  the  34  Geo.  2,  c.  64,  s.  2,  it  is  enacted,  "  that  after 
the  order  and  plan  have  been  filed  with  the  clerk  of  the 
peace,  the  parishes  shall  be  bound  to  keep  in  repair  the 
parts  allotted  as  of  common  right,  and  shall  be  liable  to 
be  indicted  for  neglecting  to  do  so.'*  The  act  then 
gives  a  form,  and  that  form  has  been  pursued  in  the 
present  case.  If,  therefore,  evidence  be  afterwards  ad- 
missible to  contradict  the  order,  it  would  have  the  efiect 
of  repealing  the  act  of  Parliament  Welsh  v.  Nash  [e)  is 
not  an  authority,  as  there  there  had  been  an  omission  of 

(a)  8  East,  394.  {d)  5  Q.  B.  R.  469. 

{h)  1  B.  &  B.  432.  \e)  8  East,  394. 

(c)  1  Q.  B.  R.  18. 
VOL  II.  K  N.  8.  C. 
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1845.         ft  condition  material  to  the  validity  of  the  proceedings ; 

^^^^^^     nor  is  this  like  the  case  where  anything  essential  to  ju- 

5*  risdiction  is  wanting.     It  is  enough  that  the  form  given 

HicKLiNo.     by  the  act  has  been  followed ;  and  it  is  observable  that 

the  information  on  which  the  order  is  made  does  state 

in  what  parish  the  road  in  question  is  situate.     Briitaim 

V*  Kinnaird  (a)  is  directly  in  point     [They  cited  also 

Basten  v.  Carew{b)  and  AJdridge  v.  Haines  {cy\ 

Lord  Denman^  C.  J. — It  appears  to  me  that  that  case 
is  in  point  here,  and  that  the  magistrates  had  jurisdiction, 
and,  having  exercised  it,  this  order  is  conclusive  as  to  all 
the  material  lacts  contained  in  it.  There  can  be  no 
doubt  that  it  was  material  that  they  should  find  in  what 
parish  the  road  which  was  out  of  repair  was  situate. 

Patteson,  J. — A  more  specific  adjudication  might 
have  been  necessary  if  the  act  of  Parliament  had  not 
given  a  form ;  but,  as  the  act  has  given  a  form,  the  justices 
were  right  in  following  it.  I  think  that  it  appears  suiB- 
ciently  that  it  was  material  for  the  justices  to  ascertain 
where  each  part  of  the  road  was ;  and,  having  done  so, 
their  order  is  conclusive.  The  principlp  laid  down  in 
Brittain  v.  Kinnaird(a)  is  in  point  The  verdict  is  wrong, 
and  the  judgment  must  be  stayed,  in  order  to  give  the 
prosecutor  an  opportunity  of  again  taking  the  case  to 
triaL 

Williams,  J. — I  cannot  distinguish  this  order  from 
one  made  in  a  matter  in  which  the  justices  are  in  terms 
directed  to  inquire.  Here,  the  fact  of  their  having  in- 
quired is  not  disputed ;  and  if  we  are  now  again  to  in- 
quire into  the  fact  where  the  road  is  situate,  it  is  hard. 
to  say  where  we  are  to  stop. 

(a)  1  B.  &  B.  432.       (b)  3  B.  &  C.  649.        (e)  2  B.  &  Ad.  395. 
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C0LERIDQE9  J.,  concurred. 


(a)  In  Michaelmas  Term, 
Nov.  13,  WUdman  shewed  cause 
•gainst  a  rule  obtained  by  White- 
hwrwt^  to  set  aside  an  order  of 
Coitmariy  J.,  made  in  the  above 
case  for  the  costs  of  the  prose- 
cution, under  the  5  &  6  Will.  4,  c. 
50,  ss.  94»  95,  (see  Regina  y. 
Heanor,  ant^,  Vol.  1,  p.  466), 
for  not  shewing  jurisdiction  on  the 
face  of  it,  the  proceedings  before 
the  justices  not  being  stated  in  it; 
Christie  v.  Unwin,   11  A.  &  £. 


Rule  absolute  (a). 

373;  Harrison  v.  Wright,  11  M. 
&  W.  816;  and  also  because  the 
order  of  justices,  directing  the  in- 
dictment to  be  preferred,  did  not 
shew  that  it  was  made  at  a  spe- 
cial session  for  the  division  in 
which  the  highway  was  situate; 
Reffina  v.  Marling  2  Q.  B.  R. 
1037,  n, ;  Regina  v.  Morice,  ante, 
Vol.  1,  p.  585.  WUdman  ad- 
mitting that  he  could  not  distin- 
guish this  from  those  cases,  the 
Court  made  the  rule  absolute. 


1845. 


The  QuBEN 

V. 

Inhabitants  of 

HiCKLINO. 


The  Queen  v.  Haines  and  Others. 


Jufy  29th. 


JLNDICTMENT  against  the  defendants  for  disobe-  By  an  act  (11 
dience  to  an  order  of  the  court  of  quarter  sessions  for  *»  ^J.  ^^^^  ' 
the  city  and  borough  of  Oxford.     The  facts  of  the  case  ^^f^^^e  .^^ 

,  ,  ,  the  poor  with- 

were  directed  to  be  stated  in  a  special  case,  and  were  intheci^^^ 

substantially  as  follows: —  ^eral^parishcs 

On  the  7th  of  January,  1843,  a  rate  for  the  relief  of  ^[^[^''Xone 
the  poor  of  the  parish  of  St.  Michael,  in  the  city  of  for  the  mainte- 

*^  ^  -^  nanceofthe 

poor  under  a  corporation  of  guardians. 
Bj  sect.  25,  it  is  provided,  that  no  rate  for  the  relief  or  maintenance  of  the  poor  shall 
be  collected  in  the  said  united  parishes,  other  than  such  rates  as  are  directed  to  be  raised 
and  collected  by  the  said  guardians. 

By  sect.  30,  the  sums  necessary  for  the  relief  of  the  poor  are  to  be  raised  by  a  regular 
poond  rate,  without  distinction,  throughout  all  the  parishes.  It  also  declares  in  what 
inaDner  the  rates  required  are  to  be  levied.  By  this  section,  extensive  powers  are  given 
to  the  guardians  as  to  the  management  and  control  of  the  poor  vritbin  the  said  united 
liariahes,  and  for  clothing  and  putting  them  out  to  service. 

By  sect.  37,  an  appeal  against  the  rates  imposed  by  the  guardians  is  given  to  any  one 
Aggrieved  tbereby,  and  the  Court  before  whom  the  appeal  is  to  be  tried  is  to  consist  of 
tliree  justices  and  two  guardians  not  justices.  The  decision  of  this  Court  is  declared  to  be 
^oaL 

Held,  that  the  object  of  the  act  was  to  take  the  city  of  Oxford  out  of  the  general  prori- 
^loiis  of  the  poor-laws  of  the  realm,  and  vest  it  in  the  government  of  particular  officers 
'Uerein  appointed,  and  that  no  appeal  to  the  quarter  sessions  would  lie  against  a  rate  made 
<br  the  relief  of  the  poor  under  tiie  provisions  of  the  act. 

k2 
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1845.  Oxford,  was  duly  published  and  allowed,  in  which  the 
rector  and  fellows  of  Exeter  College  were  rated  at  the 
sum  of  3£  15*.  for  chambers,  &c.  situate  in  Broad-street, 
valued  at  the  rateable  value  of  200L  William  Hunt, 
being  rated  in  the  same  rate  for  the  occupation  of  a 
house  in  that  parish,  gave  notice  in  writing  to  &q 
defendants,  Haines  and  Foster,  the  churchwardens,  and 
Thurlow  and  Walker,  the  overseers  of  the  parish  of  St. 
Michael,  of  his  intention  to  appeal,  at  the  next  general 
quarter  sessions  of  the  peace  for  the  city  of  Oxford, 
against  the  rate,  on  the  ground  that  the  rector  and  fel- 
lows of  Exeter  College  *were  underrated  in  respect  of 
the  yearly  value  of  the  premises  occupied  by  thein,  and 
were  not  assessed  in  the  rate  for  certain  messuages,  &c., 
occupied  by  them  in  the  parish.  The  appeal  came  on 
for  trial  and  was  duly  heard  and  determined  at  the 
quarter  sessions  for  the  city  of  Oxford,  before  the 
recorder,  when  it  was  ordered  by  the  Court  that  the 
rate  should  be  amended  by  altering  the  description  of 
property  occupied  by  the  rector  and  fellows  of  Exeter 
College  and  the  sum  assessed ;  viz.  "  for  rector's  house, 
chambers,  buildings,  and  quadrangles,  at  the  year's  rate- 
able value  of  1232/.,  in  the  sum  of  23^  2*.,"  and  that  the 
defendants,  who  were  the  respondents  in  the  appeal, 
should  pay  to  Hunt,  the  appellant,  304/.  3^,,  for  the  costs 
of  the  appeal.  A  copy  of  this  order  was  served  upon 
each  of  the  defendants,  who  refused  to  pay  the  money ; 
whereupon  an  indictment  was  preferred  against  them 
at  the  general  quarter  sessions  for  the  city  of  Oxford, 
by  Hunt,  for  disobedience  to  the  order;  and,  being 
removed  by  certiorari,  came  on  for  trial  at  the  Oxford- 
shire spring  assizes,  1844,  when  the  jury  found  Haines 
and  Foster  guilty,  acquitting  Thurlow  and  Walker. 

The  question  (amongst  others)  for  the  opinion  of  this 
Court  was,  whether  the  court  of  general  quarter  sessions 
of  the  peace  for  the  city  and  borough  of  Oxford  had 
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jurisdiction  to  try  the  appeal  under  5  &  6  WilL  4,  c  76, 
8.  105;  if  not,  a  verdict  of  not  guilty  was  to  be 
entered. 

The  case  was  argued  in  this  term  (a),  by  Pigotty  for 
the  Crown,  and  Whateley^  for  the  defendants.  The 
ugoment  is  omitted,  as  it  is  sufficiently  noticed  in  the 


Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  case  was  reserved  from  the  Oxford 
asuzes  on  several  points,  upon  one  of  which  only  it  has 
been  argued;  and  the  opinion  we  have  formed  upon 
that  makes  it  unnecessary  for  us  to  hear  the  argument 
concluded.  The  question  is,  whether  the  court  of 
quarter  sessions  for  the  city  of  Oxford  had  any  jurisdic- 
tion to  make  the  order  for  the  disobedience  to  which 
this  indictment  was  preferred ;  and  that  will  depend  on 
whether  an  appeal  lay  to  that  court  against  the  rate 
loentioned  in  the  indictment.  This  rate  was  certainly, 
in  Bome  sense,  a  poor-rate ;  but  it  was  made  under  the 
special  powers  of  the  local  act,  which  passed  in  1771  (i), 
for  the  better  regulating  the  poor  in  the  city  of  Oxford, 
"niat  act  gives  a  specific  mode  of  appeal,  and  does  not 
give  one  to  the  quarter  sessions.  If,  therefore,  the  rate 
K  founded  exclusively  on  this  statute,  then,  as  all  appeals 
^  the  quarter  sessions  must  be  of  express  statutory 
creation,  this  appeal  cannot  be  sustained;  but  if  the 
i^te  can  be  considered  as  made  under  the  statute  of 
^Eliz.  c.  3,  modified  only  in  its  circumstances  or  appli- 
cation by  the  provisions  of  the  local  act,  then,  as  the 
appeal  given  by  the  former  statute  is  not  taken  away 

(a)  May  28th  and  31st,  before     WiUiafnt.exiA  Coleridge,  Js. 
Lord  Denman^  C.  J.,   PaUeion^        {h)  11  Geo.  3,  c.  14. 


V. 

Hainbs. 
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1845.        expressly,  nor  by  necessary  implication,  it   may  still 
The  Queen    ®^^  Concurrently  with  that  given  by  the  latter,  and,  in 
this  case,  the  objection  would  not  prevail. 

To  clear  this  point,  many  sections  of  the  local  act 
must  necessarily  be  examined.  The  general  scheme  of 
tixe  statute  is,  to  consolidate  a  number  of  parishes  into 
one,  for  the  purpose,  among  others,  of  the  maintenance 
and  g6vemment  of  the  poor,  as  to  which  the  overseers 
and  churchwardens  of  the  several  parishes  are  eventually 
superseded,  and  a  corporation  of  guardians  substituted. 
By  the  25th  section  it  is  enacted,  that  parish  officers 
should  not,  by  virtue  of  any  law  then  in  being,  make,  save 
as  thereinafler  mentioned,  and  they  are  disabled  to  make 
or  cause  to  be  made  any  other  rate,  assessment,  or  taxa- 
tion whatsoever ;  or  to  rate,  collect,  or  gather  any  other 
sum  or  sums  of  money,  within  any  of  the  parishes,  or 
from  the  inhabitants  thereof,  or  otherwise,  for  the  reliefi 
maintenance  or  employment  of  the  poor  within  and  be- 
longing to  the  ^id  several  parishes,  other  than  such 
rates  or  taxation,  for  the  clothing,  maintaining,  employ- 
ing, and  otherwise  providing  for  the  poor  of  the  said 
parishes,  as  shall  be  directed  to  be  rated  and  raised  by 
the  BBid  corporation,  pursuant  to  the  powers  thereby- 
given,  and  the  purposes  therein  expressed. 

Out  of  this  general  prohibition  are  excepted  rates  or 
sums  of  money  which,  by  any  special  law,  they  the 
parish  officers  are  obliged  to  pay  for  the  relief  and 
provision  of  the  families  of  militia-men,  or  for  any  other 
particular  purpose  arising  within  and  falling  to  the 
part  of  the  several  parishes,  and  particularly  directed  by 
other  acts  of  Parliament.  The  special  framing  of  this 
exception  seems  to  shew  that  the  ordinary  rating  of  the 
poor  under  the  statute  of  Elizabeth,  for  the  general  pur- 
poses of  such  rating,  is  within  the  general  prohibition. 
We  use  the  words  "  general  purposes"  advisedly,  because 
the  saving  seems  to  keep  it  alive  for  the  special  pur- 
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poaes  therein  named.     For  example,  allowance  to  fami-        i845. 
lies  of  militia-men  waa  made  as  early  as  poor-rates,  and    ^  qubkn 
tbe  effect  of  this  saying  would  be  to  authorise  and  com-  v. 

pel  the  overseers  and  churchwardens  to  make  a  poor^ 
rate  in  the  ordinary  way,  and  requiring  the  ordinary 
allowance,  and  subject  to  the  ordinary  appeal  for  the 
purpose  of  the  charge.  Both  th^se  rates — a  rate  under 
the  statute  of  Elizabeth,  and  one  under  the  local  act — 
may,  therefore,  be  in  existence  at  the  same  time,  wluch 
ahews  clearly  that  they  are  separate  and  distinct  The 
former  might  be  made  by  the  overseers  on  their  own 
responsibility ;  they  would  determine  the  amount  to  be 
raised,  and  the  usual  proportions  of  individual  assess- 
ments. ^Wlth  regard  to  the  latter,  they  would  exercise 
no  discretion  and  incur  no  responsibility  as  to  the  neces- 
sity of  tike  rate  or  the  amount  to  be  raised.  They 
would  act  under  the  orders  of  the  guardians  and  be 
ministerial,  except  as  to  proportioning  the  assessment 
It  is  observable,  that  one  of  the  earlier  acts  made  for  the 
providing  for  families  of  militiarmen,  the  33rd  Geo.  3, 
c  8,  s.  8,  apparently  to  meet  the  inconvenience  of  this 
double  rate,  makes  a  special  provision  for  the  payment  of 
the  charge  on  the  treasurer  of  the  guardians  of  the  poor 
in  Exeter,  where  a  local  law,  similar  in  many  respects 
to  the  present,  has  long  been  in  force,  for  the  relief  and 
maintenance  of  the  poor  generally  in  that  city.  The 
case  of  Oxford  seems  to  have  escaped  notice,  at  least 
at  that  time. 

The  powers  of  the  guardians  and  the  purposes  of 
the  rate  are  next  to  be  considered.  By  the  30th  section 
it  is  enacted,  after  reciting  that  it  would  be  attended 
with  great  trouble  and  perplexity  to  keep  several 
accounts  of  the  poor,  and  proportionate  sums  necessary 
for  their  support  and  employment  in  each  respective 
parish,  that  the  necessary  sums  sliall  be  raised  by  a 
regular  pound  rate,  without  distinction,  throughout  all 
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1845.        the  parishes.     Bj  the  same  section^  the  guardians  are 
to  assign  the  sums  necessary  to  be  raised  for  maintain* 
ing  and  employing  the  poor,  and  for  other  the  uses  of 
the  corporation,  pursuant  to  the  design  of  the  act ;  and, 
having  so   done,  they  are  to  issue  a  precept  to  the 
parish  officers  of  each  parish,  commanding  them  to  make 
and  levy  tike  rate  accohlingly.     And  the  parish  offioen 
are  by  ihe  same  section  empowered  to  proceed  in  obe- 
dience to  the  precept.     Thus,  it  appears  that,  without 
entirely  abolishing  the  distinct  existence  of  the  parish^ 
or  the  functions  of  the  parish  officers,  the  rate  is  to  be 
made  equally  on  all,  without  any  regard  either  to  the 
different   aggregate   property  in  each,   or  the  charge 
which  may  be  brought  on  the  common  fund  by  each. 
All,  for  these  purposes,  are  treated  as  one  parish.     The 
same  section  requires  expressly  certain  things  to  be  done 
with  regard  to  this  rate,  not  the  same  as,  but  analogous 
to  that   required  by   the  statutes  of    Elizabeth   and 
George  II,  with  respect  to  the  ordinary  poor-rate.    The 
ordinary  poor-rate  must  be  allowed  by  two  justices,  and 
then  published  in  the  parish  church.     The  rate  under* 
this  act  is  not  to  be  published,  only  the  sum  intended- 
to,  be  raised;  and  the  allowance  by  two  justices  is  Uf 
follow,  not  precede  the  publication.     Particulars  sucb- 
as  these  are  unimportant  in  themselves,  but  they  concur" 
with  others,  in  shewing  that  the  rate  under  considera^ 
tion  is  the  creature  of  the  local  act,  and  not  made  under 
the  powers  given  by  the  general  statute. 

But  when  thus  made,  what  are  the  purposes  to  which 
it  is  to  be  applicable?  To  ascertain  these,  we  must 
turn  to  the  earlier  sections  of  the  act.  By  the  10th 
section,  the  guardians  are  authorised  to  rent  or  pur- 
chase premises  to  be  used  as  workhouses,  or  houses  of 
industry.  By  the  13th,  they  may  purchase  and  provide 
such  goods,  chattels,  provisions,  clothing,  utensils,  and 
materials,  as   they    shall   think  proper  for  effectually 
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setting  to  work,  receiving,  employing,  nmintaining,  and         1845. 
clothing  of  the  poor  under  their  care  and  power ;  they    i^Tqumk 
have,  besides,  the  care  and  power  over,  and  are  to  provide  ^• 

for  the  maintenance  and  employment  and  other  ma- 
nagement, according  to  the  act,  of  all  the  poor  in  Ox- 
ford wanting  or  seeking  relief,  and  of  such  other  poor  as 
shall  be  taken  into  the  house  of  industry,  or  under  their 
cue;  some  are  to  be  received,  and  some  are  to  be  com- 
pelled to  come  into  the  house :  these  last  are  idle  and 
diaorderly  persons,  who  neglect  or  refuse  to  maintain, 
or  shall  leave,  or  threaten  to  leave  their  families,  not 
being  afterwards  able  to  maintain  themselves ;  and  also 
>11  other  people  who  beg,  seek,  or  want  relief  for  the  time 
being,  and  who  belong  to,  and  ought,  according  to  the 
>ct  or  by  any  law  in  force,  to  be  relieved  and  provided 
for  by  any  of  the  parishes  in  Oxford.     All  these  may 
be  compelled  to  come  into,  work,  and  dwell  in  the 
house,  and  to  remain  so  long  as  the  guardians  are  of 
opinion  they  are  unable  to  maintain  themselves,  or  can- 
not be  otherwise  sufficiently  provided  for.     They  may 
be  forced  to  work,  and  the  idle  and  disorderly  detained, 
nntil  by  their  labour  they  have  indemnified  the  corpo- 
iiation  for  the  expense  they  have  occasioned.     By  the 
16th  section,  poor  children  who  at  any  time  shall  be 
iiuuntained  by  the  said  guardians  shall  be  under  their 
goveroment  until  foiurteen,  and  then,  or  sooner,  may 
be  bound  apprentices  to  any  respectable  person  in  Eng- 
land, or  to  any  two  of  the  guardians,  as  trustees  for  the 
benefit  of  the  corporation,  and    be  employed  in   any 
taide  or  occupation,  or  in  the  sea  service,  as  the  guard- 
ians shall  think  most  proper ;  and  the  guardians  have 
fcU  power  to  maintain  and  provide  for  every  such  ap- 
prentice, and,  by  the  act,  have  full  power  and  authority 
over  such  apprentice  who  shall  be  so  bound   to  two 
guardians,  whom,  by  warrant  under  the  seal  of  the  cor- 
poration, they  may  apprehend,  if  he  desert  or  does  not 
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1845.        duly  perform  the  service,  in  any  city,  county,  or  place 
in  Great  Britain,  and  imprison  or  punish,  assign  or  dis- 
charge him.   Further,  they  may  hire  out  any  of  the  poor 
children  before  the  age  of  fourteen,  and  also  any  other 
person  within  the  said  house,  to  work  in  time  of  hay 
and  com-harrest,  or  any  other  time,  for  the  benefit  of  the 
corporation,  under  such  payment  and  for  such  time  as 
they  please;  tike  poor  persons  are  to  labour  to  the  best  of 
their  power,  and,  after  the  expiration  of  that  contract, 
to  return  with  their  apparel,  allowance  being  made  for 
its  necessary  wear,  to  the  house  of  industry.     If  not, 
they  may  be  apprehended,  and  are  liable  to  have  such 
reasonable  punishment,  and  of  such  sort  as  the  guardians 
shall  direct.     And  in  each   and  every  case  or  occur- 
rence whatever,  wherein  any  of  the  poor  shall  not  woik 
labour,  obey,  and  perform  the  powers  given  by  the  act, 
and  the  rules  and  ordinances  of  the  said  corporatioDf 
from  time  to  time,  the  guardians,  or  any  five  or  moro 
of  them,  shall  have  authority  at  any  court  to  order  suck' 
poor  person  or  persons  so  misbehaving  to  be  whipped  ii^ 
the  house  of  correction,  and  to  do  such  task-work,  an^ 
they  may  generally  inflict  such  confinement  or  reason^^ 
able  punishment  on  him,  her,  or  them  so  misbehaving^^ 
as  any  such  court  shall  think  fit  or  reasonable.     By  th^ 
18  th  section,  in  order  to  carry  into  execution  the  trusts 
reposed  in  them,  the  guardians  are  empowered  to  rais^ 
the  sum  of  10,000/.  by  the  sale  of  life  annuities,  which^ 
by  section  19,  are  to  be  paid  out  of  the  rates. 

It  appears,  then,  that  the  rates  made  under  the  locaL- 
act  are  applicable  to  the  payment  of  annuities,  sold  for 
the  expense  of  providing  the  house  of  industry  and  oth^ 
expenses  incidental  thereto,  among  which  may  be  men- 
tioned the  salaries  of  officers  to  be  appointed  in  any 
office  or  place  thought  needful  by  the  guardians ;  and 
further,  as  regards  the  poor  themselves,  the  rate  is 
made  applicable  to  a  variety  of  purposes,  connected, 
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indeed,  with  their  relief  and  maintenance,  but  yet  going  1045, 
fiur  beyond  that  to  which  the  ordinary  poor-rate  is  by  hw 
applicable.  We  have  had  occasion  in  passing  to  men- 
tion some  extraordinary  powers  vested  in  the  guardians; 
to  these,  among  others,  might  be  added  the  enactment 
in  section  42,  the  main  object  of  which  is  the  settlement 
of  bastards,  but  which  provides  also  for  the  punishment 
of  the  parents,  and  enables  any  two  of  the  guardians,  at 
the  end  of  a  calendar  month  from  the  birth,  and  at  any 
time  after  the  mother  shall  on  oath  have  declared  who 
is  the  father,  if  he  be  one  of  the  poor  under  their  care, 
to  punish  both  father  and  mother  by  whipping,  confine- 
ment to  hard  labour,  or  by  distinguishing  him  or  her 
hj  some  badge  or  token  of  the  offence  to  be  affixed  on 
the  most  conspicuous  part  of  the  outside  garment.  We 
notice  powers  such  as  these,  not  for  the  purpose  of  pass- 
ing any  opinion  as  to  the  wisdom  or  justice  of  such 
eoivctments,  but  because  all  these  instances  of  unlimited 
confidence  reposed  and  placed  in  the  guardians  make 
it  a  more  consistent  interpretation  of  the  whole  scheme 
of  the  act,  that  it  was  not  intended  that  there  should 
^  any  appeal  against  acts  done  under  their  authority 
l>eyond  themselves.  In  the  same  (42nd)  section,  the 
overseers  and  churchwardens  are  especially  allowed  to 
pursue  the  ordinary  means  against  the  father  and  mother 
for  indemnity,  whence  the  argument  arises  of  the  same 
sort  as  that  noticed  above,  in  respect  of  the  families  of 
Diilitia-men ;  and  the  general  practical  law  as  to  the 
poor  prevails  only  where  expressly  so  stated. 

The  41st  section  is  very  material  in  the  present 
inquiry.  By  it,  the  guardians  and  parish  officers  of  any 
parish  out  of  the  pale  of  those  united  under  them,  may 
contract  for  the  maintenance  and  employ  of  their  i)oor 
in  the  house  of  industry,  and,  in  case  this  be  done,  the 
poor  of  such  parish  are  compellable  to  go  to  this  house, 
and  cannot  be  otherwise  relieved,  and  they  become  sub- 
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1846.  ject  in  all  respect  to  the  rule,  and  powers,  and  pumA 
ments  of  the  corporation :  and,  to  indemnify  the  giuu 
dians,  the  overseers  of  the  parish  may  make  a  rat< 
against  which  an  appeal  lies,  not  to  the  quarter  seadoi 
of  the  county,  but  to  any  two  justices  residing  next  tl 
parish,  within  such  time  afler  such  notice,  and  in  sac 
form  as  the  act  prescribed  as  to  appeals  against  rati 
made  under  it  in  Oxford.  The  decision  of  the  tiv 
justices  on  the  appeal  is  expressly  declared  to  be  fina 
We  hardly  know  how  a  stronprer  indication  of  intentio 
to  take  the  whole  matter  out  of  the  general  law  othei 
wise  applicable  to  it  could  have  been  given. 

We  now  arrive  at  the  appeal  clause  itself — the  37t 
section.  It  applies  in  terms  to  cases  only  where  an; 
one  apprehends  himself  to  be  unequally  taxed,  charged 
or  rated.  In  this  case  the  ovei*8eer  is  bound  on  requea 
to  shew  the  precept  directing  the  rate,  and  the  rate  itsel 
and  permit  copies  or  extracts  to  be  made.  From  thi 
whether  the  parties  are  aggrieved  on  the  total  amoa' 
to  be  levied  on  the  city,  or  the  portions  assessed  on  ii 
individuals,  they  may  then,  within  a  given  time,  comply 
to  two  justices  of  the  city,  who  are  to  issue  their  sur 
mons  for  the  appearance  of  the  [>arish  officers  before  tl 
three  justices,  of  whom  the  mayor  or  recorder  will  I 
one,  and  two  other  guardians  joined  with  them ;  and,  c 
the  production  before  them  of  the  precept  and  writ,  tl 
three  justices,  and  two  guardians  not  being  justices,  fon 
the  court  of  appeal.  They  are  to  examine  all  partie 
the  evidence  to  be  taken  on  oath,  and  make  a  final  ord< 
in  the  premises,  binding  on  the  appellant,  and  on  all  pai 
ties  rated  or  liable  to  be  rated  in  the  same  assessmen 
and  on  all  other  persons.  In  case,  therefore,  of  allege 
inequality  in  rating,  a  final  court  of  appeal  is  express! 
established,  the  decision  of  Avhich  is  final.  To  th 
extent,  it  seems  clear  that  there  can  be  no  appeal  to  th 
court  of   quarter  sessions;    unambiguous  words,  or 
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necessary  implication,  would  be  required  for  the  estar  1846 
bMiment  of  two  concurrent  and  final  courts  of  appeal 
on  the  same  subject-matter;  and,  whatever  may  be  the 
extent  of  the  term  "  inequality  of  rating,"  it  is  an  ar- 
gument, that  there  is  by  a  local  act  a  court  of  appeal 
established,  which  shews  that  the  subject  of  appeal  was 
piesent  to  the  minds  of  the  framers  of  the  act,  and  con- 
sidered to  be  within  the  scheme  of  their  legislation. 
What  the  extent  of  the  term  is  was  much  discussed  in 
the  argument,  and  it  ought  to  receive  a  liberal  interpre- 
tation. We  think  that  a  party  appealing  on  the  ground 
ofmequality  might  certainly  object,  not  only  to  the 
excess  of  his  own  rating  and  the  too  small  rating  of 
other  individuals,  but  also  to  the  total  omission  of  rateable 
property ;  for  this,  as  well  as  the  former,  occasions  him  to 
tewr  an  imequal  or  too  great  a  proportion  of  the  common 
burthen.  It  is  more  doubtful  whether  he  could  object 
that  he  was  rated  for  property  not  properly  within  the 
late,  but  that,  it  should  be  considered,  is  not  properly  the 
subject  of  appeal,  but  action ;  for,  in  such  a  case,  the 
overseers  have  rated  him  without  jurisdiction.  The  un- 
satisfactory nature  of  the  court  of  appeal  was  also  made 
tbe  subject  of  comment ;  it  may  be  answered,  first,  thus : 
*court  which  must  contain  at  least  three  justices  of  the 
P^e,  of  whom  one  must  be  the  mayor  or  recorder,  was, 
*t  the  time  at  least,  as  competent  a  tribunal  as  the 
quarter  sessions  of  the  district,  probably  even  of  the 
county  at  large,  at  one  or  other  of  which  an  ordinary 
appeal  against  the  rate  might  have  been  tried ;  and  it  was 
not  the  less  satisfactory  mode  of  trial  on  a  question  of 
rating,  because  there  was  power  to  examine  parties  on 
oath.  But,  secondly,  it  must  be  answered  that  the  argu- 
ments, drawn  either  from  the  extent  of  the  jurisdiction  of 
the  court  or  its  competency,  are  but  of  a  secondary  na- 
ture, and  must  not  be  relied  upon  as  really  concluding 
the  matter.     The  first  question  would  really  remain  the 
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1845.        same,  if  there  was  no  court  of  ap|)eal  granted  hj  the 
local  act ;  and  that  is,  do  the  makers  of  the  nJbt  set 
under  any  authority  given  by  the  statute  of  E^lizabeth  ? 
If  they  do,  their  act  must  be  subject  to  the  appeal  giren 
by  that  statute ;  if  they  do  not,  its  appeal  dause  does 
not  apply,  and  cannot  be  made  by  implication  to  operate 
on  what  has  been  done  altogether  under  another  statute. 
The  examination  of  the  local  act  shews  the  rate  does 
not  take  its  inception  from  the  parish  officers;  they  nei- 
ther determine  when  it  shall  be  made,  nor  what  shall  be 
its  amount,  nor  have  they  anything  to  do  ¥rith  its  em- 
ployment ;  when  collected  and  paid  over  it  is  appro- 
priated, not  to  merely  parochial  purposes — not  to  s^di 
objects  only  as  the  ordinary  poor-rate  is  confined  to  by 
the  statute  of  Elizabeth ;  nor,  again,  can  it  be  directed 
to  many  collateral  and  special  purposes  to  which  llift 
rate  has  been  made  applicable  by  the  subsequent  statutes. 
It  has  been  the  manifest  object  of  the  act  to  take  the 
city  of  Oxford  out  of  the  control  of  the  general  poor- 
law  of  the  realm,  and  to  vest  the  management  of  the 
poor — ^taking  both  those  words  in  the  largest  sense— in 
the  hands  of  certain  officers  specially  created,  to  wboKs 
larger  powers  are  entrusted  than  have  been  entrusted  ^ 
parish  officers  or  courts  of  quarter  sessions  ^enerflll-7 
Lastly,  we  find  from  examination  that,  whether  wis® 
framed  or  not,  the  system  is,  at  least,  so  complete,  tb^ 
if  the  statute  of  Elizabeth  had  never  existed,  or  was  < 
pressly  repealed,  everything  would  have  gone  on  in 
city  of  Oxford  without  the  slightest  difficulty,  except^ 
deed,  that  the  local  act  takes  the  overseers  and  chui 
wardens  as  it  found  them,  existing  officers,  and,  as  i 
were   still  to  perform   other  functions  of  their  c 
than  those  vested  in  them  by  the  statute  of  Eliza' 
uses  them  for  its  own  purposes ;  it  deals  with  th( 
it  docs  with  justices  of  the  peace,  constables,  and 
officers  already  known  to  the  law.     To  this  exter 
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no  ftirther,  the  statute  of  Elizabeth  seems  necessary  to         i845, 

carrying  on  the  system  created  by  the  local  act 

These  results  of  our  examination  lead  directly  to  the 
ooaclusion  that  the  quarter  sessions  had  no  jurisdiction 
to  entertain  this  appeal,  and  that  our  judgment  must  be 
for  the  defendants. 

Judgment  for  the  defendants. 


The  Queen  v.  The  Inhabitants  of  New  Sarum.  j^^^  28M. 

Indictment  for  non-repair  of  a  bridge.     The  bill  The  stat.  5  &  6 
was  found  at  the  summer  assizes,  1843,  and  removed  enlarging  the ' 
into  this  court  by  certiorari.     On  the  trial  before  Cress-  ^«"d»n«  of 

•^  certain  citieb 

^^  J.,  at  the  spring  assizes  for  Wiltshire,  1844,  by  and  boroughs 

-    ,  .  .11.  1  1        "*  England  and 

consent  of  the  parties,  a  special  verdict  was  taken,  by  Waic«,  for  the 
which  the  foUowbg  facts  were  fouBd :-  L°So!^?' 

The  city  of  New  Sarum,  which  is  also  a  borough,  in  the  <*^«  ^^^  relieve 

•^      ^  ...  *  county  from 

county  of  Wilts,  was  originally  incorporated  by  a  charter  the  repair  of 

of  King  Henry  III,  and  consisted  of  three  parishes — St.  J^^^^enew 

Thomas,  St,  Edmund,  and  St  Martin.     Other  charters  |.^J^f  buT 

^ere  subsequently  granted  to  the  inhabitants  of  the  city  which,  pre- 
V     y  vioustothe 

oy  the  name  of  "  The  Mayor  and  Commonalty  of  the  act,  were  with- 

city  of  New  Sarum,  in  the  county  of  Wilts,"  by  James  ^^^^^  ^^  ^^1" 

I  (1611),  by  Charles  I  (1630),  and  by  Charles  II  (1675).  P^^J^^^^^J^^ 

By  the  charter  of  James  I,  the  mayor,  recorder,  and  ten 

aldermen,  were  appointed  justices  of  the  king,  to  keep 

the  peace  within  the  city  of  New  Sarum,  except  in  the 

Guildhall  of  the  city  in  the  time  of  the  sessions  of  the 

peace  then  to  be  holden  for  the  close  of  the  canons  of 

the  said  city ;  and  in  such  three  last-mentioned  charters 

respectively,  there  is  contained  the  following  words : — 

"  And  that  the  justices  of  the  peace  of  us,  our  heirs,  and 

succeseors,  in  the  county  of  Wilts  aforesaid,  or  any  of 
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1846.        them  hereafter,  within  the   city  aforesaid  or  liberties 

The  QuiBN     thereof,  shall  not  in  any  manner  intermeddle,  nor  have  or 

Inhabka  ti  f   ^^^"^^'^  ^^7  jurisdiction  of  any  causes,  things,  or  matters 

NewSarum.    whatsoever,  which  tothe  justices  of  the  peace  of  the 

city  of  New  Sarum  aforesaid,  by  virtue  of  these  our 

letters-patent,  belong  or  in  anywise  appertain,  so  that 

the  justices  of  the  peace  of  the  said  city  of  New  Sarum 

for  the  time  being,  nor  any  of  them,  enter  into  the  close 

of  the  said  city  of  New  Sarum,  to  do  or  execute  anything 

there,  which  to  the  office  of  justice  of  the  peace  apper- 

tsana. 

By  the  2  &  3  Will.  4,  c  64,  intitled  "  An  act  to 
settle  and  describe  the  divisions  of  counties,  and  the 
limits  of  cities  and  boroughs  in  England  and  Wales,  in 
so  far  as  respects  the  election  of  members  to  serve  in 
Parliament,"  certain  parts  of  the  parishes  of  Fisherton 
Anger  and  Milford,  in  the  county  of  Wilts,  were,  as  to 
the  election  of  members  to  serve  in  Parliament,  included 
within  the  limits  of  the  city  of  New  Sarum,  in  the  sche- 
dule to  the  said  act  called  "  Salisbury,"  in  addition  to 
the  three  parishes  above  mentioned ;  and  by  the  5  &  6 
Will.  4,  c  76,  s.  7,  (Municipal  Corporation  Act), 
the  metes  and  bounds  of  the  city  and  borough  of  New 
Sarum  were  declared,  for  the  purposes  of  that  act,  to  be 
the  same  as  the  limits  settled  and  described  by  the  2  & 
8  Will.  4,  c  64. 

By  letters-patent  bearing  date  June  3rd,  1836,  a  sepa- 
rate court  of  quarter  sessions  was  granted  to  the  borough 
of  New  Sarum. 

The  bridge,  the  subject  of  the  indictment,  is  called 
Harcourt's  Bridge,  and  is  a  common  and  public  bridge, 
situate  wholly  within  the  said  parish  of  Fisherton 
Anger  in  the  common  highway  there,  and  used  by 
the  public  on  foot,  and  with  horses,  coaches,  carts, 
and  other  carriages.  Before  the  passing  of  the  5  &  6 
WilL  4,  c   76,  tlie  whole  of  the  parish  of  Fisherton 
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Anger  was  ¥rilliout  the  boundaries  of  the  city  and         1345. 
borough  of  New  Sarum ;  but  the  whole  of  the  bridge,     ,j^  qoebn 
as  well  as  100  yards  of  the  highway  adjoining  it,  are  ?• 

dtoate  within  that  part  of  the  parish  of  Fisherton  Anger   Nbw  Sabum. 
which  is  included  within  the   limits  of  the  borough 
of  New  Sarum  by  that  act      The  borough  of  New 
Sarum  is  not  a  county  of  itself.      The    repairs    of 
Harcourt's  Bridge,  which  is  an  ancient  bridge,  have 
•Iways,  previous  to  the  5  &  6  Will.  4,  c  76,  been 
inade  by  and  at  the  expense  of  the  county  of  Wilts ; 
but  since  the  passing  of  that  act  the  bridge  has  not 
been  repaired  at  alL     There  were  several  counts  in  the 
uidictment,  each  of  which  alleged  that  the  bridge  was 
^toate  within  the  borough,  and  the  duty  of  the  inha- 
bitants of  the  borough  of  New  Sarum  to  amend  and 
repair  the  bridge  and  the  part  of  the  road  adjoining, 
during  the  whole  time  that  it  had  been  out  of  rep^ : 
iione,  however,  alleged  such  duty  to  have  existed  from 
ftne  immemorial. 

At  the  instance  of  the  prosecutor,  a  concilium  was 
obtabed  in  this  case,  which  came  on  for  argument  23rd 
April,  1845  (a). 

Cockburuy  {Butt  and  Bar  stow  were  with  him),  for 
Ae  prosecutor. — The  question  raised  by  the  special 
verdict  is,  whether  a  bridge  formerly  repaired  by  the 
^unty  at  large,  and  now  included  within  the  limits  of  a 
borough,  as  extended  by  the  2  &  3  Will.  4,  c.  64,  is 
repairable  by  the  county  or  the  borough.  This  is  a  case 
tf  annexation  by  act  of  Parliament,  but  the  duties  conse- 
ntient thereon  cannot  differ  from  those  which  would 
follow  an  annexation  by  royal  charter;  and,  therefore, 
the  onus  of  repairing  tlie  bridge  in  question  must  fall 

(a)  Before  Lord  Denman,  C.  J.;  Paiteson,  Coleridge,  and  Wight- 
man,  Js. 

L.  II.  L  N.  8.  C. 
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1845. 
The  QuKEN 

V. 

lahabitanta  of 
Nkw  Sarum. 


on  the  inhabitants  of  tike  borough  of  New  SanuDy  in 
which  it  is  situate :  Bea  v.  St.  Peter's,  York  (a);  Rex 
V.  Nanmch(b),  the  facts  of  which  case  exactly  corre- 
spond with  those  of  the  present,  so  far  as  the  purpose 
of  the  present  argument  is  concerned,  because  in  nei- 
ther of  them  does  anything  turn  on  the  mode  of 
annexation.  [Patteseny  J. — A  borough  is  not  liable  to 
repair  bridges  unless  immemorially.  Wigktman,  J«— 
Prim&  facie  the  repiur  is  on  the  county,  and  the  special 
verdict  finds  that  New  Sarum  is  not  a  county  of  a 
borough.]  The  22  Hen.  8,  c  5,  s.  3  (Statute  of 
Bridges)  shews  that  the  repair  of  a  bridge  decayed  Mia 
on  the  county  or  borough^  as  it  happens  to  be  situate 
within  one  or  the  other.  The  same,  too,  appears 
from  the  1  Anne,  c.  18,  and  the  12  Geo.  2,  e.  29.  By 
the  5th  section  of  the  first  act,  the  intervention  of  ma- 
gistrates is  necessary  in  order  that  the  funds  required 
for  repairing  a  bridge  may  be  ndsed ;  the  other  statutes 
are  to  the  like  effect.  Now,  by  the  5  &  6  Will  4,  c  76, 
s.  Ill,  (Municipal  Corporation  Act),  the  jurisdiction  of 
county  magistrates  is  altogether  ousted  from  boroughs 
which  have  a  court  of  quarter  sessions  of  their  own; 
nor,  by  section  112,  can  such  boroughs  be  assessed  to 
the  county  rate ;  and  as  magistrates,  in  the  exercise  of 
their  jurisdiction  as  to  bridges,  must  be  acting  within 
the  limits  of  their  respective  commissions,  2  Inst  703  (c), 
it  foUows  that  if  the  borough  is  held  not  liable  to  repair 
the  bridge  in  this  case,  it  cannot  be  repaired  at  alL  A 
bridge  within  the  limits  of  a  corporate  town  is  a  "  cor^ 
porate  building  "  within  the  meaning  of  the  5  &  6  WiU.4, 
c.  76,  8.  92. 


Crawder,  {M.  Smith  with  him),  contrd. — The  ano- 


(a)  2  Ld.  Rayxn.  1249.  (b)  1  Str.  177. 

(c)  See  also  14  Geo.  2,  c.  33. 
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nuly  suggested  on  the  other  side  would  not  produce  so  lem, 
great  a  hardship  to  this  borough  as  a  decision  that  it  is  ^^  queen 
to  he  nddled  with  the  repair  of  a  bridge  which  has  ,^^- 
always  bekmged  to  the  county,  and  has  been  repaired  Niw  Sarum. 
SB  such.  Section  7  of  the  5  &  6  Will  4,  c  76,  extends 
the  boundaries  of  boroughs  only  ^^  for  the  purposes  of 
that  act  ;^  and  this  Court  will  not  allow  a  more  general 
cQosftniction  of  the  act  to  be  adopted  unless  the  express 
words  render  it  inevitable:  Beadsworth  v.  Torkinff- 
fon(a);  Regina  v.  Deane{b).  The  sections  referred  to 
on  the  other  side  all  relate  to  boroughs  which  had  pre- 
"rionaly  no  exclusive  jurisdiction  of  their  own;  the  92nd 
section,  too,  directs  the  application  of  the  borough  funds 
to  ''purposes  to  which,  before  the  passing  of  the  act,  a 
borough  rate  or  county  rate  was  by  law  applicable  in  such 
hopoogh  or  county ;"  and  that  cannot  apply  to  a  case 
He  the  present,  as  here  no  rate  has  ever  been  ap- 
plicable to  such  a  purpose  as  the  repair  of  this  bridge. 
If  this  be  a  casus  omissus,  the  Court  will  not  supply  it. 
The  cases  cited  are  not  in  point.  In  Rex  v.  iVbr- 
^k(c)  the  dispute  was  between  two  counties;  and  in 
^v.  St,  Peter' 8y  York  (d),  the  annexation  of  the  bridge 
^  taken  place  before  the  passing  of  the  22  Hen.  8, 
^  5;  and  there  the  charter  expressly  provided,  that  the 
bridge  should  be  within  the  city  of  the  county  of  York ; 
^d  a  county  of  a  city  is  a  county  to  all  intents  and 
Purposes.  The  indictment  is  wrong :  it  states  that  the 
"ridge  is  situate  within  the  borough,  but  that  is  not 
^ODgh.  The  fact  that  a  bridge  is  found  within  a 
franchise  is  not  suflBcient  to  charge  the  inhabitants,  for 
4eir  liability  only  arises  when  no  one  is  bound  to  repair 
%  2  Inst.  700.  It  is  not  stated  that  the  borough  has 
repaired  this  bridge  from  time  immemorial,    nor  that 

(a)  1  Q.  a  R.  782.  (c)  1  Str.  177. 

(h)  2  Q.  B.  R.  96.  {d)  2  Ld.  R«ym.  1249. 

l2 
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1845.        t^e  port  annexed  to  the  borough  was  bound  by  imme-' 
,j]^^"q^j^    morial  usage  to  repair  it ;  yet  it  is  laid  down  by  hi^ 
''•  authority  that  the  extent  of  the  territory  chargeable  in 

Nbw  Sarum.  such  case  is  to  be  ascertained  by  usage  and  custom, 
and  that  in  default  only  of  usage  or  custom  to  charge  a 
smaller  territory^  the  charge  shall  fall  upon  the  larger; 
that  is,  upon  the  county.  Com.  Dig.,  Chimin,  (B.  2), 
[They  cited  also  Bex  v.  Stouffhton  (a)  and  Rex  y.  Hen- 
dan  {b).] 

Cochburuy  in  reply. — The  passage  cited  from  Lord 

Coke  only  amounts  to  this,  that  where  no  other  person 

or  body  can  be  found  by  whom  the  repair  of  a  bridge 

should  be  made,   then  the  repair  should  fall  on  the 

county;  but  if  the  bridge  be  found  to  be  within  a 

franchise,  then  the  franchise  must  rep^.     Where  a 

bridge  is  situate  within  the  old  limits  of  a  borou^ 

the  borough  funds  would   certainly  be  applicable  to 

the  repair  of  it;  and  there  is  no  reason  why  the  same 

liability  should  not  arise  when  the  annexation  is  mad^ 

by  act  of  Parliament   By  the  7th  and  8th  sections  of  th* 

5  &  6  WiU.  4,  c.  76,  the  limits  of  boroughs  are  to  be  asoei^ 

taincd ;  and,  as  no  mention  is  made  in  them  of  count: 

bridges  for  the  purpose  of  excluding  them  from  th^ 

operation,  it  may  be  presumed  that  the  legislature  i 

tended    bridges   comprised  within  the  new  limits 

become,  for  all  purposes,  borough  bridges.      [W^ 

marij  J. — There  is  the  case  of  Rex  v.  The  JusticeM 

Gloucestershire  {c).']     That  was  the  case  of  a  tranp 

from  one  county  into  another,  Bristol  being  a  cou 

of  itself. 

Cur.  adv.  Yxi 

Lord  Denman,  C.  J.,  now  delivered  the  judg 
of  the  Court. — This  was  an  indictment  against  tlie 
bitants  of  the  city  and  borough  of  New  Sarui 

(a)  2  Saund.  158,  i.        (6)  4  B.  &  Ad.  628.       (c)  4  A.  & 


Inhabitants  of 
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nott-repdr  of  a  bridge  and  100  yards  of  the  highway 
adjoining  the  south  end  thereof 

Upon  the  trial  of  this  indictment,  a  special  verdict 
was  found,    from  which  it  appears  that  the  said  city    New  Sarum . 
was  incorporated  by  three  several  charters,  in  each  of 
which  was  contained  a  non-intromittant  clause ;  more- 
over, that  the  bridge  in  question,  until  the  passing  of 
the  act  of  2  &  8  Will.  4,  c  64,  which  altered  the  extent 
of  certain  boroughs,  was  situate  without  the  borough, 
in  the  county  of  Wilts,  and  had  been  always  repaired 
thereby.     By  that   act  the  borough  of  New  Sarum, 
which  before  had  always  consisted  of  three  parishes, 
was  enlarged  by  the  addition    of  a    portion  of   two 
other  parishes,  (one  Fisherton  Anger),  which,  before 
the  aet,  were  no  portion  of  the  borough.     The  bridge 
in  question  and  the  hundred  yards  of  highway  adjoining 
tlieieto,  are  in  the  parish  of  Fisherton  Anger,  and  part 
of  the  borougL     It  further  appears  that  the  metes  and 
'H)und8  of  the  borough,  so  altered  by  the  act  of  2  &  3 
"ilL  4,  c.  64,  were  adopted  by  the  subsequent  act  of 
5&  6  Will  4,  c.  76,  "for  the  purposes  of  that  act." 
And  as  these  statutes  are  referred  to   in  the   special 
verdict,  and    were    (especially   the    latter)   made    the 
pi^cipal  matter  in  discussion,  it  may  be  convenient  to 
insider  them  first. 

The  act  of  2  &  3  WilL  4,  c  64,  may  be  dismissed 
^th  a  short  notice,  inasmuch  as  it  plainly  had  no 
^ference  whatever  to  a  case  like  the  present,  as  the 
title  itself  imports,  that  being  "  An  act  to  settle  and 
describe  the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales,  in  so  far  as 
respects  the  election  of  members  to  serve  in  Parlia- 
ment.'* It  was  obvious  that  it  had  no  reference  to 
anything  but  the  intended  change  in  the  representation 
of  the  country.  The  latter  act,  5  &  6  Will.  4,  c.  76, 
was  prindpally  under  consideration  before  us.     And 
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1846.        with  respect  to  this,  also,  it  seems,  upon  examinatiaD, 
The  QuBKN     ^  ^  clear,  that  no  such  case  as  the  present  was  contem- 

V*  plated,  the  whole  statute  embracing  different  objects, 

InhAbiUntB  of  ,,.  .■,,.••  i»t«  i 

Kkw  Saaum.    and  having  past  entirely  auo  mtmtn, — the  title,  m  trutiv 

being  sufficiently  descriptive  of  its  purpose,  which  is^ 
^^  An  act  to  provide  for  the  regulation  of  municipal 
corporations  in  England  and  Wales ;"  that  is,  to  effect 
a  change  in  the  constitution  of  corporate  towns  taking 
their  limits  and  boundaries  as  thereby  provided. 

And,  in  the  first  place,  it  is  to  be  observed,  that  there 
is  no  direct  provision  for  the  case  before  us:  that, 
indeed,  was  not  contended  for  in  argument,  because,  if 
any  such  could  have  been  found,  there  would  have  been 
an  end  of  the  question.  Nor  do  we  think  that  it  is 
provided  for  indirectly ;  by  which  is  meant,  that  there 
is  no  provision  for  additional  expenditure  by  reason  of 
a  new  liability  of  this  description ;  though  many  pro- 
visions are  made  for  other  expenses  occasioned  by  the 
operation  of  the  act  For  instance,  in  sect.  24  it  is 
enacted,  that  certain  trifling  expenses  incurred  by  the 
making  lists,  and  matters  connected  therewith,  shall  be 
defrayed  out  of  the  borough  fund.  By  sects.  66  and  67, 
the  compensation  to  retiring  officers  is  to  be  made  in 
the  manner  prescribed,  and  is  also  charged  upon  the 
borough  fund.  And  even  in  sect.  92,  which  defines 
"  the  borough  fund," — of  what  it  is  to  be  composed,  and 
how  supplied, — though  many  expenses  are  specified, 
there  is  none  bearing  any  resemblance  to  this  new 
liability  arising  from  the  addition  of  a  new  district  for 
another  purpose.  Other  instances  might  be  noticed, 
but  we  shall  be  content  with  one  more.  In  sect.  114, 
provision  is  made  for  payment  to  the  treasurer  of  any 
county  which  shall  have  incurred  expense  in  the  prose- 
secution,  maintenance,  and  punishment,  transport,  and 
oonveyanc*;  of  offenders  committed  for  trial  to  the 
assizes  of  such  county  from  boroughs  having  a  separate 
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cooit   of  quarter  sessions,  (New  Sarum  is  one),   and 
that  payment  is  to  come  from  the  borough  fund. 

It  IB  true  that  there  are  clauses  in  the  act  calculated 
to  create  sufficient  difficulty ;  but  whether  they  go  far 
eaough  to  sustain  the  argument  for  the  prosecution  re- 
iJMins  to  be  considered.  And  with  this  view,  it  may 
iM>t,  perhaps,  be  needful  to  refer  to  more  than  sect.  112, 
because  that  argument  substantially  was,  that  the  borough 
rf  New  Sarum  being  withdrawn  from  contribution  to 
the  county  rate,  therefore  it  is  liable  to  the  repair  of  the 
bridge  in  question ;  and  the  provision  is,  "  that  after  the 
gnmt  of  a  separate  court  of  quarter  sessions  to  any 
borough,  (New  Sarum,  we  have  seen,  has  such),  and  no- 
tice thereof  to  the  clerk  of  the  peace  of  the  county  in 
which  the  borough  is  situate,  it  shall  not  be  lawful  for  the 
jitttices  of  the  peace  for  such  county  to  assess  any  mes- 
suages, lands,  tenements,  or  hereditaments  within  such 
borough  to  any  county  rate  thereafter  to  be  made,  but 
every  part  of  such  borough  shall  be  thenceforward  wholly 
&ee  and  discharged  from  contributing  to  any  rate  or  as- 
aessment  of  and  for  such  county."  There  is  a  trifling 
exception  to  this,  not  material  to  be  observed  upon,  which 
lefers  chiefly  to  sect.  1 14,  before  noticed. 

Beliance  was  also  placed,  in  behalf  of  the  prosecution, 
upon  the  enactment  in  the  Statute  of  Bridges,  (22  H.  8, 
c.  5,  s.  2),  which  is  as  follows : — After  reciting,  "  that  in 
many  parts  of  the  realm  it  cannot  be  known  what  part  of 
the  district,  city,  borough,  &c.,  ought  to  make  bridges  de- 
cayed," it  is  enacted,  s,  3,  "that  in  every  such  case,  the  said 
bridges,  if  they  be  without  the  city  or  town  corporate, 
shall  be  made  by  the  inhabitants  of  the  shire  or  riding 
within  which  the  said  bridge  decayed  shall  happen  to  be ; 
and,  if  it  be  within  any  city  or  town  corporate,  then  by 
the  inhabitants  of  such  city  or  town  corporate." 

It  is  material,  however,  to  consider  what  is  the  state 
of  the  law  with  respect  to  the  repair  of  bridges.     Now,  it 


1845. 


The  QuEKN 

V. 

Inhabitants  of 
New  Sarum. 
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1846.        is  to  be  remembered,  that  the  Statute  of  Bridges  oreafted 

ij^^"2^w     °^  °®^  liabilities.     That  is  expressly  recognised  by  the 

,  ^  ^,^'       ,  learned  Judges  in  the  case  of  Rex  v.  2%*  West  Ruiuw  oj 

Inhabitants  of  .  . 

Nbw  Saaum .  York$hire{a\  (which  has  always  been  considered  a  leading 
authority  upon  this  subject),  and,  indeed,  follows  directl] 
from  the  reading  of  Lord  Coke  himself  upon  the  aak 
statute  (2  Inst  700);  and,  accordingly,  no  indictment  hai 
been  sustained,  before  or  since  the  statute,  which  chargec 
any  district,  (including  a  city  and  town  corporate),  not  i 
county,  with  liability  to  repair  simply,  whidi  is  suffi- 
cient in  the  case  of  a  county,  because  upon  that,  as  Lore 
Coke,  in  his  reading,  observes,  and  is  well  known,  a  primi 
facie  liability  is  cast  In  the  case  of  Rex  y.  Eccksfield(b) 
in  the  judgment  of  the  Court  it  is  said,  that  the  case  o 
counties  and  bridges  within  them  is  analogous  to  tha 
of  parishes  and  highways  situate  within  them ;  as  U 
which  it  is  familar  law,  that  the  parish  cannot  dischaigi 
itself  by  fixing  a  township  or  other  district  within  it,  with- 
out shewing  immemorial  usage  as  against  such  town8hi[ 
or  district  It  has,  indeed,  been  questioned,  in  the  case  a: 
Rex  V.  The  Inhabitants  of  the  West  Riding  of  Yorkshire  [e] 
whether,  where  a  county  sought  to  throw  the  repair  c 
300  yards  of  the  highway  at  the  end  of  and  adjoining  to 
bridge  upon  an  inferior  district,  (township  of  Leeds),  soa 
consideration  for  the  liability  of  such  district  ought  n. 
to  have  been  stated  in  the  indictment :  it  was  held,  ho^ 
ever,  that  the  statement  of  immemorial  usage  was  su£ 
cicnt:  but  that  such  statement  is,  in  such  case,  abs< 
lutely  necessary,  is  undoubted.  It  follows,  therefor 
that  the  statement  in  the  Statute  of  Bridges,  "if  it  \ 
within  any  city  or  town  corporate,  then  to  be  made  b 
the  inhabitants  of  such  city  or  town  corporate,''  is  to  I 
understood  with  the  qualification  which  we  have  noticec 
and  that  the  borough  of  New  Sarum  never  could  ha\ 

(a)  2  East,  342.        (b)  1  B.  &  A.  348.        (c)  4  B.  &  A.  623. 
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be^ZB  liable  by  virtue  of  that  statement,  the  repairs  hav-      ^S^* 

it^S    ^ways  been  performed  by  the  county.  The  Qubbn 

17ie  question,  therefore,  is,  whether  the  stat.  5  &  6    inhabiunts  of 

W^iil  4,  c.  76,  has  had  the  eflRsct  of  changing  the  legal   N«w  Sarum. 

luiJti^mJity.     That  such  a  change  could  only  be  eflFected  by 

lEB^iCksis  of  an  act  of  Parliament,  there  can  be  no  doubt. 

X'lB.s^'t  the  act  in  question  was  passed  without  reference 

to   ^ftJr^e  case  which  has  arisen,  and  was  wholly  imforseen 

am.c:»s3g8t  the  extensiYe  alterations,  entirely  of  a  different 

d^^Ki^xiption,  then  in  contemplation,  we  have  already  had 

ooc5«itsion  to  observe.     It  may  be  an  inconvenience,  per- 

l^^-p^^a  and  an  inconsistency,  that  the  part  of  Fisherton 

Aj^^jer  which  is  now  within  this  borough  should  be  re- 

U^^v^^^  from  all  contributions  towards  the  county  rate, 

**^^     that  a  bridge  situate  within  the  extended  limits  of 

the    1>orough  should  be  still  repaired  by  the  county,  de- 

P^'v-^d,  by  the  effect  of  the  act  of  Parliament,  of  any 

*'*®i«'tance  fix)m  the  newly  added  part  of  the  borough. 

^^^"t  the  case  of  a  bridge  such  as  this  will  remain  as  be- 

™^^*^^  at  least  common  to  the  borough  and  the  county ; 

*^^»  considering  that  the  inhabitants  of  the  borough  have 

^  svistain  alone  the  borough  rate,  there  would  be  some 

^^^^ojivenience  in  casting  upon  them  also  the  entire  charge 

^*  x^c^aintaining  the  bridge,  which,  before  the  newly  added 

P^^*ti  of  the  borough,  they  only  shared  with  the  rest  of 

^^   oounty.     At  all  events,  it  seems  to  us  to  be  a  case 

^^     legLslative  interference,  if  required,  and  that  it  is 

^^■^^^^  to  allow  the  inconvenience  to  continue,  than  by 

^^^V^tfiil,  it  may  be  somewhat  forced  construction,  to 

^*^*^Xfc^  the  legal  liability,  which,  before  the  passing  of  the 

^    lad  long  been  settled. 

^-^pon  the  whole,  we  are  of  opinion  that  our  judgment 

"^^^«*  be  for  the  defendante. 

Judgment  for  the  defendants* 
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MICHAELMAS  TERM,  1845. 


Nov.  Wh. 

An  order  of  a 
coart  of  quar- 
ter seMions, 
that  **  no  officer 
of  their  ooart 
shall  thereafter 
take  or  demand 
any  fee  or  pay- 
ment whatever 
from  any  de- 
fendant in  cases 
of  misdemean- 
onr/'  may  be 
removed  by 
certiorari. 

A  Uble  of 
fees,  duly  made 
and  sanctioned 
under  57  Geo. 
3,  c.  91,  aa- 
thorising  fees 
to  be  taJcen 
from  defend- 
ants in  misde* 
meanoors,  is 
legal,  and  an 
o^er  of  ses- 
sions ordering 
officers  not  to 
take  SQch  fees 
is  illegal. 


The  Queen  v.  Coles. 

In  Michaelmas  Tenn,  1844,  Crowder  had  obtained  a 
rule  nisi  calling  upon  the  justices  of  Somersetshire  to 
shew  cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  into  this  Court  an  order  made  by  them  at  the 
general  quarter  sessions  of  the  peace  holden  at  Taunton 
on  the  15th  of  October,  1844,  whereby  it  was  ordered 
that  **  no  officer  of  that  court  should  thereafter  take  or 
demand  any  fee  or  payment  whatever  from  any  defend- 
ant in  cases  of  misdemeanour." 

The  circumstances  under  which  the  order  was  made 
were  fiilly  set  out  in  the  affidavit  of  Mr.  Coles,  the  derk 
of  the  peace,  as  well  as  the  usage  observed  in  the  county 
of  Somerset  with  respect  to  fees  payable  by  defendants 
in  misdemeanours :  see  Regina  v.  The  Justices  of  Somer- 
setshire (a).  No  cause  being  shewn  against  the  rule,  it 
was  made  absolute.  On  the  order  being  brought  up  by 
this  certiorari,  a  rule  to  shew  cause  why  the  order  should 
not  be  quashed  was  obtained,  and  enlarged  by  consent, 
against  which — 


(a)  Ante,  Vol.  1,  p.  441.  setshire  was  set  out  in  the  affi- 
The  table  of  fees  used  by  the  davits,  and  contained,  amongst 
clerk  of  the  peace  in    Somer-    others,  the  following  items  ; — 
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r  F.  Thesigery  Attomey-<Jeneral,  Sir  F.  Kelfyy  1845, 
dtor-General,  and  M.  Smithy  now  shewed  cause. — 
ould  eeem  that  anj  argument  on  the  validity  of  the 
rnow  before  the  Court  is  rendered  unnecessary  by  a 
it  act  of  Parliament,  the  8  &  9  Vict,  c  114»  which 
3xtended  the  provisions  of  the  55  Geo.  3,  c.  50,  and 
ished  all  fees  from  defendants  in  cases  of  miade- 
lour.  But  if  the  Court  should  not  give  this  effect 
le  act)  then  it  is  submitted  that  the  order  in  ques* 
is  not  such  a  one  as  can  be  brought  up  by  certio- 
In  Rex  V.  Lloyd{a)f  it  is  stated  by  Bulkr,  J., 
•ring  to  the  case  of  Rex  v.  Lediard  (J),  "  that  a  cer- 
\n  does  not  lie  to  remove  any  other  than  judicial 
"  Acts  merely  ministerial  are  not  the  subject  of  a 
iorari;  and,  therefore*  this  order,  which  is  only  a  direo- 
given  by  the  justices  to  their  own  officer  for  the 
ilation  of  his  particular  duties,  cannot  be  so  re- 
ed. ICokridffe^  J. — Suppose  an  order  of  justices  to 
certain  expenses  out  of  the  county  pxurse;  would  not 
be  a  judicial  order,  and  removeable  by  certiorari  ?] 
unless  the  certiorari  were  given  by  a  particular 
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or  misdemeanour,  dis- 

arged before  traverse 

charged   after  traverse 
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1845.  statute.  In  Rex  v.  Lediard  (a),  it  was  held  that  a  cer- 
tiorari would  not  lie  for  removing  a  warrant  of  a  justioe 
of  the  peace;  and  the  distinction  is  there  drawn  betwe^i 
judicial  proceedings  and  those  merely  ministeriaL  In 
Jacob's  Law  Dictionary,  a  certiorari  is  said  to  be  a  writ 
directed  to  the  "judges  or  officers  of  inferior  courts, 
commanding  them  to  certify  or  to  return  the  records  of 
a  cause  depending  before  them  f  but  here  no  cause  is 
depending,  and  no  proceeding  can  be  advanced  by  bring- 
ing up  this  order;  consequently  this  Court  can  give  no 
better  justice  in  any  cause  already  on  foot,  but  can  only, 
if  they  entertain  it  at  all,  give  a  general  opinion  on  a 
general  point  of  practice.  The  various  cases  in  which  a 
certiorari  lies  seem  to  be  all  brought  together  in  the 
work  last  cited;  but  imder  none  of  them  can  the  order 
now  before  the  Court  be  arranged.  [Lord  Denman, 
C.  J. — Is  not  this  order  made  by  a  judicial  body,  and 
is  it  for  those  who  issue  it  to  say  it  has  no  effect?]  If 
the  order  is  altogether  illegal,  it  may  be  treated  as  a 
mere  nullity.  [^Coleridgey  J. — You  cannot  argue  that, 
because  it  is  a  nullity,  it  cannot  come  before  this  Court] 
It  may  be  entirely  disregarded.  If  a  certiorari  will  lie 
in  such  a  case  as  this,  there  can  be  no  direction  of  an 
inferior  court  to  any  of  its  officers,  which,  if  reduced  to 
writing,  may  not  be  brought  here  in  the  same  way. 

But,  assuming  the  order  to  be  legal,  it  is  for  the  other 
side  to  shew  that  the  fees  which  it  prohibits  are  legal 
also.  Their  legality,  however,  must  depend  on  the 
common  law,  on  prescription,  or  on  a  particular  statute. 
It  is  clear  that  they  are  not  sanctioned  by  common  law, 
as  the  office  of  clerk  of  the  peace  is  certainly  of  later 
creation  than  the  time  of  legal  memory  (6).  In  2  Inst. 
210,  the  Statute  of  Westm.  1,  c.  26,  prohibiting  the 

(a)  Sayer,  6.  (6)  See  Harding  y.  Pollock,  6  Bing.  25. 
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oflS<^d  of  the  Crown  from  taking  fees,  is  stated  to  be        i845. 

an.     ^affirmation  of  the  common  law,  and,  in  4  Inst.  274,  it 

is   rn^d  that  a  derk  of  a  market,  who  is  a  king's  officer, 

OLKZMJKiot  prescribe  against  the  Statute  of  Westm.  L     If  it 

shc^-mjld  be  contended,  that,  although  there  is  no  l^al 

pr^^^Ksription  to  sanction  the  fees  against  which  the  order 

^^^^     been  made,  jeU  that  hj  long  usage  and  custom,  they 

Ai'^^     sufficiently  warranted,  such  usage  and  custom  must, 

^^       ^uy  rate,  be  shewn  to  be  uniform  and  invariable ; 

^^^^^^reas  it  is  ascertuned  and  stated  in  the  affidavits  be- 

^^'^■'^^  the  Court,  that  in  different  counties  throughout  the 

^^^^Jggdom  the  fees  paid  to  clerks  of  the  peace  are  various 

^^^  ^^mount,  and^  in  some,  never  collected  at  all  (a).    [  Cole- 

^"^^^^^e,  J. — The  variation  in  amount  does  not  seem  ma- 

^^**i^l,  as   they  may  have  been  altered  and   variously 

^^^'tled  by  different  judges  of  assize ;  and,  where  none 

^*^^     iaken,  there  the  Judges  may  have  struck  them  out.] 

-^^  either  is  there  any  act  of  Parliament  which  creates 

*^^ili  fees  to  be  paid  to  the  clerk  of  the  peace  as  this 

^*xi^  forbids.     By  the  57  Geo.  3,  c.  91,  magistrates  at 

^^^^^orter  sessions  were  not  empowered  to  create  fees,  but 

^^^l^^  to  ascertun  and  settle  them  by  excluding  or  in- 

®^**'^ing  them  in  the  tables  to  be  made  in  pursuance  of 

*^^  t  act.     If,  therefore,  the  table  of  fees  now  used  by 

'^^'"^*-*  Coles  be  construed  as  authorising  fees  from  defend- 

^'^  ^^"^  in  misdemeanour,  it  is  illegal ;  if  it  does  not  bear 

.  ^^^^  a  construction,  then  the  present  order  does  not  affect 

]^^^^  ^^jid  the  interference  of  this  Court  is  not  required  (A). 

^  i^ey  cited  also  Bacon's  Abridgement,  Fees  (A) ;  Dal- 

^^^^«  Just.,  B.  1,  c.  41 ;  and  Fleetwood  v.  Finch,"] 

^Orowder,  Kinghikey  Serjt.,  and  Moody ^  contr^. — It  is 

^^^-^^)  It  was  stated  in  an  affida-  counties  and  seventy  -  four  bo- 

^         ^^^  Mr.  Escott,  one  of  the  jus-  roughs  in  the  kingdom,  no  fees 

^T  ^^^fc,  that  it  appeared  by  returns  are  paid  to  the  clerk  of  the  peace, 
^^^arliament,  that,  in  thirty-two        (ft)  2  H.  Bl.  220. 


\ 
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1845.  too  late  now  for  the  other  side  to  contend  that  this  cider 
is  a  nullity,  and  not  removeable  by  certiorari ;  that  should 
have  been  stated  before  this  rule  was  enlarged :  Beg  ▼• 
Hartshorn  (a).  [Lord  Denmany  C.  J. — ^We  haTC  no 
doubt  that  this  is  a  judicial  order,  and  properly  before 
the  Court.]  Then,  as  to  its  validity.  There  can  be  no 
doubt  that  the  table  of  fees  used  by  Mr.  Coles,  which  was 
settled  and  sanctioned  in  accordance  with  the  proToaioiis 
of  the  57  Geo.  3,  c  91,  does  contain  certain  fees  to  be 
received  from  defendants  in  misdemeanour.  [Lord 
Denmanj  C.  J. — It  is  contended  on  the  other  mde  that 
the  57  Geo.  3,  c  91,  does  not  authorise  such  fees  firom 
defendants.]  It  seems,  however^  to  recognise  them^  and 
the  55  Geo.  3,  c.  50,  certainly  does  so  by  inference  in 
some  cases,  as,  in  sect.  4,  the  fees  payable  by  *^  traversen 
not  in  prison,"  are  left  as  they  were  before  that  act 
passed.  The  recognition  of  them,  therefore,  in  an  act 
of  Parliament,  affords  a  strong  argument  against  their 
iUegahty.  [Lord  Denman^  C.  J. — ^Does  not  the  last 
act,  8  &  9  Vict  c  114,  abolish  fees  from  defisnd- 
ants? — what  defendants  are  not  contemplated  by  it?] 
That  act  refers  only  to  persons  acquitted  or  not  prose- 
cuted. In  this  table  there  are  fees  on  conviction^  in- 
cluding those  that  would  have  been  abolished  by  the  act 
if  the  defendant  had  been  acquitted.  In  respect  to 
those,  therefore,  the  table  is  still  valid ;  also  with  fe- 
spect  to  fees  taken  from  defendants  who  enter  into 
recognizances  to  prosecute  a  traverse,  and  others.  The 
order,  therefore,  which  is  now  impeached,  cannot  be 
considered  a  nullity,  as  it  is  directed  s^ainst  fees  which 
have  usually  been  paid,  which  have  received  the  sanctioD^ 
of  the  Judges  of  asdze,  and  which  are  not  forbidden  by 
any  act  of  Parliament.  There  is  only  one  legal  mod^ 
of  effecting  what  the  justices  desire,  and  that  they  have 

(a)   2  Burr.  745. 
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^ected  to  adopt   [They  cited  1  Burn's  Just  (D'Oyly),         i84fi. 
P*  ^^ ;  Reffina  y.  Baker  {a),  Regina  v.  Bishop  [b) ;  and 
*^^9^  y.  The  Justices  of  Somersetshire  (c),  and  were  then 
^topped  by  the  Court.] 

Xford  DsNMAN,  C.  J. — It  appears  to  me  that  this 
hitler  cannot  possibly  be  sustained.     The  first  document 
^  ^Uch  I  refer  is  the  table  of  fees,  established  in  the 
y  ^ar  1826,  under  the  authority  of  the  act  of  Parliament, 
**^  with  the  sanctioA  of  the  two  Judges  who  travelled 
uie  circuit  at  that  time.     That  is  primi  facie  a  state- 
<Oeut  not  only  of  fees  which  ought  to  be  paid  from 
'^l^eiioefbrth,  but  of  the  fees  which  had  been  ascertained 
H8  legally  due ;  that  appears  to  me  to  be  the  fair  import 
of  Hie  statute  under  which  that  document  was  made. 
They  had  no  power  to  create  fees,  that  is  quite  clear, 
l>ut  they  had  power  to  ascertain,  settle,  and  prescribe 
^^liat  fees  for  the  future  should  be  taken ;  meaning,  how- 
Civer,  that  the  fees  to  which  their  authority  was  to  be 
Hilled  should  be  fees  to  which  the  party  had  been  en- 
titled before. 

Now,  I  am  not  sure  that  the  argument  may  not  be 
^ht,  when  it  is  said  that  that  alone  would  be  sufficient, 
^^  authority  being  exercised  by  a  court  of  justice  in 
^  first  place,  and  with  the  sanction  of  the  Judges  in  the 
*^nd  place,  under  the  authority  of  that  act  of  Parlia- 
^nt    But,  in  addition  to  that,  I  think  it  is  perfectly 
<^ear,  from  the  55  Geo.  3,  c  50,  that  fees  of  this  de- 
scription were  formerly  payable  on  the  part  of  defend- 
*^tB;  and  if  we  can  see  clearly  that  they  were  fees 
Wore  that  time  by  law  recognised  as  payable  on  the 
P^  of  defendants,   then  it  is   quite  dear  that  the 
s^ttions  have  assumed  to  do  more  than  they  had  any 

(a)  7  Ad.  ft  E.  502.    {b)  Car.  &  M.  302.    (c)  Ant^,  Vol.  1 ,  p.  441 . 
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1845.  right  to  do,  when  they  have  said  no  fees  for  the  future 
shall  be  paid  on  the  part  of  defendants ;  and  upon  this 
very  short  ground,  having  this  matter  brought  before 
us, — a  judicial  order,  as  I  consider  it,  prescribing,  in 
an  important  matter,  the  future  rights  of  an  officer  of 
that  court  as  affecting  all  persons  in  one  capacity  that 
may  come  before  it, — I  think  we  are  bound  to  say,  that 
the  sessions  have  assumed  to  do  that  which  evidently 
in  this  short  view  of  the  case  they  had  no  power  to  do. 
I  think,  therefore,  we  are  not  at  liberty  to  decline  exercis- 
ing our  jurisdiction  on  the  case ;  not  that  we  are  bound 
in  all  cases  where  we  think  right  has  not  been  done  to 
interfere;  but,  in  a  case  of  this  great  importance,  I 
think  that  we  ought  to  tell  the  court  of  quarter  ses- 
sions that  they  have  not  proceeded  as  the  law  warrants 
them  in  proceeding. 

My  opinion,  therefore,  is,  that  this  order  must  be 
quashed 

Williams,  J. — It  was  properly  conceded  by  the  At- 
torney-General that,  if  in  a  single  instance  there  was  a 
fee  legally  claimable  by  the  clerk  of  the  peace,  this 
order  could  not  be  supported,  inasmuch  as  it  attacks 
all,  without  exception ;  and,  therefore,  whether,  if  the 
order  be  set  aside  on  such  a  ground  as  that,  much  pro- 
gress is  made  in  the  settlement  of  differences  which 
were  said  to  exist  in  the  west,  I  very  considerably  doubt ; 
but,  however,  be  that  as  it  may,  the  question  is  simply 
and  solely,  whether  the  order  can  be  sustained. 

Now,  for  the  reasons  which  I  will  not  go  over,  stated 
by  my  Lord  Denman,  I  think  that  there  is  a  presumption  to 
be  derived  from  the  57  Geo.  3,  c  91, — which  does  not  say 
justices  may  make  new  fees,  but  settle  fees, — that  there 
must  be  fees  existing  in  point  of  law,  which  it  was  within 
their  competency  and  jurisdiction  to  regulate  and  settle; 
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thal^  oerteinly,  is  carried  iiirther  a  great  deal  by  the        i845 

SS   4Z3eo.  3,  c.  50,  because  there,  I  think,  there  is  a  more 

clijR'fc.mnot  reoognitioii  of  fees  being  due  and  payable  to  the 

cl^srvli:  of  the  peace  on  such  occasions.     The  statute  8  &  9 

VTL<:5*c.  1 14,  might  have  the  effect  of  inducing  that  hesita- 

tiLozm.  onthepartoftheCourttowhichhisLordshipalludes; 

nsk,y^:9  if  it  should  be  seen  that  the  order  only  did  that 

^w'lmm^di  an  act  of  Parliament  since  passed  had  done,  there 

^Iit  be  reason  for  doubting  whether  we  ought  to  in- 

I  at  all  to  quash  such  an  invalid  order:  but  then 

i^    iBi^sems  to  me,  on  adverting  to  that  act  of  Parliament, 

t€>  l::>^quite  dear  that  there  are  certain  stages  of  proceed- 

and  fees  payable  thereon,  to  which  this  act  of  Par- 

icnt  clearly  does  not  apply.     It  certainly  does  not 

*I>I>l.j  to  those  fees  due  and  payable  in  respect  of  tra- 

^^i^'^B^rs,  that  class  of  fees  which  is  in  the  course  of  pro- 

^^^"C^ding.    It  appears  to  me,  therefore,  that  this  order  has 

•*^  effect  which  is  untouched  by  the  act. 

CZ^LERiDOE,  J. — I  am  entirely  of  the  same  opinion. 
'^^^  that  I  shall  say  will  be  limited  to  the  last  matter 
^^^^3^  discussion.  It  appears  to  me  that  the  order  is 
*^<>o»igigtent  with  what  has  been  done  in  that  table  of 
^^^  under  the  57  Geo.  3,  c  91,  and  that,  therefore,  this 
'^^^Hjr  is  the  question,  which  of  the  two  takes  the  legal 
^^Mr  of  the  matter. 

^^ow,  I  think,  the  argument,  before  coming  to  the 

^^^etion  of  the  table  of  fees,  was  certainly  taken  higher 

*^^    larger  than  the  truth  can  warrant,  when  so  much 

^^    said  about  the  only  foundation  of  fees  being  pre- 

^^'^ption,  limited  aflerwards  by  the  Attorney-General  to 

*^^ent  usage  and  statute.     I  think  it  can  hardly  be 

^  «o  high  as  that;  we  know  very  well  the  clerk  of  the 

^^o©  is  an  officer  certainly  created  within  the  time  of 

^^^*^ory,  but,  when  created,  from  the  moment  the  justices 

"V^Ol.  II.  M  N.  s.  c. 
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were  obliged  to  hold  quarter  sessions,  it  became  an 
analogous  office  to  that  which  was  probably  a  prescrip- 
tiye  immemorial  one,  the  derk  of  assize ;  and  one  may 
very  well  believe,  that  a  court  of  justice  having  been 
then  lawfully  constituted,  and  officers  bemg  necessary  fix 
the  administration  of  justice  in  that  court,  fees  would  then 
be  paid  to  tiiat  officer  at  tiiat  very  early  period  on  some- 
thing like  an  analogy  with  those  which  were  paid  to  the 
analogous  officer  at  the  court  of  assize,  oyer  and  terminer, 
and  gaol  delivery,  that  is  to  say,  the  clerk  of  assize ;  bai 
it  seems  to  me  that  we  went  far  too  wide  in  going  intc 
that  matter,  because  I  rather  prefer  to  put  it  and  bring 
it  down  to  the  modem  statute,  to  the  authority  undei 
which  tiiat  table  was  created,  and  to  see  how  far  wfaar 
was  tiien  done  was  justified  in  point  of  law. 

Now,  the  statute  authorises  the  justices,  in  the  fiisr. 
place,  to  ascertain  and  settie  the  table  of  fees  and  allow- 
ances ;  that  is  to  be  done  in  a  very  deliberate  manner 
first  at  one  session,  if  approved  there,  then  to  be  broughf 
to  another,  and  ratified  and  confirmed  at  that  session  ^ 
but  tiiat  is  not  all,  for  after  all  it  must  be  submitted  tc 
another  and  a  totally  independent  authority,  the  Judgee 
of  assize,  and  they  are  finally  to  ratify  and  confirm  ortc 
alter  it,  and  the  statute  says,  ^^  with  such  alterations, 
additions,  and  improvements  as  may  seem  to  them  just 
and  reasonable ;"  and  that  when  that  has  been  done  tiie 
clerk  of  the  peace  is  to  take  no  other  fees  but  what  are 
contained  in  that  table  until  the  same  process  has  been 
gone  through  agun. 

Now,  really,  it  is  a  strong  inference,  I  think,  that 
when  the  derk  of  the  peace  is  restrained  from  taking 
any  other  fees  than  those,  he  is  supposed  to  be  allow- 
ed to  take  those  which  are  there  specified ;  it  appears 
to  me  that  when  that  has  been  done,  there  is  such  a 
presumption  of  the  l^ality  of  what  has  been  done,  that 
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tlm^     onus  of  shewing  the  ill^ality  is  rather  cast  on  the        1845. 

otkb^sr  side  than  upon  those  who  stood  upon  that  table. 

X  't'mM^  ink,  taking  it  even  that  the  onus  is  on  them,  it  is 
::>-K2gh  to  say  it  has  been  shewn  by  the  recitals  in  an 
rlier  statute,  the  53  Geo.  3,  that  certain  fees  were  then 
Ml^rstood  to  be  paid  by  defendants,  so  as  to  shew  that 

i^   KKUght  be  a  posable  thing,  and  contemplated  in  law, 

tlmiB-fc  &e8  were  to  be  paid  in  certain  cases  by  defendants. 
I.     think,  therefore,   upon  the  whole,  that  this  rule 

oe]r€:sHnly  ought  to  be  made  absolute. 

"VViOHTMAN,  J. — I  entertain  no  doubt  whatever  but 

^l^sk^  the  order  in  question  may  properly  be  considered 

^  jva^ioial  order,  that  it  may  properly  be  brought  before 

^^A  oxi  certiorari,  and  that  it  is  no  answer  to  the  objec- 

^ox^^  that  has  been  taken  to  the  application  that  has 

beex^  made  to  quash  it,  that  it  must  in  effect  be  a  nuUity. 

^^ti  respect  to  the  effect  of  it,  it  is  to  order  that  no 

**ffioer  of  the  court  do  hereafter  take  or  demand  any  fee 

^^  pctyment  whatever  from  any  defendant ;  then  it  is  said, 

"^^t;>  in  truth,  does  no  more  than  in  the  particular  case  in 

^^^^tion  was  by  law  the  state  of  the  case,  for  that  there 

^^®  xio  legal  right  to  any  fees  whatever  to  be  paid  by 

"^ifeiidants  in  cases  of  misdemeanour. 

^  "^ow,  the  55  Geo.  3,  c  50  and  57  Greo.  3,  c  91,  recog- 

^^^^   generally  the  practice  of  taking  fees  from  defend- 

*^^  in  cases  of  misdemeanour,  and  as  long  ago  as  Ja- 

^^^^^^  1826,  a  table  of  fees  was  established  prescribing 

^  ^^mount  of  fees  to  be  taken  from  such  defendants ;  not 

^^  "^xms  that  they  were  to  be  taken  from  defendants,  but 

^^'^^  can  be  no  doubt  that  it  was  intended  that  the  de-. 

^^'^^^mts  were  to  pay  them. 

^  N'ow,  it  would  be  a  very  short  and  easy  mode  of  getting 

^^  of  such  a  table  of  fees,  which  by  the  statute  is  re- 

<V^iir^  to  be  made  with  certain  formalities,  and  to  be 

m2 
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1845.        confirmed  by  the  Judges,  if  a  subsequent  quarter  i 

sions  could  make  such  an  order  as  that  which  is  in  ques- 
tion; and  I  know  no  reason  why,  supposing  the  law 
had  not  been  altered  as  it  has  been  by  a  late  statute,  if 
the  sessions  difiered  from  the  Judges  in  thdr  allowaiioey 
or  even  the  allowance  of  a  particular  item,  they  m^^ 
not  by  an  order  declare  that  no  officer  thereafter  flkoald 
take  a  particular  fee^  which  they  did  not  think  ought  to 
be  allowed.     It  seems  to  me  that  would  be  direct^ 
contrary  to  what  may  be  understood  to  be  the  intentioii 
of  the  statute ;  that  there  would  be  the  anomaly  existing^ 
that  you  would  have  a  table  of  fees  unrepealed,  ume- 
versed  in  all  respects,  standing  as  the  table  of  fees  to  be 
taken,  and  at  the  same  time  an  order  of  sessions  that  no 
fees  at  all  should  be  taken,  or  at  least  no  particnlir 
fee ;  for  I  can  draw  no  distinction,  if  they  have  power  to 
abrogate  the  table  of  fees  in  part,  they  may  abrogate  the 
fees  in  the  whole,  and  the  sessions  may  say  no  fees  men- 
tioned in  that  table  shall  be  taken.     On  these  gronnib 
it  appears  to  me  this  order  cannot  be  supported. 

Order  quashed. 
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1845. 

The  Queen  v.  The  Justices  of  Surrey.  ^^^  ^^^^ 

X  HIS  was  an  appeal  against  an  order  of  two  justices  Appellants  are 
of  the  peace  for  the  county  of  Surrey,  for  the  removal  ^l^^^, 
of  Charles  Abbott^  and  his  wife  and  child,  from  the  spite  an  appeal 

against  an  order 

parish  of  St.  Mary^  Rotherhithe,  Surrey,  to  the  parish  of  remoyai  at 
of  St  Pancras,  Middlesex.     The  order  was  made  on  sioni  aft«^. 
the  27th  February,  1844,  and  was  duly  sent  to  the  ap-  ^"Je^o^the 
pellants  on  the  followin^r  day.     On  the  27th  March  removal  of  the 

^        "  pauper  onder  itf 

fdlowing,  no  notice  of  appealhaving  been  received,  the  nnlcm  the  next 
paupers  were  removed.     The  next  sessions  for  the  ^^[^ti^bie/or 
county  of  Surrey  were  held  on  the  9th  April     At  '^'.^^^' 
those  sessions  no  steps  were  taken  against  the  order;  where  a  pauper 

t  -.  ^     -       -«*•.  ^  .  wa«  remoyed 

but,  at  an  adjournment  ol  the  Midsummer  sessions,  on  the  27th  of 
held  on  the  24th  of  July,  an  appeal  was  entered  and  j^eiTweaAox^ 
respited  on  an  ex  parte  motion  of  the  appellants,  and  ![f^*4  ?"_« 
without  any  notice  of  it  to  the  respondents.  On  the  but  there  was 
28th  of  September,  notice  of  trial,  and  of  the  grounds  time  interren. 
of  appeal,  were  given  for  the  October  sessions;  and,  at  J^i^Sb^o21m 
those  sessions,  held  on  15th  October,  the  appeal  came  and  grounds  of 

appeal  in  order 
on  to  be  heard,  when  the  respondents  objected,  that  the  to  trj  .—Held, 

cx>urt  had  no  jurisdiction  to  entertain  it,  it  having  been  untswcre^not" 

improperly  respited.    The  sessions  overruled  the  objec-  ^Ijf^!lJ^^ 

taon  and  quashed  the  order.  tered  and  re- 

spited  at  the 

It  appeared  by  affidavit,  that,  by  the  rules  of  the  April  sessions. 
Surrey  sessions,  *^  six  clear  days'  notice  of  appeal,  and 
Mio  more,  is  required  to  be  given  by  the  appellants  to 
the  respondents  previous  to  trying  and  prosecuting  an 
^ippeal  against  an  order  of  removaL" 


In  Hilary  Term,  1845,  Hawkins  obtained  a  rule  nisi 
ibr  a  certiorari  to  bring  up  the  order  of  quarter  ses- 
mons  to  be  quashed,  on  the  ground  that  the  July  see- 
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1846.         sions  had  not,  under  the  circumstances,  any  jurisdicta 
lie  QuBKK     ^  enter  and  respite  the  appeal. 

The  Jatdoes  of 

SuauT.  Howarth,  {Prendergast  with  him),  shewed  cause  ( 

— ^The  entry  and  respite  of  the  appeal  was  according 

the  practice  of  the  sessions.      The  first  sessions  ai 

the  removal  were  impracticable,  as  the  81st  section 

the  Poor  Law  Amendment  Act  (4  &  5  WilL  4,  c. ' 

requires  the  grounds  of  appeal  to  be  sent  fourteen  di 

at  least  before  the  first  day  of  the  sessions  at  which  1 

appeal  is  to  be  tried.     The  appellants,  therefore,  w< 

not  bound  to  take  any  step  at  those  sessiona     Rex 

The  Justices  ofWilU  (4),  Rex  v.  The  Justices  o/Kent{ 

Rex  V.  The  Justices  of  Devon  (d).  Rex  v.  The  Justices 

Buckinghamshire  («).   It  was  enough  for  them  to  entei 

the  July  sessions ;  and,  when  once  an  appeal  is  prope 

lodged,  the  sessions  have  power  to  adjourn  it,  if  tl 

think  proper;   Rex  v.   The  Justices  of  WUU  (/);  a 

this  Court  will  not  interfere  with  their  discretion. 

is  objected,  that,  although  the  Easter  sessions  were  i 

practicable  for  the  purpose  of  trying  the  appeal,  s 

they  were  practicable  for  the  purpose  of  entering 

and  were  therefore  the  next  practicable  sessions.  [Wig 

man,  J. — That  objection  is  not  tenable.] 

M,  Smith  and  Hawkinsy  contra. — The  appeal  ouj 
not  to  have  been  entered  and  respited  as  a  matter 
course,  at  the  July  sessions,  on  the  ex  parte  motion 
the  appellants.  The  statutes  which  confer  the  right 
appeal  agunst  orders  of  removal  are  the  13  &  14  Car. 
c  12,  and  3  W.  &  M.  c  11 ;  they  require  the  appeal 
be  to  the  next  sessions ;  but,  inasmuch  as  it  was  often  i 

(a)    May  28th,   1845,  before        (d)  Id.  640,  n. 
Wlghtman,  J.  \e)  3  East,  342. 

(6)  8  B.  &  C.  380.  (/)  13  East,  352. 

(c)  Id.  639. 
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posalble  to  give  the  requisite  notices  of  appeal  in  time  to.        1845. 

try  at  the  next  sessions  in  point  of  fact,  the  9  Grea  1,     ^^  quben 

c  T,  authonzimr  the  entry  and  respite,  was  pa8sed(a)«  _    ,  *•. 

n      '  ,        ,  ,  „  ,   .       ,  ^^  The  Jostices  of 

oubsequently,  the  word  ^^  next,    used  m  the  statutes      Surrey. 

l^  &  14  Car.  2,  c.  12,  and  3  W.  &  M.  c  11,  was,  by 
b^-  the  Courts  construed  to  mean  nejfft  practicable  \  the 
eat;xy  for  the  mere  purpose  of  adjournment  being  con- 
sidered to  be- a  useless  act:  Rex  v.  The  Justices  of 
Ki^m{b),  Rex  V.  TTie  Justices  of  Devon  {c).  The  8th 
fl^c^taon  of  9  Geo.  1,  c.  7,  applies  however  only  to  the  very 
ii^^t  sessions  after  the  removal :  Rex  v.  TTie  Justices  of 
^^OKimouthshire  (d).  Parties,  therefore,  who  are  desirous 
of*  appealing,  must  either  be  prepared  to  have  their  ap- 
P^^J  determined  at  the  next  practicable  sessions,  accord- 
"^^  to  the  construction  put  on  the  words  of  the  statutes 
13  &  14  Car.  2,  c  12,  and  3  W.  &  M.  c.  11 ;  or  they 
D^'Q.st  enter  their  appeal  at  the  first  sessions  which  hap- 
pen after  the  grievance,  and  then  the  sessions  will  be 
^l>Xiged,  by  the  9  Geo.  1,  c  7,  to  adjourn  it  over  for 
fi^0.ad  determination  to  the  following  sessions,  when  the 
fi^-^ne  end  will  be  gained,  viz.  a  certain  trial,  at  the 
*^^te8t,  at  the  second  sessions.  The  intention  of  the 
^^gblature  is  clear ;  it  is,  that  parties  should  try  their 


(a)  By  the  9  Geo.  1,  c.  7,  a.  8,  sonableness  of  which  notice  shall 

^^  is  provided,  that  "  no  appeal  be  determined  by  the  justices  of 

^t  appeals  from  any  order  of  re-  the  peace  of  the  quarter  sessions 

inoval  of  any  poor  person  wbatso-  to  which  the  appeal  is  made;  and 

ever  from  any  parish  or  place  to  if  it  shall  appear  to  them  that 

another  shall  be  proceeded  upon  reasonable  time  of  notice  was  not 

in  any  court  of  quarter  sessions,  given,  then  they  shall  adjourn  the 

unless  reasonable  notice  be  given  said  appeal  to  the  next  quarter 

by  the   churchwardens  or  over-  sessions,    and    then    and    there 

seers  of  the  poor  of  such  parish  or  finally  hear  and  determine  the 

place  who  shall  make  such  appeal  same." 

unto  the  churchwardens  or  over-  {h)  8  B.  &  C.  639. 

seers  of  the  poor  of  such  parish  or  (c)  Id.  640,  n. 

place  from  which  such  poor  per-  (^)  3  Dowl.  306. 
son  shaU  be  removed ;  the  rca- 
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1845.        appeals  with  all  practicable  speed;  it  was  never  intended 
The  QuBBN     *^**  ^^^  should,  through  their  own  negligence,  be  al« 

V.  lowed  to  pass  over  two  sessions,  one  of  which  at  least 

The  Jiutioef  of  ..     ,  ,  .,  .  .,  « 

SuftmiT.       was  practicable,  without  giving  notice  to  the  other 

side.     No  instance  is  to  be  found  in  the  books  of  a 

mandamus  to  enter  and  respite  at  the  second  sesdonfl. 

Rex  V.  77l€  Justices  of  the  West  Riding  {a)  is  in  favour  of 

the  objection  now  raised. 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now  delivered  judgment — This  case 
was  argued  towards  the  latter  end  of  last  Term  before 
me,  and  stood  over  that  I  might  have  an  opportunity  of 
looking  at  the  several  cases  which  were  cited  upon  that 
occasion.  An  order  of  removal  was  made  in  February, 
and  the  pauper  was  actually  removed  on  the  27th  of 
March.  The  next  sessions  were  holden  in  the  early 
part  of  April,  but  there  was  not  sufficient  time  to  ^ve 
the  requisite  notices  and  grounds  of  appeal,  in  order  to 
try,  and  nothing  was  done  by  the  appellants  at  those 
sessions.  At  the  July  sessions  the  appellants  entered 
and  respited  an  appeal  ex  parte,  and  without  any  notice 
to  the  respondents.  On  the  28th  of  September  the 
appellants  gave  notice  for  the  October  sessions,  and  de- 
livered their  grounds  of  appeal.  The  appeal  came  on  to 
be  heard  at  those  sessions,  and  it  was  objected  by  the 
respondents  that  the  appellants  were  too  late,  and  that 
the  Court  had  no  jurisdiction,  and  that  the  appellants 
ought  to  have  given  their  notices  in  time  for  the  July 
sessions,  instead  of  merely  entering  and  respiting  the 
appeal  ex  parte.  The  objection  was  overruled  by  the 
Court,  who  heard  and  determined  the  case  in  favour  of 
the  appellants ;  and  the  question  is,  whether  they  had 
jurisdiction  so  to  do. 

Bythe  13  &  14Car.2,c  12,  and  the  3&4  W.&M.  c  11, 

(a)  4  M.  &  S.  327. 
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parties  thinking  themselYes  aggrieyed  may  appeal  to  the        i845. 

^next  quarter  sessions;''  and  the  words  of  the  statute,     tie  Quben 

taken  strictly,  would  oblige  the  complaining  parties  to  ^'^ 

.  ,  Tb6  Jiutices  of 

qypeal  to  the  next  sessions,  however  near  they  may  be,       SuamiT. 

bat»  as  a  reasonable  time  must  be  given  to  the  appellant 
parish  to  determine  whether  they  will  appeal  or  not,  and 
due  notice  of  the  grounds  of  appeal  must  be  given  to  the 
respondent  parish,  it  might  be  impossible  to  appeal  to 
the  \rery  next  sessions  consistently  with  those  prelimin- 
•7  conditions,  and  it  has  therefore  been  determined, 
tbat  the  term  '^  next  sessions  "  means  the  next  practicable 
Ksaions,  that  is,  the  next  sessions  that  are  consistent  in 
point  of  time  with  enabling  the  appellants  to  make  due 
in<l^iry,  and  give  the  requisite  notices.  In  accordance 
witH  this  construction  of  the  statute,  it  is  held  unneces- 
Buy  to  take  any  steps  whatever  at  the  sessions  imme- 
diately succeeding  the  order  appealed  against.  This, 
which  was  determined  in  Rex  v.  The  Justices  of  Essex  (a) 
«^d  Rex  V.  ThackweU  (A),  and  recognised  in  ail  the 
^'^beequent  cases,  must  be  considered  as  settled  law. 
-'^e  appellants,  then,  in  the  present  case,  were  not 
Do^nd  to  take  any  notice  of  the  April  sessions  whatever, 
^^t  it  is  said,  on  the  part  of  the  respondents,  that  the 
appellants  were  bound,  at  all  events,  to  give  their 
Jiutices  and  serve  their  grounds  of  appeal,  so  as  to  enable 
tnem  tx>  try  at  the  July  sessions ;  and  that  it  was  not 
enough  merely  to  enter  and  respite  the  appeal  at  those 
^e^ions.  When  once  it  was  settled  that  the  first  prac- 
t^abk  sessions  were  the  "  next  sessions "  within  the 
iJi^aning  of  the  statute,  it  would  seem  to  follow  as  a 
^^iisequence  that  they  must  be  so  for  all  purposes ;  and 
^  so,  the  statute  of  the  9  Geo.  1,  c  7,  s.  8,  directing 
^e  justices  to  adjourn  the  appeal  to  the  next  quarter 
scions,  when  reasonable  notice  has  not  been  given 

(a)  1  B.  &  A.  210.  (b)  4  B.  &  C.  62. 
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1845.        would  appljj  and  the  justices  would  be  bound  in  that 
The  QuuN     ^^*®®  ^  ^^®  adjourned  the  appeal ;  but  whether  it  did  or 

9\  did  not  applvy  the  justices  would  have  juria^ction  when 

xhc  JiiBtices  Oi 
SuftasT.      the  appeal  was  entered,  and  might  of  their  own  author- 
ity adjourn  the  consideration  of  it ;  for  whidi,  if  it  were 
necessary  to  cite  authorities,  the  case  oiRes  v.  '£%e  Jut- 
tices  of  Wilts  (a),  and  another  of  Rex  y.  The  Justices  of 
Wilts  {b)y  are  in  point.     K  the  justices  had  jurisdiction 
to  adjourn  the  appeal,  the  question  whether  they  pro- 
perly exercised  it  in  adjourning  this  appeal  ex  partem 
when  no  notice  was  given,  would  not  be  entertained  by 
this  Court,  which  will  not  review  the  decision  of  the 
court  of  quarter  sessions  on  matters  within  their  juris- 
diction.   The  adjournment  having  then  been  made  bom 
the  July  to  the  October  sessions,  by  a  court  of  com- 
petent jurisdiction,  it  appears  to  me,  that  the  order  of 
the  court  of  quarter  sessions  in  October  cannot  be  im- 
peached;  and  I  may  observe,  that  the  judgment  of  WUr 
UamSy  J.,  in  Regina  v.  The  Justices  of  Suffolh{c\  is  in 
accordance  with  the  present  decision,  as  is  also  that  oi 
Pattesouy  J.,  in  the  case  of  Rex  v.  The  Justices  of  Manr 
mouthshire  ((/),  as  far  as  the  facts  of  that  case  render  "^^ 
applicable  to  the  present     The  rule,  therefore,  mi-^iS^ 

be  discharged. 

Bule  dischaiged— -  - 

(a)  13  East,  352.  (c)  8  Dowl.  618. 

(b)  8  B.  &  C.  380.  (d)  3  Dowl.  306. 
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1846. 
The  Queen  v.  The  Justices  of  Cheshire.  Nov.  \7tk. 

TOWNSEND  had  obtained  a  rule  nwt,  calling  on  the  Th«  »  Vict.  c. 

.  ,„      ,  .  ,  _  .  ^    _  10, 8.  l,rccit- 

justices  of  Cheshire  to  shew  cause  why  a  wnt  of  cer-  ingthe7&8 
tiorari  should  not  issue  to  remoye  into  this  court  an  declares,  that 
order  made  by  them  at  a  general  sessions  of  the  peace,  !^  ^"Ttonf  ^ 
holden  at  Chester,  on  the  20th  day  of  December,  1844,  bastardy  imder 
upon  the  appeal  of  Thomas  Femyhough  against  an  act  which  shall 
original  order  of  two  justices  of  the  said  county,  where-  fo^^f^^. 
by  the  ssid  Thomas  Femyhough  was  adjudged  to  be  ^*J^^ff?"?* 
liie  putative  father  of  a  female  bastard  child,  bom  of  one  hereunto  aa- 
Ann  Hayes,  for  the  purpose  of  being  quashed.  £ke  tenor  or 


The  original  order  appealed  against,  and  confirmed  by  J^^j,^^ 
the  sessions,  was  as  follows:—  respectively  to 

have  been  valid 
and  sufficient  in 

^*  County  of  Chester,  to  wit  J*w." 

,  ^  here  an 

^' At  a  petty  sessions  of  &c.,  holden  &c,  at  &c,  on  order  of  two 

&c,  before  us,  the  Reverend  Thomas  Brooke  and  Ed-  Jato^e'fiitto 

ward  Hinchdiffe,  clerks,  two  of  her  Majesty's  justices  of  o^*  bastard 

the  peace  for  the  said  county.  substance  in 

**  Whereas  one  Ann  Hayes,  single  woman,  residing  at  in  the'^sdSdS 

*c,  did,  on  the  2nd  day  of  November,  a.  d.  1844,  ^t*!-^*!?^ 

Iiavimr  been  delivered  of  a  female  bastard  child  within  ^^^  >'  ^^  do 

,  ,      ,  1.1  1  1.       .        objection  to  the 

twelve  calendar  months  pnor  thereto,  make  application  order  that  it 

:to  the  said  Rev.  Thomas  Brooke,  one  of  her  Majesty's  therddMioBto 

^i*sti^5es  of  the  peace  usually  acting  in  this  division,  for  a  ^^®  ^^  K^ren 

summons  to  be  served  upon  one  Thomas  Femyhough,  Court  would 

•^Df  Madeley,  in  the  county  of  Stafford,  cooper,  whom  the  blank  in 

«he  aDeged  to  be  the  fatiier  of  the  said  child,  and  the  ^thriS,*ifS 

^^aid  iustice  thereupon  issued  his  summons  to  the  said  ^^^  ''ords 

,^ ^         ,         1  .  ,       **  evidence  of 

Trhomas  Femyhough  to  appear  at  a  petty  sessions,  to  be  such  woman," 

Golden  on  this  day,  for  this  division,  to  answer  her  com-  ^  "iSh  the 

plaint  touching  the  premises;    and  whereas   the  said  ''°^"®° 

Thomas  Femyhough  having  been  duly  served  with  the  affirmation." 

«aid  summons  within  forty  days  from  this  day,  and 

being  now  present,  and  the  said  Ann  Hayes  having  now 


^ 
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1846.       applied  to  us,  the  justices  in  petty  sessions  assembled,  for 

The  QumiN     ^^  order  upon  the  said  Thomas  Femjhough,  aooording 

^  T^      .  to  the  form  of  the  statute  in  such  case  made  and  pro- 

Tbe  Justices  of      ...  , 

Cauaifti.     Tided ;  and  it  being  now  proved  to  us,  in  the  presence 

and  hearing  of  the  sud  Thomas  Femyhough,  that  the 
said  child  was,  on  the  13th  day  of  September,  ▲.  0. 
1844,  that  is  to  say,  since  the  passing  of  an  act  paseed  in 
the  eighth  year  of  the  reign  of  her  present  Majesty,  in- 
titled  **  An  act  for  the  further  amendment  of  the  laws 
relating  to  the  poor  in  England,"  bom  a  bastard  of  the 
said  Ann  Hayes,  and  we,  having  in  the  presence  and 
hearing  of  the  said  Thomas  Femyhough,  beard  the  evi- 
dence of  such  woman,  and  such  other  evidence  as  she 
hath  produced,  and  having  also  heard  all  the  evidence 
tendered  on  behalf  of  the  said  Thomas  Femyhouj^  and 
the  evidence  of  the  stud  Ann  Hayes,  the  mother  of  the 
said  child,  having  been  corroborated  in  some  material 
particulars,  by  other  testimony,  to  our  satisfaction,  do 
hereby  adjudge  the  said  Thomas  Femyhough  to  be  the 
putative  &ther  of  the  said  child,  and  having  regard  to 
all  tiie  circumstances  of  the  case,  we  do  now  hereby 
order  &c.  Given  under  our  hands  and  seab  at  the  ses- 
sion aforesaid. 

Thos.  Brooke  (r^  s.) 

EdW.  HmCHCLIFFE  (l.  8.) 

Pashley  shewed  cause  (a)  against  the  objection  taken 
Co  the  order,  namely,  that  it  did  not  state  that  the  evi- 
dence taken  by  the  two  justices  who  made  the  order  had    _ 
been  given  on  oath.    See  Regina  v.  Wroth  (b). 

Tawnsend  contrk  (c). 

(a)  June  3rcl,  before  Wight-     is  omitted,  as  the  decision  of  the  ^. 
man^  J.  case  turned  entirely  on  the  atat  .^ 

(b)  Ant^,  Vol.  1,  p.  494.  8th  Vict.  c.  10. 
(«)  The  argument  on  thia  point 
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On  a  sabeequent  day  (June  1 2A\  Wigktmanj  J.,  called        i846. 


The  QuMN 


attention  to  the   recent  statute  of  the  8  Vict,  c  10 

(8th  May),  passed  for  the  purpose  of  removing  objeo-        j J!l^  -^ 

tions  to  the  form  of  orders  in  bastardy  (a).  Cbmhimi. 

Taumtend. — That  statute  is  intended  to  remedy  formal 
defects  in  orders  made  according  to  the  tenor  and  effect 
of  the  form  given  in  the  schedule.  The  order  in  this 
case,  however,  is  not  to  the  same  effect  as  the  order 
there  given,  for  in  the  form  there  is  a  blank  left  after 
the  words  *'we  having  heard  the  evidence  of  such 
woman/'  and  between  them  and  the  words  '*  such  other 
evidence"  next  following,  ftom  which  it  seems  dear  that 
the  intention  of  the  l^islature  was,  that  ''on  oath"  or 
*^  affirmation"  should  be  supplied.  It  could  not  be  meant 
that  the  blank  was  to  be  filled  up  with  the  name  of  the 
woman,  as  that  is  already  sufficiently  denoted  by  the 
words,  ^  such  woman."  The  omission  of  the  words,  "  on 
oath,"  in  this  order,  is,  in  fact,  a  material  objection,  and 
not  one  which  the  recent  act  is  intended  to  remedy. 

Bathky,  contnL — ^It  is  impossible  to  infer  what  the 
meaning  of  the  l^islature  was  in  leaving  the  blank  in 
the  form  given  in  the  schedule,  but  as  the  object  of  the 
8  Vict  c  10  is  clearly  to  do  away  with  objections  to 

(a)  Seet.  1,  reciting,  **  that  di-  act,  or  ihal]  hereafter  he  had  or 

Ten  quettiont  hate  heen  raieed  at  taken  in  matters  of  hastardy  un-* 

to  the  Talidity  of  certain  orders  in  der  the  provinont  of  the  laid  re- 

hastardy  made  hy  justices  under  cited  act,  and  shall  have  been  set 

the  7  &  8  Vict  c.  101 ,  which  forth  according  to  the  forms  in 

qnestioDs  are  wholly  beside  the  the  schedule  hereunto  annexed,    ^ 

merits  of  the  cases ;  and  it  is  de-  or  to  the  like  tenor  or  effect»  the 

sirahle  to  remove  such  questions,  same  shall  he  taken  respectively 

and  to  prevent  the  recurrence  of  to  have  heen  and  to  he  valid  and 

the  same  or  similar  questions  in  sufficient  in  law." 
future,"  enacts,  '^  that  where  any        The  schedule  (No.  8)  gives  a 

proccediiiga  have  been  had  or  form  of  order,  which  contains  the 

taken  before  the  passing  of  this  following  sentence  :— "  And  we, 


TheQuuur 

V. 

rhe  JoBdoet  € 
CflMHims. 
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1845.        the  fonn  of  orders  in  bastardy^  Regina  y.  jSfih^  (0= 
and  as  this  order  follows  the  tenor  and  effect  of  the  fore 
^-       .  there  iriveny  the  Court  will  not  now  readily  set  it  asidB. 

WiOHTMAN,  J.,  now  delivered  judgment. — This  wa 
an  application  to  quash  an  order  in  bastardy  under  th 
7  &  8  Vict,  c  IOI9  for  a  defect  on  the  face  of  it»  ii 
not  stating  the  eyidenoe  to  have  been  given  on  oath^  an 
the  objection  was  founded  upon  a  decision  before  mad 
in  this  court  in  the  case  of  the  justices  of  Buddn^uun 
shire(i).  It  has  become  unnecessary  to  consider  d^  va 
rious  points  and  the  various  authorities  that  were  cite 
before  me,  because  it  appeared,  that,  a  few  days  befinr 
the  argument,  the  act  of  the  8  Vict.  c.  10  was  passe 
for  the  express  purpose  of  removing  doubts  which  a{i 
pear  to  have  been  entertained,  as  it  is  said  in  the  pre 
amble  to  the  act  of  Parliament,  not  at  all  material  t 
the  merits  of  the  cases  in  question,  arising  upon  order 
of  bastardy ;  and  it  does  appear  to  me  that  the  act  ei 
pressly  remedies  the  defects  which  were  taken  to  thi 
order.  The  act  recites,  that  "  whereas  divers  question 
have  been  raised  as  to  the  validity  of  certain  orders  i 
bastardy  made  by  justices  under  the  act  of  last  seasioi 
(alluding  to  the  7  &  8  Vict,  c  101),  which  question 
are  wholly  beside  the  merits  of  the  cases,  and  it  i 
desirable  to  remove  such  questions,  and  to  prevent  1 
recurrence  of  the  same  or  similar  questions  in  future 
be  it  therefore  enacted,  that  when  any  proceeding  ha 
been  had  or  taken  before  the  passing  of  this  act,  and  shal 
hereafter  be  had  or  taken  in  matters  of  bastardy  under  th< 
provisions  of  the  said  recited  act,  and  shall  have  been  se 
forth  according  to  the  forms  of  the  schedule  hereimt 
annexed,  or  to  the  like  tenor  or  effect,  the  same  shall  b 

having  heard  the  evidence  of  such         (a)  Ant^,  p.  54. 

woman,         and  such  other  evi-         (6)   Regina  v.    Wroth,  vntk 

deuce  at  the  hath  produced.*'  Vol.  1 ,  p.  494. 


> 
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taken  respectively  to  have  been^  and  to  be  valid  and         i846. 
sajBBcient  in  law.**    This  act,  which  was  retrospective  as     ^j^^  quein 
well  as  proepective,  as  it  was  contended,  and  as  it  appears   -^  ,  *^ 
to  me  to  be,  does  render  the  order  in  question  valid,  and     Cueshibi. 
removes  the  objection  which  was  taken  upon  the  arga- 
meiat,  for  it  does,  in  substance  and  in  effect,  follow  the 
fonn  which  is  ^ven  in  the  schedule ;  but  when  the  act 
wa^  mentioned,  an  objection  to  its  applicability  to  the 
pr«eflent  case  was  made,  upon  this  ground,  that,  in  the 
scb^dule,  in  setting  out  that  part  of  it  in  which  the 
endence  of  the  woman  is  stated,  there  is  a  blank  occur- 
rir^S  in  the  place  which  I  am  now  about  to  mention. 
"  V^e  having,  in  the  presence  and  hearing  of  the  said 

"(for  the  name  of  the  man),  ''heard  the  evidence 

of    such  woman,"  and  then  there  is  a  blank,  "  and  such 

otber  evidence,"  &c.;  and  it  was  contended,  that  the  only 

mcK^e  in  which  that  possibly  could  be  filled  up,  and  that 

it  sx^ust  be  filled  up,  was,  by  inserting  the  words ''  on  oath." 

I^o^,  I  confess,  I  do  not  acc<»rd  with  the  learned  counsel 

wbo  contended  for  that  proposition.     What  was  meant 

^y  the  le^slature,  if  anything,  by  leaving  the  blank,  I 

^ow  not     I  do  not  feel  warranted  in  filling  it  up  by  the 

words  **on  oath"  or  "on  affirmation;"  and  it  therefore 

^^pears  to  me,  in  the  present  case,  the  form  being  in 

*^^^^rdance  with  that  given  in  the  schedule  to  the  act  of 

"*u*liament,  the  objection  fails,  and,  therefore,  that  the 

'^c  in  this  case  ought  to  be  discharged. 

Rule  discharged  {a\ 
(n)  See  the  next  case. 
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iVbo.  25th.  The  Queen  v.  T.  B.  Sose  and  R  B.  Bboade, 

Esquires. 

An  order  in       A.  RULE  nisi  had  been  obtuned  for  a  certiorari,  to  re- 

battardy  made  i      i»  -»■■ 

at  petty  aea.      move  into  this  court  an  order,  dated  the  10th  of  Maj, 

the  ;'&  8  Vict.   1B45,  under  the  hands  and  seals  of  the  defendants,  two 

mJatahewolt^  justices  of  the  peace  for  the  county  of  Stafford,  pur- 

the  fiMse  of  it      porting  to  be  made  at  a  petty  session  of  her  Majesty's 

plied  for  wi£n  justices  of  the  peace  for  the  county  of  Stafford,  holden 

tlu^rrioe  of"  ^^  *"^  ^^^  *^®  borough  of  Stoke-upon-Trent,  and  cer- 

****tS"aut*T    **"^  places  adjoining,  in  the  county  of  Stafford,  held  at 

lather.  the  police  court,  Stoke-upon-Trent,  in  the  said  county, 

joftioeaofanin.  whereby  they  did  adjudge  Thomas  Pratt,  of  Fenton,  in 

St^SJSolJS*  ^^  ^^  county,  manufacturer,  to  be  the  putative  fethei 

<'  in  aiz  dm      of  a  female  bastard  child,  bom  of  the  body  of  one  Je- 

thia  notice,  or    mima  Snow ;  and  therein  order  the  said  Thomas  Prat< 

wonMl  can  bT   ^  P^7  ^  ^^^  ^^  Jemima  Snow  the  sum  of  2s.  6d 

heard,"  anifi.     weekly,  and  every  week  from  the  22nd  day  of  Mard 

last,  being  the  time  when  the  said  Jemima  Snow  made 

her  complaint  and  application  to  the  said  P.  B.  Broadej 

Esquire,  agunst  the  said  Thomas  Pratt,  in  respect  oi 

the  said  bastard  child;  and  further,  the  said  Thomai 

Pratt  was,  by  the  said  order,  directed  to  pay  to  the  saic 

Jemima  Snow  certain  other  sums  for  costs  and  for  tb< 

midwife,  as  in  the  said  order  mentioned. 

It  was  objected — 1.  That  the  justices  had  no  autho^ 
ity  to  make  the  order,  by  reason  that  they  were  not,  at 
the  time  of  making  the  said  order,  acting  at  a  petty 
sessions  for  a  petty  sessional  division  of  the  county  oi 
Stafford,  as  by  law  required  That  the  police  court, 
Stoke-upon-Trent,  at  which  the  said  order  was  made,  ii 
situate  within  the  northern  division  of  the  hundred  oi 
Pirehill,  in  the  said  county  of  Stafford,  in  and  for  which 
petty  sessions  are  regularly  held,  and  that  the  said  T.  R 
Bose,  Esquire,  has  only  jurisdiction  to  act  as  one  of  her 
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m         Higei^B  justioes  of  the  peace  within  the  borough  of       i84ft. 

r  Stcd^Hipoii-Treiit,  and  certam  pLices  acyoining,  in  the 

f  oounfy  of  Staflbrd,  by  virtue  of  an  act  of  Parliament, 

2  Vict  c.  15,  and  that  the  jurisdiction  of  the  smd  T.  B. 

-Rose,  as  such  jostice,  does  not  extend  over  the  whole  of 

tile  and  northern  division  of  the  hundred  of  Pirehill,  but 

oj:ily  part  thereof,  with  part  of  an  adjoining  hundred,  in 

^vp-Iiich  also  petty  aeseions  for  such  petty  sessional  divi- 

«i<»n.  are  held. 

2«  That  the  order  does  not  shew,  upon  the  face  there- 
of ^that  the  application  for  it  was  made  to  the  said  T.  B. 
^io«e  and  P.  B.  Broade,  Esquires,  within  the  space  of 
"^^"try  days  from  the  service  of  the  summons  upon  the 
^^^d  Thomas  Pratt  to  answer  the  said  charge,  as  re- 
^^uxred  by  law  (a). 

JS.  Yardley  now  shewed  cause,  and  took  a  preliminary 
^^^^^Kstbn,  that  the  notice  to  the  justices  of  the  intended 
^f^I>]]cation  for  the  certiorari  was  insufficient,  it  being  of 
^^*^  intention  to  move,  '^  in  six  days  from  the  giving  this 
^^^^^'^iocj,  or  as  soon  after  as  counsel  can  be  heard.**  The 
^^•►tnite  13  Gea  2,  c.  18,  s.  5,  requires,  that  it  shall  be 
^^3r  proved  upon  oath,  that  the  party  suing  forth  the 
^^^'^^orari  hath  given  gix  dayi  notice  thereof  in  writing 
^^  "the  justices,  which  must  mean  six  clear  days.  [He 
^^'^i^d  in  re  Flounders  (i).] 

Xt  is  not  disputed  that  the  order  was  in  fact  made 
^'^'^lim  forty  days  after  the  service  of  the  summons  on 


Co)  The  7  &  8  Vict.  c.  101,  within   the  space  of  forty  dayi 

**  '^i*  enacts,  that  the  justices  in  from  the  service  of  the  summons, 

^^*3r  sessions  may  adjourn  the  after  the  hirth  of  the    bastard 

"^^^ing  of  the  case  as  often  as  to  child,  on  the  person  alleged  to  be 

^^«)a  may  seem  fit ;  but  no  such  the  father  of  such  bastard  child. 
^«  shan  be  made  unless  ap-        (6)  4  B.  &  Ad.  865. 
^^^  for  at  such  petty  sessions 

^OL.  II.  N  N.  8.  C. 
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the  putative  father;,  but  it  is  objected,  that  it  does  im 
appear  on  the  face  of  it  to  have  been  so  made.  It 
true  that  the  order  does  not  follow  the  form  (Na  8)  i 
the  schedule  to  the  7  &  8  Vict  c  101,  which  contai] 
an  allegation  of  that  fact;  but  that  is  only  directory.  '. 
is  not  necessary  that  the  summons  should  appear  on  tl 
face  of  an  order ;  2  Nolan,  299 ;  Bex  y.  VemoNet  (a 
Rex  Y.  Clayton  {b);  as  an  intendment  will  be  made  i 
favour  of  orders,  though  not  of  convictions :  Palqr  c 
Convictions,  129. 

F.  V.  Lee,  contrd  (c). 

Patteson,  J. — As  to  the  question  of  notice,  that  cai 
of  In  re  Flounders  {d)  is  not  quite  in  point.  That  wn 
a  notice  given  on  the  first  day  of  term,  of  an  intentic 
to  move  on  that  day,  or  as  soon  after  as  the  party  con] 
be  heard.  This  notice  seems  to  me  to  be  good  on  tl 
face  of  it.  It  must  mean  that  the  application  will  1 
made  when  six  days  are  over.  As  to  the  other  point 
without  entering  into  the  question  as  to  the  petty  se 
sional  division,  which  must  depend  on  the  constructic 
of  the  local  act,  it  seems  to  me,  that  the  objection  as  1 
the  forty  days  is  fatal  to  this  order ;  for  it  is  quite  dei 
that  the  justices  had  no  jurisdiction,  unless  the  applio 
tion  for  the  order  was  made  to  them  within  forty  da] 
of  the  service  of  the  summons  on  the  putative  iathe 
It  ought,  therefore,  to  appear  upon  the  order,  that  tl 
application  was  made  within  the  proper  time.  The  7  < 
8  Vict,  c  101,  does  not  give  any  particular  form  i 


(a)  8  Mod.  378.  sessional  division,  the  argumfi 

(6)  3  East,  58.  is  omitted, 

(c)  As  no  judgment  was  given  (d)  4  B.  &  Ad.  865. 
upon  the  objection  as  to  the  petty 


) 
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wUdi  these  orders  are  to  be  made,  but  a  form  is  given        1845. 

by  Ihe  sabsequent  statute,  8  Vict  c.  10,  which  contains 

mdi  an  situation.    These  forms  are  said  to  be  inserted 

for  the  purpose  of  curing  defects  in  proceedings  under 

we  fomier  act     It  is  true  that  this  order  is  not  drawn 

op  in  the  form  given  in  the  schedule  of  the  8  Vict  c  10, 

^  therefore  it  cannot  have  the  aid  of  that  statute ;  but 

^  form  shews  that  it  was  intended  that  the  order 

^old  appear  on  its  face  to  have  been  made  within  the 

pt)per  time  limited  by  the  act 

Hie  distinction  between  orders  and  convictions  has 
"^^  relied  upon,  and  Paley  cited  to  shew  that  intend- 
ment will  be  made  in  favour  of  the  former.  We  have 
'utterly  decided  that  orders  of  a  final  nature  are  rather 
to  be  considered  in  the  nature  of  convictions  (a).  I 
<^fe88  I  cannot  understand  how  an  order  fixing  a  party 
38  the  putative  father  of  a  bastard  child  is  not  like  a 
cwiviotion.  However,  if  it  was  not  a  question  of  juris- 
dicdoii,  I  would  not  overthrow  the  order  on  such  an 
otgection ;  but  being  a  question  of  jurisdiction,  there  is 
no  doubt  that  must  appear  as  much  in  an  order  as  in  a 
conviction. 

Rule  absolute. 

(a)  In  re  Oray^  ant^,  Vol.  1,  p.  354. 
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1845. 


The  Queen  v.  Johnson. 

J.N  this  ease  a  certiorari  had  issued  to  bring  up  a  < 
viction  by  three  justices,  at  a  petty  sessions  for  the  ] 
rough  of  Ejngston-upon-HuU,  under  the  39  Geo.  8,  ^ 
79,  s.  15  (a),  for  the  purpose  of  being  quashed. 
The  conviction  was  as  follows : — 


Nov.  19M. 

By  the  39 
Geo.3,  c.  79, 
1. 15  (for  thfl 
•ttpprenion  of 
■edltioiii  ■ocie- 
tief),  a  peiudtj 
itimpowd 
(amoDgit 
odMn)iipon 
penont  coUect- 
uig  money  at 
any  place  for 
l«iaring&c., 
not  prefkHuly 
Uoeneed.    And 
the  echednle  to 
theaotgiTeaa 
general  form  of 
eonfiction  for 
ollenoei  labject 

peudtob^the  ^^^^^  ettablished  for  teditiooa  and  treasonable  poi^^Qeety  and  fo^ 
aet.  Seet  36  preventing  treasonable  and  leditioua  practices."  For  that,  on  the  SOtM 
day  of  September,  a.  d.  1844,  at  the  parish  of  the  Holy  Trinity,  i^ 
the  borough  of  Kingston-upon-Hull  aforesaid,  a  certain  person,  1^ 
wit,  one  Mrs.  Martin,  did  publicly  deliver  a  certain  lecture  *'  On  Am 
subject  of  the  follies  and  crimes  of  Christian  missions,**  in  a  certain 
room  in  the  house  of  one  James  Preston  Watson,  situate  iu  th^ 


Borough  of  Kingston-upon-Hull,  to  wit. — Be  it  rememberedy  t 
on  the  8th  day  of  October,  in  the  eighth  year  of  the  reign  of  h^ 
Majesty  Queen  Victoria,  and  a.  d.  1844,  Richard  Johnson,  of  Savil^ 
street,  in  the  said  borough  of  Kingston-upon-Hull,  k  duly  convicte^ 
before  us,  George  Cookman,  Thomas  Firbank,  and  John  Barkwortb^ 
Esquires,  three  of  her  Miyesty's  justices  of  the  peace  for  the  sai--" 
borough  of  Kingston-upon-Hull,  in  pursuance  of  an  act  of  the  39tM 
Geo.  3,  intiUed,    **  An  act  for  the  more  effectiud   suppression  c^ 


directs  in  what 
manner  penal- 
tics  under  the 
act  are  to  be 
applied.    By 
the  2  &  3  Vict, 
c.  12,  (amend- 
ing the  former 
act^,  a  penalty 

is  (by  sect.  2)  imposed  on  printers  for  not  printing  their  name  and  residence  on  every  psiiii^ 
or  book.  Sect.  4  provides  that  it  shall  not  be  lawful  for  any  person  to  prosecute  any  infor^ 
mation  &c.  sgainst  any  person  for  the  recovery  of  any  penalty  &c.,  incurred  tmdtr  tkepr9^ 
viMian  qf  this  aet,  eicept  in  the  name  of  the  attorney  or  solidtor-general  &c.  Sect.  6  eDaotv: 
that  the  said  act  (39  Geo.  3,c.  79),  except  so  far  as  herein  repealed  or  altered,  shall  be  con-  ^ 
stroed  as  one  act,  together  with  this  act. 

Held,  that  the  2  &  3  Vict.  c.  12,  s.  4,  refers  to  offences  relating  to  printing  and  pablishiq^^ 
as  prohibited  by  that  act,  and  not  to  offences  committed  under  the  39  Geo.  3,  c.  79,  s.  15. 

A  conviction  under  the  39  Geo.  3  did  not  name  the  informer,  or  point  out  to  whoc^ 
the  penalty  was  to  be  paid,  following  the  form  given  in  the  schedule  i-^Held,  that  Uk3 
conviction  following  the  form  given  by  the  statute,  and  alleging  the  facts  and  < ' 
descriptive  of  the  offence  with  the  requisite  particularity,  was  sufficient. 


^ 


(a)  By  that  act  every  place 
for  lecturing,  debating,  or  read- 
ing books,  newspapers,  &c.,  where 
money  shall  he  paid,  shall  be 
deemed  a  disorderly  house  (un- 
der 36  Geo.  3,  c.  8)  unless  pre- 
viously licensed  ;  and  a  penalty 
of  20A  is  imposed  on  persons 


opening  such  houses,  condudi^iB 
the  proceedings,  debating,  tc=-^ 
nishing  books,  &c.,  and  payi>=B 
or  collecting  money. 

And  the  schedule  to  the  ^" 
(No.  18)  gives  a  general  fonn 
conviction  for  offences  subject 
pecuniary  penalties  by  the  act- 
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pariah  of  Holy  Trinity  aforesaid,  the  said  house  being  an  inn^  called  1845, 

or  known  by  the  name  or  sign  of  "  The  White  Horse  Inn,**  to  which       ^      v  "^ 

roono  aforesaid  diven  persons  were  admitted  by  and  upon  pajrment     ^*  Qowbh 

oT  money,  for  the  purpose  of  hearing  the  said  lecture  so  delivered  as       Johmsoit. 

afbrvsaid,  the  said  house  called  **  The  White  Hone  Inn  "  not  being  a 

liovase  licensed,  in  pursuance  of  the  statute  in  such  case  made  and  ^pfo- 

▼^ded,  for  the  purpose  of  delivering,  for  money,  lectures  or  discourses 

tlx«r«in,  and  the  said  room  in  the  said  house  not  being  so  licensed  as 

fl^^ortesaid ;  and  that  the  said  Richard  Johnson,  on  the  said  20th  day 

of"  September,  in  the  year  aforesaid,  at  the  parish  of  the  Holy  Trinity 

AA»r«said,  in  the  borough  aforesaid,  did  unlawfully,  and  contrary  to 

^lie  said  act,  receive  of  and  from  one  George  Freeman  the  sum  of  2d., 

^or    Che  admission  of  him  the  said  George  Freeman  into  the  said 

*^^o<»nciy  to  bear  the  said  lecture,  during  the  time  of  the  delivery  of  the 

l^^reive  aforesaid,  the  said  house  then  and  there  not  being  licensed,  in 

pisirsiiance  of  the  statute  in  such  case  made  and  provided,  for  the 

pvsx-poee  of  delivering,  for  money,  lectures  or  discourses  therein,  and 

^^^  said  room,  in  the  said  house,  not  being  then  and  there  so  licensed 

*«  mCoresaid,  and  the  said  Richard  Johnson,  knowing  the  said  room 

^^>    l>«  open  for  the  purpose  aforesaid  at  the  time  he  so  received  the 

id  money  from  the  said  George  Freeman  for  his  admission  into  the 

id  room  to  hear  the  said  lecture,  and  also  knowing  that  neither  the 

id  house  or  the  said  room  was  so  licensed  as  aforesaid ;  whereby,  and 

^y    foree  of  the  statute  in  such  case  made  and  provided,  the  said 

R4cliard  Johnson  hath  forfeited  for  his  said  offence  the  sum  of 

20/.y  to  be  distributed  as  the  act  directs;  whereupon  we,  the  said 

G^^>xge  Cookman,  Thomas  Firbank,  and  John  Barkworth,  adjudge, 

^^A^  he  the  said  Richard  Johnson  do  pay  tlie  sum  of  20/.  as  a  penalty 

^or  liis  said  offence,  in  pursuance  of  the  said  act. 

G-lven  under  our  hands  and  seals  this  8th  day  of  October,  a.  d. 
l^'A^  ia  the  eighth  year  of  the  reign  of  her  Majesty  Queen  Victoria. 

George  Cookman  (l.  s.) 
Thomas  Firbank  (l.  s.) 
John  Barkworth  (l.  s.) 

^arry  now  moYed  to  quash  the  conviction. — 1.  It 
d<>e8  not  appear,  on  the  face  of  the  conviction,  that  the 
"formation  was  laid  in  the  name  of  her  Majesty's 
*»*oniey  or  solicitor^general,  according  to  the  direo- 
^^^  of  the  2  &  3  Vict,  c   12  (a),  which  is  an  act 

v**)  The  act  is  intitled,  **  An  effectual  suppression  of  societies 
^  ^  amend  an  act  of  the  39th  established  for  seditious  and  trea- 
)'^^  ofKbg  Geo.  11 1,  for  the  more    sonable  purposes,  and  for  prevent- 
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1846. 
The  QukKN 

9. 

Johnson. 


to  amend  the  39  Greo.  3^  c  79>  and  provides,  in  sect  ' 
that)  in  future,  no  information  in  England  ahall  be  lai 
before  any  justice  of  the  peace  for  any  penalties  undi 
tiiis  act,  except  in  the  name  of  the  attorney  or  solicitoi 
general  There  is  a  decision  of  Pattesan^  J.,  {Ex  par 
Hiffffinbotham  (a)),  to  the  effect  that  the  2  &  3  Vict 
requiring  certain  proceedings  to  be  prosecuted  in  tli 
name  of  the  attorney  or  solicitor-general,  only  applies  t 
penalties  for  publishing  printed  papers  not  having  tfa 
printer's  name,  &c,  attached,  and  not  to  offences  undc 
the  39  Geo.  3.  The  2  &  3  Vict  is  a  remedial  act,  an 
should  receive  a  liberal  construction;  and  although 
recites  a  particular  mischief,  yet  the  recital  cannot  lint 
and  restrain  tiie  enacting  clauses,  which  are  intended  1 
remedy  other  mischiefs.     Then  comes  the  6th  sectioi 


ing  treasonable  and  seditious  prac- 
tices and  to  put  an  end  to  certain 
proceedings  now  pending  under 
the  said  act." 

Sect.  2  imposes  a  penalty  on 
printers  for  not  printing  their 
name  and  residence  on  every 
paper  or  work,  and  on  penons 
publishing  the  same. 

Sect.  4  provides,  **  that  it  shall 
not  be  lawful  for  any  person  or 
persons  whatsoever  to  commence, 
prosecute,  enter,  or  file,  or  cause 
or  procure  to  be  commenced, 
prosecuted,  entered,  or  filed,  any 
action,  bill,  plaint,  or  information 
in  any  of  her  Majesty's  courts, 
or  before  any  justice  or  justices 
of  the  peace,  against  any  person 
or  persons  for  the  recovery  of  any 
fine,  penalty,  or  forfeiture  made 
or  incurred,  or  which  may  here- 
after be  incurred  under  the  pro- 
visions of  this  act,  unless  the 
same  \it  commenced,  prosecuted. 


entered,  or  filed  in  the  name  i 
her  Majesty 'sAttomey-Genenl  c 
Solicitor-General  in  that  parti 
Great  Britain  called  England,  c 
her  Majesty's  Advocate  for  Sooi 
land  (as  the  case  may  be  reqieci 
ively);  and  if  any  action,  bil 
plaint,  or  information  shall  li 
commenced,  prosecuted,  entera 
or  filed  in  the  name  or  names  < 
any  other  person  or  persons  tha 
is  or  are  in  that  behalf  before 
mentioned,  the  same,  and  ever 
proceeding  thereupon  had  ar 
hereby  declared,  and  the  sam 
shall  be  null  and  void  to  all  in 
tents  and  purposes." 

Sect.  6  enacts,  <'that  the  sai 
act,  and  all  acts  made  for  th 
amendment  thereof,  except  aofii 
as  herein  repealed  or  altefni 
shall  be  construed  as  one  act  to 
gether  with  this  act" 

(a)  9  Dowl.  200. 


V, 
JOHNION* 
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whidi  enacts,  that  ''the  said  act,  and  all  acts  made  for        1846. 
the  amendment  thereof,  except  so  far  as  herein  repealed    >p|^  qubsn 
or  altered,  shall  be  construed  as  one  act,  together  with 
thifi  act"  These  acts  must,  therefore,  be  taken  together, 
aa  ibmiing  one  enactment :   The  Guardians  of  the  Ban," 
'acar^  UnioH  ▼•  Bobinson  (a). 

2.  The  name  of  the  informer  does  not  appear  on  the 

<)o«iviction,  and  the  defendant  does  not  know  to  whom 

h^    is  to  pay  the  penalty,  in  order  to  obtain  his  liberty. 

^^^^*Sm  conviction  follows  the  form  given  in  the  schedule 

SK^^iexed  to  the  act;  but  that  will  not  cure  the  defect, 

i^^^^Aose  it  is  essential  to  the  validity  of  a  conviction  that 

^^      should  appear  how  the  penalty  was  distributed  (ft). 

i^om.  Ilex  y.  Seale  (c)  and  Rex  v.  Helps  (d).  Lord  ElleTiborouffh, 

C3«    J.,  was  of  opinion  that  the  conviction  should  point 

0^^^  t  the  name  of  the  informer ;  and  that  a  conviction 

^t^  rarely  directing  the  penalty  to  be  distributed  as  the  law 

^^■-^nects,  was  bad  for  uncertainty.     In  Paley  on  Convic- 

^■-^^^ne,  p.  80,  2nd  ed.,  it  is  said,  the  name  of  the  informer 

*=^^)old  be  regularly  stated  in  all  cases.    It  is  not  always 

^^■^^-fident  to  adhere  literally  to  the  form  given  by  act  of 

^     -^^rliament :  Rex  v.  Priest  (e). 

Martin^  contrd,  was  not  heard. 

Lord  Denman,  C.  J. — I  do  not  quite  understand 

^^"  ^lat  is  meant  by  the  phrase,  that  the  two  acts  are  to  be 

'^'^^^sad  together ;  but  it  is  clear  to  me,  that,  if  they  are 

^^-^Mtmed  as  one  act,  the  former  act  is  not  altered  so  as 

^"-^  affect  the  defendant.     This  was  an  information  against 

(a)  4  Q.  B.  R.  919.  plaintiff  in  every  such  actioUf  or 

(b)  Sect.  36  enactB,  *'  that  all    the  informer,  before  any  justice, 
niary  penalties  and  forfeit-    and  the  other  moiety  thereof  to 

imposed  by  the  act  shally  his  Majesty,  his  heirs,  and  suo- 

^^*hen  recovered,  either  by  action  cessors." 
^-^ri  any  court,  or  in  a  summary        (<?)  8  East,  568. 
^^^ay  before  any  justice,  be  ap-        (d)  3  M.  &  S.  331. 
^^^lied  and  disposed  of  as  follows ;        (e)  6  T.  R.  538. 
"^nx.,  one  moiety  thereof  to  the 
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1845.  the  defendant,  for  an  offence  committed  against  the  3 
Gteo.  3,  c  79,  s.  15,  and  it  was  contended  that  that  k 
formation  could  not  be  laid  except  according  to  the  pre 
yiaiona  of  the  2  &  3  Vict,  c  12.  That  statute,  hon 
ever,  does  not  appear,  in  the  first  instance,  to  apply  t 
this  case,  for  the  clause  which  requires  the  infcmnatio 
to  be  laid  by  the  attorney  or  sdicitor-genend,  is  on 
which  spedfioally  refers  to  offences  relating  to  printio, 
and  publishing  matters  prdiibited  by  the  act.  If  n 
offence  had  been  created  by  the  2  &  8  Victi,  it  might  b 
difficult  to  say  that  its  provisions  do  not  apply  to  th 
offences  against  the  39  Geo.  3 ;  but  as  new  and  die 
tinct  offences  have  been  created  by  the  recent  statute 
it  is  sufficuent  to  apply  its  provisions  to  them.  Thei 
comes  the  question,  whether  the  conviction  was  gooi 
in  form,  being  drawn  up  according  to  the  form  givei 
by  the  statute.  It  might  be  supposed  tibat,  when 
a  statute  gives  a  form  of  conviction,  that  form,  whei 
adopted,  must  necessarily  be  good ;  but  the  Cour 
has  found  itself  bound  to  impose  some  restriction 
on  that  general  proportion.  For,  if  an  act  contains  \ 
description  of  an  offence,  and  of  the  circumstances  whid 
are  required  to  constitute  it,  and  if  the  form  given  u 
the  statute  does  not  contain  all  the  particulars  which,  bj 
the  provisions  of  the  statute,  go  to  make  outtheofifence 
it  becomes  impossible  for  the  Court  to  say  that  thi 
offence  has  been  committed  (a).  That,  however,  doei 
not  appear  to  be  the  case  here.  The  conviction  itsd: 
was  open  to  an  objection  in  respect  of  the  absence  ol 
any  distribution  of  the  penalty,  which  might  have  beei 
considered  a  fatal  defect,  (as,  according  to  the  casei 
cited,  it  ought  to  form  part  of  the  conviction),  if  thi 
particular  form  had  not  been  given  in  the  statute.  Bui 
here  a  form  has  been  given ;  and  the  defect  is  not  ii 
the  description  of  the  offence,  but  only  in  the  disposition 

(a)  See  Fletcher  ▼.  Cakhorp,  Uktk,  Vol.  I,  p.  539. 
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of  the  penalty.     The  clause  creatiDg  the  offence,  and         i845< 

subjecting  the  offender  to  the  penalty,  stands  alone  in 

the  act;  and  then  comes  a  separate  enactment,  directing 

tbe  application  of  all  penalties  imposed  by  the  act,  in 

irhatBoever  way  recovered,  by  action  or  before  justices. 

l^cre  was  no  danger  that  the  defendant  would  be  really 

st^bjected  to  any  inconvenience  by  not  knowing  the 

peanson  to  whom  he  was  to  pay  part  of  the  penalty.     On 

tl^^  whole,  therefore,  the  conviction  appears  to  be  suffi- 

CL^xit,  and  the  rule  to  quash  it  must  be  refused. 

"Williams,  J. — K  no  form  had  been  given  by  the 
stsktute,  there  might  have  been  great  weight  in  the  argu- 
n^^st  that  has  been  used.  No  form  appears  to  have 
bcsc^n  given  in  the  cases  that  have  been  cited.  When 
It^^  form  in  the  statute  says,  '^  Here  set  out  the  offence,** 
it  <5loes  not  afford  much  information ;  and  in  the  descrip- 
tion of  the  offence,  everything  must  be  alleged  which 
ia  xieoessary  to  describe  the  offence,  which  is  done  here 
in^  the  terms  of  the  statute  creating  it;  but  in  matters 
not;  descriptive  of  the  offence,  as  in  the  case  of  the  dis- 
tribution of  the  penalty,  it  is  enough  to  follow  the  form 
gixren  by  the  statute  (a). 

"WiGHTMAN,  J. — It  appears  to  me  that  there  is  no 

^fficulty  as  to  the  first  point.     Certain  offences  and 

P^^^ties  are  created  by  each  statute,  and  the  restriction 

®®    to  the  information  applies  only  to  the  penalties  im- 

P^^^ed  by  the  latter.     I  agree  also  as  to  the  second  point. 

■"-^^ere  are  cases  where  the  nature  of  the  offence  is  such 

^  to  require  greater  particularity  than  is  given  in  the 

^^^  in  the  statute,  in  describing  the  offence ;  but  the 

S^iieral  form  is  sufficient,  although  there  may  be  some 

^^fi^culty  and  inconvenience  in  finding  out  to  whom  the 

l^^^^Udty  is  to  be  paid. 

Rule  refused. 

(a)  CoUridge,  J,,  was  absent 
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1845. 

Nov.  19/A.  The  Queen  v.  The  Inhabitants  of  Welunoton. 

"Where  the  exa-  1  HIS  was  an  appeal  against  an  order  of  two  justices 
rapport°or  an  for  the  removal  of  a  pauper  from  the  township  of  Wal- 
Atod'^rV  sail,  in  Staffordshire,  to  the  parish  of  Wellingt<m,Salo^ 

}>reTioiu  order  The  examinations  on  which  the  order  was  made,  stated 
ior  the  remoftl 

of  the  pauper's  a  derivative  settlement  of  the  pauper  from  his  father  m 
dnoed  before^'   the  appellant  parish,  and  a  previous  order  for. the  le- 

the  remoflDg  ^^y^l  of  the  father  to  that  parish.  That  order  was 
juftioest  a  copj  '■ 

oftndiprenoas  produced  before  the  removini;  mairistrates.  but  no  copy 
order  thould  be  *^^.  *      -^u  *k  .    T*    ^    ^.  li     Z 

lent  to  the  ap-    of  it  was  scnt  With  the  examinations  to  the  appeUants. 

peUanu.  q^  ^^  ^.^  ^f  ^^  appeal  the  appellants  objected, 

under  one  of  their  grounds,  that  the  respondents  could 
not  be  heard,  because  they  had  not  furnished  the  appel- 
lants with  a  full  copy  of  the  examinations,  a  ccypy  of  the 
order  referred  to  in  the  examinations  not  having  been 
sent  The  sessions  thought  the  objection  vafid»  and 
quashed  the  order  of  removal,  subject  to  the  opinion  of 
this  Court  on  a  case. 

Neale^  in  support  of  the  order  of  sessions,  relied  on 
Regina  v.  East  Rainton  (a). 

Corbet,  contr^. 

Lord  Denman,  C.  J. — It  seems  to  me  that  the  deci- 
sion in  Regina  v.  East  Rainton  (a)  was  right  There 
is  much  soundness  in  the  principle  involved  in  it,  that 
all  the  evidence  produced  before  the  remo\dng  justices 
should  be  sent  to  the  appellants. 

Williams  and  Wightman,  Js.  (ft),  concurred. 

Order  of  sessions  confirmed. 

(a)  Ant^,  p.  23.  {h)  Coleri^e,  J.,  wm  abteht. 
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1845. 

The  Queen  v.  The  Inhabitants  of  Downholland.         Nov.  22nd. 

.A.T  a  spedal  sessions  held  at  Ormskirk,  in  the  county  A  certificate  for 
of  Lancaster,  February  23,  1843,  John  Ackers,  the  5  &  ewill.  4, 
aunreyor  of  highways  for  three  several  divisions  of  the  ^f^j^^^^° 
township  of  Downholland,  was  summoned,  in  pursuance  where  it  ap- 
of  the  5  &  6  WilL  4,  c  50,  s.  94,  touching  and  con-  ^^tfaet  the' 
ceming  the  repur  of  a  certain  road  in  that  township,  ^ilf^^l^ch. 
At  the  sessions,  the  surveyor  denied  that  the  road  in  ^7* 
question  was  a  highway,  and  also  denied  the  liability 
of  the  inhabitants  to  repair  such  road.    The  ma^trates 
directed  a  bill  of  indictment  to  be  preferred,  to  which 
the  defendants  pleaded  not  guilty. 

The  case  was  tried  before  CoUman,  J.,  at  the  Liverpool 
Spring  Assizes,  1844.  The  indictment  alleged  an  im- 
memorial custom  on  the  part  of  the  defendants  to  repair 
all  roads  within  their  township,  which  would  be  other- 
wise repaired  by  the  parish.  The  prosecutors  failed  to 
prove  the  custom  alleged  in  the  indictment,  and  the 
learned  Judge  stopped  the  case,  and  directed  a  verdict  to 
be  taken  for  the  defendants. 

On  the  5th  of  April,  1845,  application  was  made  to 
Coliman,  J.,  for  the  costs  of  the  prosecution,  who,  after 
hearing  counsel  on  both  sides,  made  the  following  order : 
'^  The  way  in  dispute  in  this  case  being  maintdned  on 
the  one  side  to  be  a  public  way,  and  the  prosecutor  being 
prepared  with  evidence  to  prove  it  to  be  so ;  and  it  being 
contended  on  the  other  side  that  it  was  an  occupation 
way  only,  and  the  defendants  being  prepared  with  evi- 
dence in  support  of  their  case  on  that  point;  but  it  being 
dear,  that,  even  if  it  were  a  public  way,  the  defendants 
were  not  liable  to  repair  the  same,  and  the  jury  having 
foimd  their  verdict,  acquitting  the  defendants  on  the 
latter  ground  only,  without  being  oaUed  upon  to  decide 
the  question  whether  the  way  was  a  public  highway  or 
not, — 1  order  that  the  costs  of  the  prosecution  be  paid 
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1845.  out  of  the  rate  made  and  levied  in  pursuance  of  the      —     ^ 

The  Queen  ^7  *^®  township  of  Downholland. 
,  ^  ^y-      ,  (Signed)        T.  ColthanJ 

Inhabitants  of  ^    ^        ' 


Downhol- 
land. 


In  Trinity  Term  last,  CmoJing  obtained  a  mle  o.^ 
calling  on  the  prosecutor  to  shew  cause  why  that  ( 
ficate  should  not  be  set  aside. 

Starkie  now  shewed  cause. — It  is  said  there  b 
jurisdiction  to  make  an  order  for  costs  under  the  9S 
section,  because  the  road  in  question  is  not  proved  to 
a  highway.     The  justices  at  special  sessions  have 
sented  it  to  be  a  highway,  and  the  affidavits  state  it 
be  a  highway,  and  the  prosecutor  at  the  trial  was 
pared  with  evidence  to  prove  it  to  be  such;  it  mo^ 
therefore,  be  presumed  to  be  a  highway  within  the 
ing  of  the  95th  section. 


Cawlinffy  contr^ — In  Regina  v.  Heanar{a\  it 
that  the  95th  section  does  not  attach  where  the  way  i 
dieted  is  not  proved  to  be  a  highway.     Here  it  is  n.* 
decided  whether  the  road  is  a  highway  or  not,  and 
surveyor  denied  it  to  be  a  highway,  and  also  denied 
duty  and  obligation  of  the  defendants  to  repair, 
verdict  proceeded  on  the  ground  that  the  allied  custO': 
was  not  proved,  but  the  defendants  were  prepared 
shew  at  the  trial  that  the  road  was  not  a  highway, 
well  as  that  no  such  custom  existed.     (Here  he  wi 
stopped  by  the  Court). 

Lord  Denman,  C.  J. — In  order  to  give  jurisdictio: 
it  must  appear  to  us  affirmatively  that  the  road  is 
highway.  That  fact  must  appear  clearly,  and 
merely  by  way  of  inference. 

Williams  and  Wightman,  Js.  (A),  concurred. 

Ride  absolute, 
(a)  Ant^,  Vol.  1,  p.  466.  (h)  Coleridffe,  J.,  ww  abMOt. 
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1846. 

^  parte  Hie  Inhabitants  of  Wbllingbobougu.  Nq9.  25M. 

An  order  was  made  by  two  justices  of  Northampton-  K«ipandeiiu<m 

..    ^  .  .  the  trial  of  an 

Hure  for  the  lemoyal  of  Lois  Bajes  from  the  parish  of  appedagdnit 

U»m  to  the  parish  of  Wellingborough,  both  ih  that  ^Ij^^f^elT 

ewnrty.  The  pariah  officers  of  Wellingborough  appealed  Jj^^^/^ 

^fgUBst  the  order,  and  served  several  grounds  of  appeal,  on  an  objMtioii 

>ome  of  which  stated  objections  to  the  examination,  and  groands  of  ap- 

othetB  denied  the  settlement  in  fact     The  third  ground  JSL^^S'" 

^  that  the  examination  contains  no  proof  of  the  examinatioM; 

ercQ  if  the  ap- 
uttgeability  of  the  pauper  to  the  parish  of  Isham.  peUanta  with  to 

^  appeal  came  on  to  be  tried  at  the  last  Michaelmas  jectkm,  and  to 

quarter  sessions  for  Northamptonshire,  when,  service  of  Jj^^^^ 

tie  notice  and  grounds  of  appeal  being  admitted,  the  iwweolfcct, 

also  laiseQ  vw 

respondents  stated,  that  they  admitted  the  examinations  the  gnmnds  of 

^  be  defective,  for  the  reason  stated  in  the  third  ground  ^^^^^' 

^  ^ffeal,  and  applied  to  the  Court  to  quash  the  order 

^th  a  special  entry  of  the  ground  on  which  it  was 

qotthed.    This  was  objected  to  by  the  appellants,  who 

stated  that  they  were  willing  to  waive  that  objection, 

^  pressed  the  Court  to  hear  and  determine  the  appeal 

^  tbe  merits.     The  sessions  refused  further  to  hear  the 

*n^.,  and  quashed  the  order  of  removal,  with  a  special 

®^)  that  it  was  quashed  afler  a  fuU  hearing,  for  want 

ofproof  of  chargeability  in  the  examination. 

Flood  now  moved  for  a  rule,  calling  upon  the  justices 
^  shew  cause  why  a  mandamus  should  not  issue  to  them 
^  enter  continuance  and  hear  the  appeal — The  appel- 
lants have  a  right  to  abandon  any  of  their  grounds  of 
appeal,  and  have  the  appeal  decided  on  the  others,  and 
were  willing  to  do  so  in  this  case.  There  has  been  no 
deciaion  on  the  merits,  yet  the  sesaicms  say  they  have 
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1815.        decided  '^  after  a  full  hearing,'*  wluck  will  be  conduave 
Ez  parte      hereafter.     [Lord  Denmariy  C.  J. — ^You  can  make  the 
Inhabiunu  of  ground  of  the  decision  apparent  in  any  ftiture  proceed* 
BOEonoH.     ing.]     But  the  respondents  may,  perhaps,  pursue  the 
same  vexatious  course  at  a  ftiture  trial,  and  thereby 
liarass  the  appellants  with  continued  expense  and  liti- 
gation.   The  objection   having  been  called  to  their 
notice,  if  they  intended  to  abandon  the  order,  they 
ought  at  least  to  have  given  the  appellants  notice  of 
their  intention,  as  in  Ex  parte  The  Inhabiiants  of  /^m- 
Ufrajct  (a),  but  here  no  communication  of  the  kind  was 
made. 


Lord  Denman,  C.  J. — The  respondents  had  a  right  to 
say  they  think  that  a  given  objection  is  good,  and  will 
not  go  ftuther,  whether  they  gave  notice  of  abandon- 
ment or  not ;  and  aft;er  that  declaration  it  would  have 
been  useless  for  the  sessions  to  proceed  with  the  appeaL 
If  appellants  choose  to  raise  technical  objections,  they 
must,  at  least,  take  the  chance  of  having  them  dedded 
in  their  favour. 

CoLERn)GE,  J. — It  is  possible  that  the  respondents 
may  have  taken  advice,  and  have  been  told  that  this 
very  objection  was  fatal,  and  on  that  ground  neglected 
to  prepare  themselves  with  evidence  for  contesting  the 
appeal  on  the  other  objections. 

Williahs  and  Wiohtman,  Js.,  concurred. 

Rule  reftised  (&). 


(a)  13  L.  J.,  N.  S.,  M.  C,  5 ;  post,  p.  l&l,  n. 
(6)  The  following  is  an  abstract  of  the  case  referred  to  in  the 
argument,  imported  in  the  lath  Law  Journal,  N.  S.,  M.C.,  5 : — 
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1843. 

Ex  parte  the  InhabitantB  of  PonTirRACT.  Nov.  *2Zrd, 

An  order  was  made  by  two  jnitices  of  the  West  Riding  of  York-  An  appeal 
Am,  dated  22od  April,  1843,  for  the  removal  of  Ann  Auckland,  ^^^^^^ 
widow,  and  bar  two  children,  from  Thome  to  Pontefract    The  exa-  having  been  en- 
ipmatloaa  aad  order  were  sent  to  the  parish  officers  of  Pontefract,  tered  and  res- 
mmd  tbe  pauper  afterwards  removed.     An  appeal  against  the  order  J!!!^i^to""ve 
was  entered  and  respited  st  the  Rotherham  quarter  sessions,  3rd  notice  to  the 
Joly,  1843.  sppeUants  that 

On  the  3rd  of  August  the  respondenU  served  the  appeUants  with  JhTorf^oS^ 
the  following  notice :—  gnmnd  that  tbe 

«  To  the  churchwardens  &c.  ^S^ve, 

**  In  the  matter  of  an  appeal  wherein  &c.     Whereas  under  and  by  and  that  they 

riitneof  an  order  &c  Ann  Auckland  &c.  were  removed  from  Thome  s^^ld  apply  at 

to  Pontefract,  as  the  pbce  of  their  last  legal  settlement ;  and  whereas,  sionTto^q'l^h 

since  the  said  removal  and  the  entry  of  the  said  appeal  against  the  the  order  on  a 

said  order  of  removal,  we  have  discovered  and  are  satisfied  that  the  ff^**^  u^* 

examinations  on  which  the  said  order  was  granted  are  defective,  and  upoiT^  me^^ 

insufficient  to  support  the  said  order  on  the  trial  of  the  said  appeal :  nts ;"  and  that 

now  we,  the  undersigned,  being  the  churchwardens  and  overseers  of  ^^  ^^  "^^T 

the  said  parish  of  Thome,  do  hereby  give  you  notice,  that  we  have  pdlants  thef  * 

ahaodoned,  and  do  hereby  abandon  the  said  order  of  removal,  and  reasonable 

diati  at  the  next  general  quarter  sessions  of  the  peace,  to  be  holden  ^'^*    ^[]^^ 

bf  adgoomment  at  Doncaster,  in  and  for  the  said  West  Riding,  we  to  hear  the  ap. 

disll  apply  to  the  court  to  quash  the  said  order  upon  a  special  entry,   peal,  and 

'Qiaihed,  not  upon  the  merits:'  and  we  further  give  you  notice,   q«f«bed  the 
<u*  »        1    .11.  ,        .,  •         11  order,  with  the 

UK  we  are  now  ready  and  wiuing  to  pay  you,  the  said  occ,  all  reason  above  special 

*Us  costs  already  incurred  by  you  in  the  matter  of  the  said  appeal,  entry,  and  with 

together  with  all  costs  incurred  by  you  for  the  maintenance  and  sup-  ^^  ^  ^the' 

^  of  the  said  paupers  since  the  execution  of  the  said  order  of  time  of  notice  of 

'enofal ;  and,  lastly,  we  further  give  you  notice,  that  all  future  costs  abandonment, 

to  be  incurred  by  you  in  prosecuting  and  trying  the  said  appeal  will  *°ifJJ^^rti« 

^  10  incurred  at  vour  own  oeril.    Dated  &c.  ■Mainn.  — 


» incurred  at  your  own  peril.    Dated  &c. 
On  the  29th  of  September  the  appellants  served  the  respondents  H^d,  that  tbe 
^*th  notice  of  trial  of  the  appeal  at  the  next  quarter  sessions,  and  J^MriKht 
^  s  statement  of  the  grounds  of  appeaL    At  those  sessions  the 
appellants  claimed  to  have  the  appeaJ  heard,  or  that,  if  the  court 
ilMidd  quash  the  order  without  hearing  the  appeal,  and  made  a  spe- 
cial entry,  it  should  be  made  according  to  the  truth,  that  the  exa- 
mination was  defective  in  not  sufficiently  disclonng  a  settlement  in 
Pontefract,  which  they  contended  would  be  a  decision  on  the  merits. 
After  hearing  both  sides,  the  chairman  stated,  that  it  was  the  opi- 
ntoQ  of  the  majority  that  a  decision  quashing  the  order  under  the 
Acts  stated  was  a  decision  on  tbe  merits,  and  tliat  no  such  special 
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1845.  entry  ought  to  be  made;  but  that,  finding  from  the  clerk  of  the  peace 

^  y  ^  that  the  practice  of  making  tuch  special  entry,  and  to  diacharging 
I^.P^  orders  on  payment  of  costs  by  the  respondents  to  the  appellants,  wi^ 
PoKTXFKACT.  ^^®  ^^^  ^^  enabling  the  respondents  again  to  remove  if  they  could 
obtain  a  better  examination,  bad  latterly  prevailed  in  cases  in  which 
a  similar  notice  of  abandonment' had  been  moved,  therefore,  though 
the  court  thought  the  practice  wrong,  they  decided  to  abide  by  the 
same,  until  the  opinion  of  the  Court  of  Queen's  Bench  could  be  ob- 
tained for  their  guidance  on  the  subject. 

The  order  of  sessions,  therefore,  was,  that  the  order  of  removal 
should  be  discharged,  **  not  on  the  merits,"  and  that  the  oosta  of  the 
appellants,  up  to  the  time  of  the  service  of  the  notice  of  abandonment, 
and  the  costs  of  coming  to  the  sessions,  to  be  taxed  &c.,  should  be 
paid  to  them  by  the  respondents. 

Poihky,  on  an  affidavit  stating  these  facts,  moved  for  a  rule  aisi 
for  a  mandamus  to  the  justices  to  enter  continuances  and  hear  the 
appeal.  He  cited  Begina  v.  TheJuiHces  ofMiddkBeXy  11  A.  & 
£.  809;  9  Law  J.,  N.  S.,  M.  C,  59.  {Coleridge,  J.— Why  should 
the  sessions  hear  your  evidence  after  the  order  was  quashed  T]  The 
appellants  ought  not  to  be  prejudiced  by  the  respondents  not  calling 
wimesses :  Rex  v.  The  Justices  of  the  West  Riding,  5  B.  &  Ad. 
167;  3  Law  J.,  N.  S.,  M.  C,  21.  They  had  a  right  to  go  to  the 
sessions  for  their  costs :  Begina  v.  Toumstall,  3  Q.  B.  R.  357;  12 
LawJ.,N.S.,M.C.,  72. 

Lord  Denman,  C.  J. — It  appears  to  me  that  the  sessions  in  this 
case  were  perfectly  right  The  question  was  not  whether  the  order 
of  magistrates  was  good  or  not ;  but,  when  the  respondents  said  to  the 
appellants,  ^*  Now  that  we  are  aware  that  our  examinations  are  defect^ 
ive,  we  are  ready  to  pay  you  your  reasonable  costs,"  it  was  the  appel- 
lants' duty  to  find  out  what  a  fair  amount  of  costs  would  be,  and  if 
the  amount  the  respondents  were  ready  to  pay  was  a  reasonable 
amount,  they  should  have  consented  to  the  abandonment.  The  ses- 
sions may  well  have  considered  that  it  was  against  good  faith  to 
attempt  to  try  the  appeal  after  a  fair  proposition  of  this  kind.  Here 
the  sessions  have  decided  in  favour  of  the  appellants,  but  add  that  it 
is  not  on  the  merits.  They  may  properly  make  such  an  entry.  No 
doubt  the  appellants  have  a  right  to  enforce  the  quashing  of  an  im- 
proper order,  but,  if  they  proceed  after  such  a  notice  as  this,  they  must 
take  the  chance  of  the  result. 

Williams  and  CoLsaiDOE,  Js.,  concurred. 

Rule  refused. 
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1845. 

le  Queen  v.  The  iDhabitanta  of  Acton. 

peal  against  an  order  of  two  justices,  dated  the  The  parish  of 
y,  1844,  for  the  removal  of  Mary  Lloyd,  widow,  ten  townships, 
township  of  Acton,  in  the  parish  of  Wrexham,  ^untlVf  D., 
wnship  of  Gwersylltj  in  the  parish  of  Gresford,  ^^^ ^''o JP***® 
he  county  of  Denbigh ;  the  sessions  quashed  the  The  parish 
bject  to  the  opinion  of  this  Court,  on  the  fol-  g.,  one  of  the 

_^  former  town- 

^^  ships,  and  there 

arish  of  Gresford,  at  the  time  the  pauper's  late  are  four  church- 

wardens  for  the 
was  hired  and  served  in  the  appellant  township  whole  parish, 

jyllt,  as  hereinafter  mentioned,  consisted  of  ten  J^  ec^SstLd 

«:  namely,  Gresford,  Allington,  Burton,  Llay>  ^'^toiJiigiT**^ 

It,  Erlas,  Erthig,  and  Borrasrifre,  in  Denbigh-  inF.haveal- 

id  Merford  and  Hoseley,  in  Flintshire.     The  own  overseers 

lurch  is  in  the  township  of  Grresford,  and  there  S^^i^r  o^n  * 

churchwardens  for  the  whole  parish,  who  at  poor;  the  others 

only  act  m   ecclesiastical  matters.     The   two  some  years 

IS  in  Flintshire  have  always  had  their  own  over-  ^c"township, 

d  maintained  their  own  poor  separately  and  jnd  in  others 

*  *^  •'  for  two  or  three 

m  the  rest  of  the  parish.  The  other  part  of  the  townships 

insisting  of  the  eight  Derbyshire  townships,  as  nambe'r  vary- 

ing  from  four 
to  eight.  In 
overseers  were  appointed  to  senre  for  the  whole  of  the  parish  in  the  county  of  D. 
x>r-rate  has  been  always  agreed  to  by  the  churchwardens  and  the  several  over- 
eral  vestry,  and  the  rate  of  allowance  to  paupers  there  ordered.  Separate  poor- 
nade,  allowed,  and  collected  by  the  overseers  in  the  separate  townships,  and 
lieved  by  them,  and  at  the  end  of  each  year  they  settled  the  accounts,  paying  and 
I  and  from  each  other  the  surplus  or  deficiency,  as  the  case  might  be,  the  general 
ag  handed  over  to  the  account  of  the  next  year.  That  part  of  the  parish,  from 
)3,  occasionally  received  and  removed  paupers  as  to  and  from  the  parish  of  A., 
nships  never  removed  to  each  other;  the  townships  in  F.,  however,  occasionally 
rapers  to  the  part  of  the  parish  in  D.  In  and  since  1833,  in  obedience  to  a 
two  overseers  have  been  regularly  appointed  for  each  township  in  D.,  which 
anaged  its  own  affairs  distinct  from  the  others. 

rial  of  an  appeal  against  an  order  of  removal  to  the  township  of  G. ,  the  sessions 
^e  husband  of  the  pauper  gained  a  settlement  in  G.,  in  1771,  by  hiring  and 
I  died  in  1815  ;  that,  since  his  death,  his  widow  was  regularly  relieved  by  that 
rhile  residing  out  of  it.  They,  however,  quashed  the  order  of  removal,  stating 
e  Cscts  for  the  opinion  of  this  Court : — 

1.  That  the  signature  of  the  churchwardens  of  A.  was  not  necessary  to  the 
appeal  by  the  township  of  G.  2.  That  no  settlement  could  be  gained  in  the 
'  6.  in  1771 ;  that  the  relief  was,  therefore,  given  by  mistake,  and  not  conclusive 
aper's  settlement  there. 

I.  O  N.  S.  C. 


184  NEW  SESSIONS  CASES, 

1845.        far  back  as  can  be  traced  previous  to  1816»  had  OTer* 
The  QuBKM    ®®®™  ^^  *^®  P^^^  ^  follows : — one  for  Grresford,  one  for 

,  ,  .  ?•       ,  Allinorton.  one  for  Burton  and  Llay,  and  one  for  Grwer- 
Inhabitanti  of  '^  , 

AcToy.  syllt^  Erthig,  Erlas,  and  Borrasrifre,  (the  three  latt^ 
being  minor  townships),  except  in  the  years  1735,  1736, 
and  1737,  when  one  overseer  was  appointed  for  the 
township  of  Gwersyllt  alone.  In  1816,  one  overseer 
was  appointed  for  Gwersyllt,  and  also  one  for  every 
other  township  separately.  In  1817,  one  was  appointed 
for  Gwersyllt,  Erlas,  and  Erthig  jointly,  and  one  for 
every  other  township  separately.  In  1818,  one  was 
appointed  for  Gwersyllt,  Erthig,  Erlas,  and  Borrasrifre 
jointly,  and  one  for  each  of  the  other  townships  se- 
parately; and  in  1819,  and  every  year  from  then  up 
to  1830  inclusive,  one  was  appointed  for  Gwersyllt  sepa- 
rately, and  for  all  the  other  townships  separately,  except 
Erthig,  Erlas,  and  Borrasrifre,  which  had  one  overseer 
for  them  jointly.  Thus  the  number  of  overseers  varied 
from  four  to  eight  at  different  times.  For  1831  and 
1832  there  were  four  overseers  appointed  to  serve  for 
the  whole  parish  of  Gresford,  in  the  county  of  Denbigh, 
with  the  churchwardens  thereof,  and  these  are  the  only 
instances  that  can  be  discovered  where  there  were  war- 
rants of  appointment  of  overseers  for  the  pariah^  as  one 
division,  the  other  previous  appointments  being  for  the 
several  townships,  as  before  set  forth.  An  equal  poor- 
rate  of  so  much  in  the  pound  was  always  agreed  to  at 
a  general  vestry  in  the  parish  church  by  the  church- 
wardens of  the  parish  and  the  overseers,  and  the  rate  of 
allowances  to  be  paid  to  paupers  was  arranged  and 
ordered  by  parish  vestries.  Separate  poor-rates  were 
made,  allowed  by  the  justices,  published  in  church,  and 
collected  by  the  overseers  in  the  townships  for  which 
they  were  so  appointed  and  acted,  as  hereinbefore 
stated ;  and  they  also,  previous  to  the  appointment  of  an 
assistant  overseer,  as  hereinafter  mentioned,  paid  the  poor 
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ongingy  or  8up}X)8ed.  to  belong,  to  the  several  town- 
p0  ;  and  the  general  accounts  of  the  oyereeers  for  the 
rnships  at  the  end  of  each  year  were  settled  in  the  j^^JJl^^^ 
"icili  Tcstry,  and  the  balance  of  their  several  accounts  Acton. 
imolc,  and  the  overseers  who  had  a  surplus  in  hand 
^la^ht  that  surplus  to  the  parish  vestry,  and  those  who 
ro  <leficient  received  what  was  due  to  them  from  the 
plias  of  the  others ;  and,  if  any  balance  afterwards  re- 
ined in  hand  upon  the  general  account,  it  was  paid 
sr  to  the  new  overseers  for  the  general  expenses  of  the 
iizixig  year.  One  of  the  churchwardens,  in  or  about 
23,  was  elected  in  the  parish  vestry,  and  afterwards 
ced.  (with  a  salary)  as  a  general  overseer  for  the 
isibighshire  part  of  the  parish,  consisting  of  the  said 
Sfat  townships;  and  the  several  overseers  paid  the  rates 
Uccted  by  them  in  their  several  townships  to  the  per- 
^  so  acting  as  general  or  assistant  overseer ;  and  he 
tid  the  poor  belonging  to  the  several  towni^ps  in  the 
'^i^ighahire  part  of  the  parish,  and  kept  a  distinct  ac- 
^•^^^t  for  each  township.  That  part  of  the  parish  formed 
^  ^iie  Denbighshire  townships,  from  the  year  1730  to 
^^3,  always  removed  and  received  paupers  under 
^^iB  of  removal  drawn  as  from  or  to  the  "  parish  of 
"^^^ford,  in  the  county  of  Denbigh,'*  but  it  cannot  be 
'^^^Hwned  that  they  ever  removed  paupers  to  or  from 
^O  other;  but  the  Flintshire  townships  of  Merford  and 
^^^ley  removed  paupers  to  the  Denbighshire  part  of  the 
^^^hofGresford;  and  on  the  Uth  of  January,  1787,  an 
t^^al,  touching  the  removal  of  Hannah  Jonas,  wife  of 
^^Scr  Jonas,  and  her  five  children,  from  the  lordship  of 
^^ord  and  Hoseley  to  the  parish  of  Grresford,  was  tried  at 
^1^  in  thecoimty  of  Flint;  and  the  order  was  confirmed, 
^^*H  costs.  In  the  year  1882,  an  application  was  made 
title  justices  of  the  peace  for  the  division  of  Denbigh- 
^^^^  in  which  the  parish  is  situate,  to  appoint  two  over- 
^^^  of  the  poor  of  the  township  of  Allington,  bemg  one 
tlie  said  townships  in  the  parish  of  Grresford,  and, 
o2 


> 
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upon  their  refusingy  the  inhabitants  of  Allington  app& 

to  the  Court  of  King's  Bench,  and  obtained  a  rule  £ 

,  .  . .  a  mandamus  to  compel  such  appointment ;  which  ml 

InhabihiDts  of        .  ,  ,       ,      ,  ^i    i       .      . 

Acton.        without  argument,  was  made  absolute,  and  the  justic 

of  Denbighshire,  in  obedience  thereto,  in  April  183 

appointed  two  overseers  of  the  poor  for  the  said  tow 

ship  of  Allington,  and  for  each  of  the  other  Denbig 

shire  townships,  including  Gwersyllt;   and  from  th 

time  two  overseers  have  been  regularly  appointed  f 

each  township,  which  has  since  managed  its  own  affiu 

entirely  separate,  and  without  interference  with  or  I 

any  of  the  others. 

The  pauper,  Mary  Lloyd,  was  married  to  her  decern 
husband,  EUis  Lloyd,  about  the  year  1772,  at  Gresfor 
Ellis  Lloyd  having  the  year  previously,  viz.  1771,  gaii 
ed  a  settlement  in  the  appellant  township  by  hiring  ai 
service.  He  died  in  the  year  1815.  A  few  montl 
after  the  death  of  her  husband  the  pauper  received  r^ 
lar  relief  from  the  overseers  of  the  poor  of  the  appellai 
township  of  Gwersyllt,  and  continued  to  do  so  up  to  tl 
formation  of  the  Wrexham  Union  in  1837,  and  subft 
quently  from  the  relieving  officer  on  account  of  the  sai 
township  of  Gwersyllt,  until  the  12th  of  April,  1844 
during  the  whole  of  which  time  the  pauper  was  living  i 
the  township  of  Acton,  not  having  done  any  act  to  ga' 
a  settlement  since  her  husband's  deatL 

The  statement  of  the  grounds  of  appeal  was  sign 
by  the  two  overseers  of  the  appellant  township  only,  B 
not  by  either  of  the  churchwardens  of  the  parish 
Gresford. 

The  questions  for  the  opinion  of  the  Court  are, — &^ 
Whether  the  grounds  of  appeal  are  properly  signed^ 
compliance  with  the  81st  section  of  the  4  &  5  Will- 
c.  76 ;  and,  secondly,  If  they  are  properly  signed,  wl 
ther,  upon  the  foregoing  facts,  the  pauper,  Mary  LI05 
is  settled  in  the  said  township  of  Gwersyllt. 

If  the  Court  shall  be  of  opinion  that  the  grounds 
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appeal  are  properly  signed,  and  that  the  pauper  is  not         1845. 
fletded  in  the  township  of  Gwersyllt,  now  that  the  said     j,^^  queek 
pwiA  of  Greaford  has  ceased  to  maintain  its  own  poor,    »  ^  ,?• 

,        ,  Inhabitenta  of 

MW  separate  overseers  are  appointed  for  the  said  eight  Actok. 
Denbighshire  townships,  the  order  of  the  sessions  is  to  be 
confirmed;  but,  if  the  Court  shall  be  of  opinion  either 
^  the  grounds  of  appeal  are  not  properly  signed,  or 
that  the  pauper  is  settled  in  the  township  of  Gwersyllt, 
^en  the  order  of  the  sessions  is  to  be  quashed. 

"Oiayes  {Dowlinff,   Seij.,    with    him),    in    support  of 

^   order  of  sessions. — 1.  The  churchwardens  of  this 

P^^^l  are  stated  to  act  only  in  ecclesiastical  matters; 

^^>   as  the  Flintshire  townships  have  had  paupers  re- 

^^^  to  them  from  the  other  part  of  the  parish,  if  their 

*^p^^ture  is  essential  to  the  grounds  of  appeal,  they 

''^l^t  be  both  appellants  and  respondents  in  the  same 
cas^^ 

^«    As  to  the  settlement,  this  case  is  not  distinguish- 

*"*^    from  Beffina  v.  Tipton  (a)  and  Regina  v.  Hunning- 

*"*  C*).  In  177 1,  Gwersyllt  was  not  a  district  maintaining 

Its  o^n  poor,  but  part  of  a  larger  district,  consisting  also 

^*  ^^ther  townships,  which  has  since  been  dissolved ;  no 

^^l^ment,  therefore,  could  be  gaiiysd  there.     As  to  the 

'^^"f,  it  is  only  prim&  facie  evidence  of  a  settlement,  not 

^'^^ilusive,  as  it  may  be  shewn  to  have  been  given  by 

'^'^^'^^e,  and  the  sessions,  by  quashing  the  order,  have, 

"^  *Wt,  so  found. 

"^^Tnold  {Whitmore  with  him),  contri. — Regina  v.  Tip* 

^  (^)  only  decides  that  a  settlement  in  a  parish  consist- 

^  ^f  several  townships  does  not  warrant  a  removal  to 

^y  one  of  the  townships  after  the  appointment  of  sepa- 

»^  overseers  under  13  &  14  Car.  2,  c.  12,  s.  21.  There, 

(a)  3  Q.  B.  R.  215.  (6)  13  L.  J.,  N.  S.,  M.  C.  24. 

(c)12A.&E.779. 
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1845.        however,  before  1832^  there  had  always  been  one  aei  of 

The  QusBw     ove™eer8  appointed  for  the  whole  of  the  townahipe, 

f.  which,  therefore,  constituted  but  one  parish.     Here  the 

InbabiUnti  of  .  .         '^ 

AcTOM.  only  instance  of  that  kind  was  in  1831,  before  whidi 
time  Gwersyllt  was  a  separate  township,  maintainii^ita 
own  poor.  There  was  also  a  separate  rate  for  each 
township,  not  a  common  fund  for  the  whole  district,  as 
in  Regina  v.  Marriott  (c).  The  payment  of  the  surplus 
at  the  end  of  each  year  may  have  been  only  an  illegal 
appropriation  of  the  funds,  but  it  does  not  shew  that  each 
township  was  a  separate  district,  maintfuning  its  own 
poor.  [fViUiams,  J. — ^There  was  evidence  both  ways  as 
to  their  being  separate,  and  the  sessions,  by  quashing  the 
order,  seem  to  have  found  that  they  were  not.]  They 
have  found  that  the  pauper's  husband  gained  a  settle- 
ment in  Gwersyllt,  and  the  relief  given  by  that  township 
for  thirty  years  ought  to  be  conclusive  evidence  that  it 
was  a  district  midntaining  its  own  poor.  There  must  be 
some  limitation  in  such  cases. 

Lord  Denman,  C.  J.  —Tins  case  is  not  distinguiabaUe 
from  Regina  v.  Tipton  (a).  No  settlement  could  be  ac- 
quired in  the  appellant  township  prior  to  1833;  there- 
fore the  relief  makes  no  difference,  for,  however  long  it 
may  have  been  given,  it  could  only  be  given  by  mistake. 
Belief  is  only  evidence  of  a  settlement,  and  the  sessioDS 
have,  in  &ct,  decided  against  it,  by  quashing  the  oidtf 
of  removal. 

Williams  and  Wiohtman,  Js.,  concurred  (i). 

Order  of  sessions  confirmed. 

(a)  3  Q.  B.  R.  215.  (Jb)  CoUridge,  J.,  was  absent. 


END    OP    MICHAELMAS   TEEM. 
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1846. 


<Etoun  of  ^nttn'»  ISenc^. 


HILARY  TERM,  1846. 


*37)ie  Queen  v.  The  Inhabitaiits  of  Scammonden.  Jan.  14. 

^^  ^^  i^peal  against  an  order  of  two  justices  for  the  During  the  mi- 
Tf^^x^oiml  of  Alice  Hirst,  and  her  bastard  child,  from  the  dSSf  there  can 
to^^VTiship  of  Barkesland  to  the  parish  of  Scammonden,  ^^^^^f^^^' 
"^^^  in  the  West  Riding  of  Yorkshire,  the  sessions  *>«  maniet  and 
^^^^firmed  the  order,  subject  to  the  opinion  of  this  Court,  himself  the 
o^  tie  Mowing  case :-  {T^rti^." 

with  some  other 
^^  ^  lation  so  as 

%Jame8  Hirst,  the  father  of  the  pauper  Alice  Hirst,  wholly  and  per- 

^^d  with  hiB  father  Arthur  Hirst  in  the  appellant  clode  the  pa.  * 

*^^^VB8hip  until  he  was  about  seventeen  years  of  age,  ^""^^J^^' 

^*^«n  he  voluntarily  entered  the  local  militia,  and  was  with  his  father 
g«^  .      o        ,  /.  /*  A        ,  .         taihewas 

^^^m  m  for  the  term  of  four  years.     At  that  tune  seventeen  yean 

^^thur  Hirst's  settlement  was  in  the  appellant  town-  hisVat^r's 

*^\pu    James  Hirst  served  as" a  militia  man  for  twenty-  fntotLrto^ 

^^ht  days  in  each  of  the  four  years,   and  lived  the  miUtia  for  four 

years,  and 
senred  twenty- 
^ght  days  in  each  year.    During  the  intervals,  nntil  he  married,  which  took  place  when 
^  was  twenty,  he  lived  with  his  nnde  in   the  respondent  parish,  supporting  himself 
^  i  weaver.    When  he  was  about  eighteen,  his  father  gained  a  settlement  in  the  respond- 
tat  parish. 

BM,  that  A.  was  not  emancipated  when  his  father  gained  a  settlement  m  the  respondent 
psrish,  the  ordinary  dutv  required  from  a  person  in  the  local  militia  not  being  inconiiatent 
vidi  the  parental  oontrol. 

VOL.   II.  P  N.  S.  C. 
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1846.        remaining  eleven  months  of  each  year  wiih  an  unde  h 
Tlie  QuiiN    ^®  respondent  township,  where  he  continued  to  foUo'v 
V*  his  own  business  of  a  weaver,  and  maintained  himseli 

ScAMMONOBN.  Ho  ucver  returned  to  his  father.  His  father,  having  go 
married  again,  went  to  live  at  Rippenden,  in  Soyland 
in  the  West  Biding ;  but  he  (James)  saw  hia  fathe 
occasionally.  James  got  married  when  about  twen^ 
years  of  age;  between  the  time  of  his  entering  tb 
militia  and  getting  married,  and  when  he  was  abou 
eighteen  years  of  age^  his  father,  Arthur,  acquired  i 
settlement  in  the  township  of  Soyland,  in  the  8ai< 
riding,  by  renting  a  tenement.  Neither  the  pauper 
Alice  Hirst,  nor  her  father,  James  Hirst,  ever  acquiiec 
a  settlement  in  their  own  right.  Upon  these  facts  th< 
appellants  contended  that  James  Hirst,  and,  consequent 
ly,  the  pauper,  acquired  the  settlement  so  obtuned  b} 
his  father,  Arthur  Hirst,  in  Soyland,  as  he  was  thei 
under  age,  and  unemancipated.  The  respondents,  ox 
the  other  hand,  contended  that  James  Hirst  did  no^ 
acquire  such  settlement  from  his  father,  Arthur  ESist 
as  he  was  emancipated  at  the  time  when  such  settlement 
was  gdned. 

The  sessions  held  that  James  Hirst  was  emandpated 
when  his  father,  Arthur  Hirst,  acquired  such  settlemeni 
in  Soyland.  If  the  Court  of  Queen's  Bench  should  be 
of  opinion  that  James  Hirst  was  unemandpated  at  the 
time  when  such  settlement  was  acquired  by  his  father, 
Arthur  Hirst,  in  Soyland,  then  the  order  of  sessions 
and  the  order  of  justices  were  to  be  quashed;  other 
wise,  both  were  to  stand  confirmed. 

Pashletfsnd  Overendy  in  support  of  the  order  of  sessions. 
— James  Hirst  having  lefl  his  father's  house  to  follow  a 
separate  business,  and  maintun  himsdf,  and  never  having 
returned,  and  become  re-incorporated  in  his  fiither'c 
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ittnily}  and  haying  contracted  to  serve  for  four  yean        i846. 

n  the  militia,  became  emancipated  from  the  time  he    x^eQuMx 

left  his  fiither's  house.   The  time  when  the  paupercame  ,  .  .  .^- 

'^    .        .        Inhabitants  of 
of  age  will  be  found  immaterial  to  the  present  inquiry.  Soamm ondbv. 

In  1  Nolan,  318  (4th  ed.),  it  is  said,  ''It  does  not  seem 
settled  by  an  express  decision,  whether  an  emancipation, 
irhidi  is  not  completed  but  by  the  child's  not  returning 
imder  the  age  of  twenty-one,  is  to  refer  to  the  period  of 
its  original  separation  within  the  age  of  minority,  or  to 
that  of  its  arrival  at  the  years  of  discretion."  In  sup- 
port of  this  position  the  dictum  of  Lawrence^  J.,  in  Rex 
f.  Wobum  {a)i  and  that  of  Ze  Blanc,  J.,  in  Bexy.  Caw^ 
homybotHM  (A),  are  cited.  James  Hirst  had  left  his 
lather's  boose  to  support  himself  as  a  weaver,  and  was 
Iree  from  the  parental  control ;  and  the  Court  said  in 
Bex  T.  HaUfax  (c),  that,  ''where  a  son  is  become  inde- 
pendent of  his  father's  family,  or  emancipated  from  it, 
le  will  not  require  a  settiement  where  his  father  goes  to 
iwde."  iknandpation  is  not  a  term  confined  to  settie- 
nent  law;  it  is  mentioned  by  Fleta,L  1,  c7;  speakmgof 
ihe  modes  by  which  the  parental  control  may  be  taken 
iway,  he  saysf,  "  Item  emancipatione,  ut  si  quis  filium 
nram  foris  famulaverit,  cum  aliqu&  parte  su»  hasreditatis, 
)Uod  antiquities  fieri  solet."  By  the  common  law,  ex- 
sept  in  the  case  of  tenure  by  knight's  service,  the  father's 
xmtrol  over  the  son  ceased  at  the  age  of  fourteen.  The 
aw,  for  obvious  reasons,  will  not  allow  children  of  tender 
^ears  to  be  separated  from  their  parents:  Rex  v.  St 
Katherine  and  SL  George  {d).  Rex  v.  Cumner  and  Mil- 
'mi  (tf).  A  person  of  weak  inteUeet,  though  separated 
Irom  his  parents  after  the  age  of  twenty-one,  cannot  be 
emancipated:  Rex  v.  Much  Ccvoame  (/).  Emancipation, 


(a)  8  T.  R.  479.  {d)  Fort.  218. 

(5)  10  Bart,  89.  (f)  Id.  322. 

(«)  Burr.  S.  C.  806.  (/)  2  B.  &  Ad.  861. 
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1846.        therefore,  is  not  always  referable  to  the  time  when  the 
^  pauper  attidns  the  age  of  twenty-one,  but  to  the  time 

V.  when  he  ceases  to  live  with  his  father,  and  to  be  mider 

ScAiiii^D*N.  ^  control  The  subject  was  much  discussed  in  Bex  v. 
Offchurch  (a)  and  Rex  v.  Roach  (i).  [Coleridffe,  J. — 
The  dictum  of  Abbott,  C»  J.,  in  Rex  v.  Wtlmingien  (c),is 
very  strong.  He  there  says,  that  '^  during  the  minoiity 
of  a  child  there  can  be  no  emancipation  unless  he 
marries,  and  so  becomes  himself  the  head  of  a  fiumily,  or 
contracts  some  other  relation  so  as  wholly  and  perma- 
nently to  exclude  the  parental  control"]  That,  in  the 
first  place,  is  only  the  dictum  of  a  single  Judge,  and  one 
which  the  circumstances  of  that  case  did  not  require  him 
to  give  to  that  extent ;  and,  in  the  second  place,  accord- 
ing to  the  opinion  there  expressed,  the  facts  shew  that 
James  Hirst  was  permanently  independent  of  the  paren- 
tal control  when  he  left  his  father's  house  and  entered 
into  the  militia.  In  Rex  v.  Rotherfield  Greys  (d),  Bojfky, 
J.,  says,  '^  In  order  to  constitute  emancipation,  the  party 
ought  to  be  wholly  and  permanently  free  from  the 
parental  control"  In  that  case  the  pauper,  afler  having 
enlisted  in  the  marines,  and  being  discharged  from  that 
service,  returned  to  his  father's  house  before  he  attained 
the  age  of  twenty-one.  Here  James  Hirst  not  only 
continued  to  live  away  from  his  father's  family,  si^h 
porting  himself  as  a  weaver,  but  was  liable  to  serve  in 
the  militia  up  to  the  time  of  his  marriage ;  these,  there*    - 

fore,  are  strong  circumstances  to  shew  that  he  was  per 

manently  free  from  the  parental  control  before  the  tim^s 
when  his  father  gained  a  settlement  in  the  respondex^^ 
parish.  There  is  nothing  to  shew  that  he  ever  contei^^' 
plated  returning  and  forming  part  of  his  father's  &piil^  ^ 
and  in  an  action  by  a  father  for  the  seduction  of  fc^ 


> 


(a)  3  T.  R.  114.  (c)  5  B.  &  A.  525. 

(b)  6  T.  R.  247.  (d)  1  B.  &  C.  345. 
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danghter,  per  quod  servitium  amisit^  when  the  daughter        i846. 
Tras  living  away  in  service,  there  must  be  the  animus    xhc  QoiBir 
revertendi  at  the  time  of  seduction,  otherwise  the  action   ,       *'• 

Inhabitants  of 

18  not  maintainable :  Dean  y.  Peel  (a)  and  Bhymire  v.  SoAMMONDsxi. 
Haley  (b). 

Hhn  (with  whom  was  Pichering)y  contri. — ^Emanci- 
pation in  the  sense  in  which  it  is  used  in  settlement  law 
is  well  understood  and  clearly  defined  by  Abhoty  C.  J.,  in 
the  osse  of  Rex  v.  Wilmington  (c),  which  has  been  already 
quo-fced.  In  Rex  v.  Hardwick  (d),  the  same  learned  Judge 
Bays,  "  Now,  during  the  minority  of  the  child,  he  will 
ratix^in  almost  under  any  circumstances  unemancipated ; 
but  ^^here  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attained  twenty-one,  it  will  not  be 
conxmunicated  unless  in  fact  the  child  continues  part  of 
the  family."  A  person  is  only  subject  to  twenty-eight 
^r®*  service  in  the  year  in  the  local  mUitia,  except  in 
case  of  invasion  or  rebellion ;  and  during  the  remaining 
part  of  the  year  he  may  follow  his  ordinary  occupations. 
[Ho  was  stopped  by  the  Court] . 

Lord  Denman,  C.  J. — The  law  laid  down  by  Lord  Ten- 
^f^/^i^Tiy  C.  J.,  in  Rex  v.  Wilmington  (c),  has  become  the  ge- 
neral rule  with  respect  to  emancipation.  We  are  not  to 
inquire  minutely  into  all  the  circumstances  under  which 
a  pauper  may  become  sui  juris,  as  that  may  depend  in  a 
great  measure  on  the  personal  qualities  of  the  individual. 
^  thiiit  we  ought  not  to  disturb  that  which  now  seems 
^ttled  law,  that  during  the  minority  of  a  child  there 
^^^  be  no  emancipation,  imless  he  marries,  and  so 
^^^^^*>ies  himself  the  head  of  a  family,  or  contracts  some 

^*)    5  East,  45.  (c)  5  B.  &  A.  525. 

^*')  e  M.  &  W.  55.  (d)  Id.  176. 
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1846.        other  relation,  so  as  wholly  and  permaneiitly  to  exclude 
'^^^^^     the  pwental  controL 

Inhabitanti  of 

ScAMMONDBir.      Patteson,  J.9  concurred. 

Coleridge,  J. — I  am  of  the  same  opinion.  There  is 
really  no  doubt  in  settlement  law  about  the  meaning  of 
the  terms  majority  and  minority.  The  time  at  which  a 
person  attains  his  majority  is  well  settled.  Here  mar- 
riage is  the  dividing  point,  but,  before  that,  his  father 
gained  a  settlement  in  the  respondent  parish.  Then, 
what  circumstances  are  there  which  would  interfere 
with  the  son's  right  to  that  settlement  ?  Two  only  are 
relied  on: — 1.  The  fact  of  his  living  apart  from  his 
father,  and  working  at  a  trade.  That  alone  is  insufiSl- 
cient,  as  it  does  not  appear  inconsistent  with  the  parental 
control,  there  being  no  contract  with  a  master  to  that 
effect  2.  The  local  militia ;  but  that  only  requires  the 
services  of  a  person  for  a  limited  time  of  twenty-eight 
days  during  the  year.  On  the  whole,  I  think  the  parental 
control  was  not  disturbed.  It  is  better  to  lay  down  a 
broad  rule  for  parish  officers  in  such  cases. 

WiGHTMAN,  J. — ^I  bad  some  doubt  at  one  time 
whether  the  duty  required  of  a  local  militia  man  was 
such,  that  the  son  contracted  a  relationship  so  as  per- 
manently to  destroy,  and  be  inconsistent  with  the  paren- 
tal controL  But  when  it  comes  to  be  explained  that  he 
is  only  required  to  serve  for  twenty-eight  days  in  the 
year,  except  under  special  circumstances  of  foreign  in- 
vasion or  rebellion,  which  are  not  found  to  exist  h^xe, 
I  think  he  still  renudned  under  the  parental  control  up 
to  the  time  of  his  marriage. 

Orders  quashed. 


HILARY  T£RM,  9  VICT.  195 

/  1846. 

Tbb  Queen  v.  The  Beverend  C.  Nevill,  Clerk. 

L^N  an  appeal  by  the  Beverend  Christopher  Neville  By  an  act,  30 

d^rk,  ficar  of  East  Ghinstead,  against  a  rate  or  assess-  for  reboilding 

iment  made  <»  the  21st  day  of  October,  1844,  by  the  chJi^f  o.. 

trotftoes  iqipointed  by  authority  of  an  act,  30  Geo.  3,  b'^  redtiiig, 

thata  to  the  TsaF 

c     79,  intitiiled,  ''An  Act  for  rebuilding  the  parish  1785,  the 

Clraich  of  East  Grinstead,  in  the  County  of  Sussex,"  SuS^thS^ 

tbe  sesnons  confirmed  the  rate,  subject  to  the  opinion  ^^^^^^^ 

oT  this  Court,  upon  the  following  case :—  demoiiihed  the 

same,  certain 
trustees  were 

■He above  act,  after  rediting,  "that,  in  the  year  1785,  JSSud"S?  *° 
te  iteeple  of  the  parish  church  of  East  Grinstead,  in  ehtoA,  and  to 

,  raise  money  to 

«e  ooonly  of  Sussex,  suddenly  gave  way,  and  by  fall-  repay  the  ex- 
ing  upon  the  body  of  the  said  church  entirely  demolished  l^^l  toassos 
4e  ttme,"  enacted,  that  it  should  be  lawful  for  the  !f\,^JX'or 
tnittees  thereinafter  appointed  to  cause  the  said  church  sl^^  inhabit, 

-._,-  11.1  t  n         t  /•  hold,  or  occupy, 

wbe  tebuilt;  and  also,  m  order  to  defray  the  expenses  of  any  land,  house, 

lebmlding  ^  said  church  (a),  that  it  should  be  lawful  lSSS;.'^t, 

for  the  said  trustees,  from  time  to  time,  either  to  inrant  ™*"»  ^  f '*«r 

vioiiitiefl,  or  to  borrow  money  at  interest,  which  said  in  Uie  said 

^onnities  so  purchased,  or  money  so  lent  and  advanced,  gam  not  exceed- 

AoaW  be  chaiged  and  chaigeable  on  the  rates  or  assess-  ^„nd  S  any 

^ts  of  the  said  parish,  provided  that  all  the  monies  so  o°^  7^^  ^^  ^ 

I   I  yearly  rent  of 

^  be  borrowed  and  raised  should  not  exceed  the  sum  of  such  lands," 

acts,  that  half 
.  the  rate  shall 

^  Nd  hy  tlie  owner  or  landlord  of  the  premises  so  assessed,  and  the  other  part  by  the 
^'^^irier  or  tenant  thereof.  Sect.  10,  that  the  tenants  or  occupiers  of  any  lands  and  tene- 
jll^  tt  aforesaid  shall  pay  the  whole  rate  on  what  they  hold  and  occupy,  and  may  deduct 
~^^  of  their  rent  payable  to  the  landlord  or  owner  thereof.  Sect.  13  gives  power  to  dis- 
^  the  goods  of  any  person  who  shall  ftct/  his  "  land,  dwelling-house,  warehouse,  shop, 
^>  mlu,  or  other  tenement",  for  which  he  shall  be  so  rated,  and  refuse  to  pay  the  rate ; 
J^  Met  16  empowers  the  collectors  of  the  rate,  for  that  purpose,  at  all  conyenient  times, 
yjgpsetand  take  eqiies  of  the  books  of  assessment  of  the  poor  or  land-tax  for  the  parish, 
^^titr  to  ascertain  the  rates  to  be  raised  and  levied  by  virtue  of  the  act. 

HcU,  that  the  word  **  tenement "  in  this  statute  was  not  intended  to  include  tithea, 
*^)  thndbre,  tiMt  the  vicar  was  not  liable  to  be  rated  in  respect  of  them. 

(a)  Sect.  16. 
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1846.  An  act  passed  in  the  5l8t  year  of  Greo.  3^  c  1,  (load 

and  personal),  for  enlarging  the  powers  of  the  former 
act»  after  reciting  that  the  sum  of  40002.  authorised  by 
the  said  first-mentioned  act  to  be  borrowed  for  the  pur^ 
pose  of  building  the  said  church  was  insuffident  for  audi 
purpose,  empowered  the  trustees  to  raise  the  further  sum 
of  4000^  upon  the  credit  of  the  sidd  rates  or  asseasments, 
by  the  said  recited  act  authorised  to  be  made  and  as- 
sessed. 

The  clause  in  the  first-mentioned  act,  empowering  die 
trustees  to  make  rates,  is  as  follows : — 

Section  8.  '*  That  it  shall  and  may  be  lawful  to  and 
for  the  said  trustees,  or  any  five  or  more  of  them,  and 
they  are  hereby  directed  or  required,  twice  or  oftener 
in  every  year,  by  any  writmg  under  their  hands  and 
seals,  to  assess  all  and  every  person  and  persons  who  do 
or  shall  inhabit,  hold,  or  occupy  any  land,  house,  Aop, 
warehouse,  vault,  mill,  or  other  tenement  within  the  said 
parish,  in  any  sum  of  money  not  exceeding  Is.  in  the 
pound  in  any  one  year  of  the  yearly  rent  of  such  lands 
houses,  shops,  warehouses,  vaults,  mills,  or  other  tene- 
ments ;  and  that  the  monies  so  to  be  raised  as  aforesaid^ 
and  otherwise  in  pursuance  of  this  act,  shall  be  paid  to 
such  person  as  shall  be  appointed  by  the  said  tmsteesy 
or  any  five  or  more  of  them,  to  receive  the  same,  and 
shall  be  applied  for  the  purposes  of  this  act.'* 

By  a  subsequent  clause,  sect  14,  an  appeal  to  the 
quarter  sessions  is  given  to  persons  aggrieved  by  an^ 
rate  or  assessment  under  this  act  (a). 


(a)  The  following  sections  were  by  the  owner  or  landlord  of  *^' 

also  cited  in  the  argument : —  premises   so    assessed,  and    '^^^ 

Sect  9  enacts,  that  the  rate  or  other  half  by  the   occupier       ^ 

assessment  so  made  shall  be  pay-  tenant  thereof." 

able  quarterly,  at  the  four  quarter  Sect.  10.  ^<  That  the  tenants   ^^ 

daysy  **  one-half  of  which  said  occupiers  of  any  lands  and  ter*^ ' 

rate  or  assessment  shall  be  paid  ments  as  aforesaid  shall  pay  t^^ 


*> 
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The  trostees  appointed  by  the  authority  of  the  first- 
n^ntioned  act,  on  the  2l8t  of  October,  1844,  made  and 
pixfclished  a  rate  as  follows : — 


1846. 


**  Parish  of  East  Grinstead,  in  the  county  of  Sussex, 
to  ^^it — A  rate  or  assessment  of  6(L  in  the  pound  upon 
eveary  inhabitant  and  occupier  of  lands,  tithes,  shops, 
wajreliouses,  vaults,  mills,  or  tenements,  within  the  parish 
of"  lElcust  Grinstead,  in  the  county  of  Sussex,  and  for  the 
pixx-poses  mentioned  in  an  act  of  Parliament,  specifying 
tbo  Above-mentioned  acts." 


^Tlie  appellant  was  rated  as  follows : — 


^^^srsoMnted. 

Onlandsfttenemento 

Chnrcb-rate  at  M. 
in  the  pound. 

^*»v.  C.  NerflL 

SmaU  tithe. 

£2S8    0    0 

£7    6    0 

^Ixx  the  grounds  of  appeal  the  appellant  alleged,  first, 


^■^ole  of  tuch  rates  and  assess- 
™***t«  on  what  they  hold  and 
®^*^^py,  and  ihall  and  may  de- 
w»^  Out  of  his  or  her  rent,  pay- 
Zo  the  huidlord  or  owner 


abl« 


son 

or 
ih^Xl 


\ 


^*^of,  one-half  of  such  rate  and 
••■^•^nient,"  &c. 

^«ct.  13.  «  That  when  any  per- 

o^  persons,  who  shall  be  rated 

ed  by  vhiae  of  this  act, 

*****  ^uit  his,  her,  or  their  land, 

^lling.house,  warehouse,  shop, 

//^^^    mill,  or  other  tenement, 

^«<- in  r«q>eet  whereof  he,  she, 

*«*«y  respectively  shall  be  so 

^T^    or  assessed  as   aforesaid, 

^^*^  he,  she,  or  they  shall  have 

^f^d  liig^  her,  or  their  said  rate 

^^aessmeiit,  and  shall  after- 


wards refuse  to  pay  the  same 
when  due  and  demanded,  &c.,  it 
shall  be  lawful  for  the  collector, 
by  warrant  of  two  justices,  to  dis- 
train the  goods  of  such  person." 

Sect.  15  empowers  any  receivet 
or  collector  to  be  appointed  in 
pursuance  of  this  act,  or  any  other 
person  or  persons  to  be  appointed 
by  the  said  trustees,  or  any  five 
or  more  of  them,  for  that  pur- 
pose, at  all  convenient  times,  to 
inspect  the  books  of  assessment 
or  rates  of  the  poor,  or  land-tax 
for  the  said  parish,  in  order  to 
ascertain  the  rates  and  assess- 
ments to  be  raised  and  levied  by 
virtue  of  this  act,  and  to  take 
copies  thereof,  &c. 
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tiMt  the  said  rate  or  mncmnminint  wa%  on  tbe  ftoe  of  i 
bad,  illegal,  and  unwananted  bjr  any  law  or  elatata. 

Secondly,  that  the  sidd  rate  or  aaaeeflineiit  w 
and  ill^al  on  the  &ceof  it,  as  purporting  to  indndef 
rate  and  assess  tithes,  which  are  not  rateable  f<Nr  the  ] 
poses  of  the  said  rate  or  assessment 

Thirdly,  that  the  property  in  respect  of  which 
the  appellant  was  so  rated  and  assessed  was  not  Iqgillj 
rateable  for  the  purposes  of  the  said  rate  or  aaaessment    -— ^ 

Lastly,  that  he,  the  appellant,  was  not  legally  liable^^*-^ 
to  be  rated  for  the  small  tithes  in  and  by  the  said  rate  UL-^n«f 
assessment,  or  by  virtue  of  the  said  act  for  rebuildings^SK 
the  said  parish  church  of  East  Grrinstead,  in  the  connlj!  "H^ 
of  Sussex. 

On  the  hearing  of  the  appeal  it  was  admitted  that  ths^^^^ 
church  was  rebuilt,  and  that  the  ordinary  churchwaxdens'^^^^ 
rates  for  repairing  the  said  church  were  levied  in  the  par- *^'*^^ 
ish,  as  well  as  rates  made  under  the  powers  of  the  abo?e  ^ 
acts  for  defirayiQg  tbe  expenses  of  rebuilding  the  said 
church. 

On  the  part  of  the  respondents  it  was  argued  that  the 
appellant  was  properly  rated  under  the  said  acts,  inas* 
much  as  the  words  ''other  tenements,  in  the  above  v&- 
dted  clause  of  the  first  act,  comprised  vicarial  latliesi 
according  to  the  true  construction  and  meaning  of  the 
said  act." 

On  the  part  of  the  appellant  it  was  argued,  that,  ac- 
cording to  the  true  construction  of  the  said  act,  die 
words  **  other  tenements^  in  the  said  clause,  did  not 
include  the  vicarial  tithes  in  respect  of  whidh  he  was 
rated. 

The  sessions  decided  in  favour  of  the  respondent^ 
subject  to  the  opinion  of  this  Court 

Kthe  Court  shall  beef  opinion,  that,  according  to  the 
true  construction  of  the  first  act,  the  words  **  other  tern- 
menti^  in  the  said  clause,  do  not  comprise  vicarial  tithei, 
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then  the  said  rmte  is  to  be  quaahed;  otberwifle»  to  stud      ^1846. 
Mtifimied* 

Jfaf.  Ckamben  and  Johmom,  in  rapport  of  the  order  of 
lewiionH, — Unkas  words  can  be  found  in  this  statute 
uqyressly  excqyting  tlie  yicar  fioni  the  liabilities,  he 
B  equally  liable  with  the  rest  of  the  inhabitants  of 
lie  parish.  He  can  haye  no  privilege  but  by  express 
womb.  It  is  quite  dear  that  the  church  was  entirely 
lemoliflhed,  so  that  the  act  provided  for  the  rebuilding 
i£  the  churdh,  and  pro  tanto  relieved  him :  3  Bum's 
SocL  LaWf  350.  In  constnung  a  statute,  operation 
QUBt  be  given  to  all  the  words  used  in  it  if  possible : 
Dwarris  on  Statutes,  p.  758 ;  2  Inst  137.  If,  therefore, 
liere  is  a  word  here  large  enough  to  comprise  the  sub- 
Bct-matter,  that  word  must  have  its  full  construction, 
■nleoB  there  is  anything  in  the  statute  inconsistent  with 
t»  0O  as  to  limit  such  construction.  The  word  ^'tene- 
nent"  in  this  case,  as  '^hereditament"  in  Begina  v. 
Oapd  (a),  prim&  facie  includes  tithes :  Rex  v.  SkwgU  (A), 
RwMfff  V.  BvU  {e\  Webb  v.  Baie/uhr  (d).  Gully  v.  The 
BtMhap  qfJEsnier  (e).  ^  Tithes  are  tangible  and  visible, 
md  have  every  property  of  an  inheritance  in  land,  ex« 
dept  that  they  lie  in  grant  and  not  in  livery :"  Bally  v. 
^TUZr  (/).  This  statute,  too,  clearly  contemplated  them, 
%M%  by  section  15,  in  order  to  guide  the  discretion  of  those 
prho  are  to  make  the  rate,  they  are  to  look  at  the  Lmd- 
'j^x,  and  the  poor-rate,  which,  under  the  43  Eliz.  c.  2, 
%.  1,  includes  tithes. 

The  cases  which  may  be  cited  on  the  other  side  to 
abew  the  limited  construction  put  upon  the  word  '^tene- 
OoKsit^'  are  distinguishable.     In  Bex  v.  The  Manchester 

(a)  12  A.  &  E.  410.  (e)  4  Bing.  290. 

(J)  IStr.lOO.  ^f)  3  wib.  25;    2   Swiiid. 

(c)  Comyui,  265.  304,  a. 

{d)  2LeT.139. 
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1846.  ond  Salford  Waterworks  Company  (a)y  there  was  the  omifl^ 
sion  of  the  important  word  ^^  land,"  which  is  uaedinthii 
act)  which  is  strongly  relied  upon  by  Bayljfj  J.,  in  the 
jndgment)  as  the  distinction :  Rex  y.  Motley  (b),  was  i 
decision  on  the  same  statute.  In  Colebrookev*  T\chell(e) 
the  meaning  was  limited  by  the  express  words  of  tb 
statute.  Here  there  is  nothing  to  shew  any  intention  tc 
limit  the  words,  which  must  therefore  receive  thdr  foil 
construction,  as  in  Hew  v.  7%^  TVtutees  for  pamni 
Shrewsbury  (d)  and  Rex  v.  Barker  (e) :  there  is  everj 
disposition  shewn  here  to  include  the  vicar's  tithes  ii 
the  rate,  and  therefore  he  is  liable  to  be  rated. 

Sir  F.  Kelbfi  Solicitor-General,  and  Creasy ^  contri.— 
It  is  not  denied  that  the  word  ^^  tenement"  may  indndi 
tithes,  but  it  does  not  necessarily  do  so.  The  object  hen 
being  to  impose  a  tax  on  an  individual  to  which  he  wai 
not  liable  before,  it  must  be  clearly  shewn  that  the  ad 
authorises  it.  The  recital  here  applies  only  to  the  bod] 
of  the  church,  which  the  vicar  is  not  liable  to  repair.  N( 
doubt,  if  no  other  meaning  could  be  given  to  the  wore 
here,  it  would  affect  tithes,  but  it  may  mean  farms  oi 
factories,  and  many  other  things  of  the  inferior  descrip 
tion  of  tenements  here  enumerated;  and  when  in  a  star 
tute  general  words  follow  particular  ones,  the  rule  is  U, 
construe  them  as  applicable  to  things  ejusdem  generis; 
Sandiman  v.  Breach  (/),  Rex  v.  WalKs  (y).  That  rol( 
was  expressly  acted  upon  in  Colebrooke  v.  Tickell{e)y  anj 
would  be  entirely  defeated  if  not  applied  to  a  case  liki 
this.  The  cases  cited  from  Strange  and  Comjrns  wen 
with  respect  to  a  poor-rate,  where  the  exception  con- 
tended for  could  not  be  admitted  without  unjustly  re- 

(a)  1  B.  &  C.  630.  («)  6  A.  &  E.  388. 

(6)  2  B.  &  C.  226.  (/)  7  B.  &  C.  96. 

(c)  4  A.  &  E.  916.  (g)  5  T.  R.  375. 
(/}  3  B.  &  Ad.  216. 


> 
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moiriDg  a  burden  from  the  rector  to  the  other  inhabit-         1846. 

AFitf^.   Here»  too,  the  other  clauses  of  the  act  clearly  shew 

tlie  intention.    Section  9  provides  that  half  of  the  rate 

iili«11  be  paid  by  the  landlord,  and  half  by  the  tenant — 

^^oxxia  scarcely  applicable  to  the  lessor  and  lessee  of 

tit;Im^^     Section  10  empowers  the  tenant  to  pay  the 

fvliole,  and  deduct  half  out  of  the  rent;  and  section  13 

ia   d^Kasiye,  as  it  provides  for  persons  quitting  their  land, 

&<^.9    and  odier  tenements,  eniunerating  the  same  things 

1  mentioned  in  section  8. 


X.#ord  Denman,  C.  J. — There  is  no  doubt  the  word 
^^  ^tt^Ktement"  in  this  statute  would  prim&  facie  import  and 
^'^^^dcade  tithes;  but,  being  here  associated  with  other 
w^oxxls,  there  is  an  undoubted  rule  of  construction,  tiiat, 
^w^l&exi  several  words  are  used  in  a  statute,  general  words 
^Uonring  special  ones  are  to  be  construed  ejusdem 
S'^n.^ns.  Sandiman  v.  Breach  (a)  is  perhaps  the  most 
'^Od^rkable  example  of  this,  when  many  persons  being 
P^^^cularly  mentioned,  followed  by  general  words  which 
^'^^^^tld  include  many  more.  Lord  Tenterden,  C.  J.,  held 
***^t;  Buch  restriction  was  to  be  imposed.  The  3  Car.  1, 
^^  I's  enacted  that  no  carrier,  nor  waggonman,  nor  car- 
°^^^^  nor  wainman,  nor  drover,  shall  travel  on  the  Lord's 
^3^*  Then  the  29  Car.  2,  c  7,  provided  that  no  trades- 
''^^^^  artificer,  workman,  labourer,  or  other  person  or 
-'^'^'•c^n*,  shall  do  or  exercise  any  worldly  labour,  business, 
^^  "^ork  of  their  ordinary  calling  upon  the  Lord's  day ; 
^^^  it  was  held  tiiat  under  tiie  words  "  otiier  person  or 
P^^^"^ons  ^  the  drivers  of  stage-coaches  were  not  included. 
^^  ground  of  that  decision  was,  that  in  the  3  Car.  1, 
^  I »  carriers  of  a  certain  description  being  mentioned, 
*^^  in  the  29  Car.  2,  c.  7,  s.  2,  drovers,  horse-carriers, 
^^Sgoners,  and  butchers,  and  travellers  of  certain  de- 

(a)  7  B.  &  C.  96. 


> 
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1846.  scriptionfly  being  also  spedfically  mentiaiied»  the  epeeifi' 
Gftticm  impHedly  exdaded  the  driver  of  a  aCage-coMki 
In  this  case  a  great  number  of  things  are  emuneratadfl 
not  only  of  a  different  degree  but  a  different  kind  to 
tithes.  No  mention  is  made  oftitheBeonomine»  and  hii 
only  contended  that  the  word  ^^  tenement^  most  include 
tithesy  because  it  may  do  sa  But  I  am  of  opinkm  thai 
the  general  rule  of  construction  must  preraiL  Itni^il) 
nodoubty  bedi£Eerentif  any  other  part  of  tbeaetshewd 
that  the  rector  or  yicar  were  intended  to  be  moUk^ 
but  there  is  a  remarkable  absence  of  any  key  to  mush 
intention  on  the  part  of  the  legisktnre.  It  does  not 
even  appear  from  the  preamble  what  was  destroyed, 
whether  the  body  of  the  church  means  the  eoxpos  a 
whole  structure^  or  the  body  as  distinguished  firon  liMi 
chancel;  if  the  latter»  the  tithes,  whether  vectoriai  oi 
vicarial,  wouldnot  be  liable  to  rebuild  the  part  deafauyedi 
Nor  do  we  know  what  has  been  done  in  the  parish  siasB 
1786 ;  it  is  only  after  sixty  years  that  we  are  eallel 
upon  to  interpret  this  statute.  I  think  it  is  iSiersfore  c 
diy  question  of  law,  and  that  we  must  adhere  to  tha 
general  rule,  and  hold  that  the  vicarial  tithes  an  not 
included  in  the  word  "  tenement"  used  in  this  aot»  and 
therefore  not  rateable  under  it. 

Pattsson,  J. — There  are  certain  genend  roles  in 
construing  statutes,  but  these  general  rules  are  some* 
times  conflicting,  and  give  more  trouble  in  oonstnung 
the  statute  than  if  they  did  not  exist  Here  it  is  iskl 
that  two  principles  are  to  be  considered: — 1.  Tliat  you 
must  construe  a  statute  so  as  to  give  effect  to  eveiy 
word  in  it,  if  possible.  2.  That,  where,  in  a  statnte^ 
general  words  follow  special  ones,  they  refer  <mly  to 
persons  or  things  ejusdem  generis  with  those  spedally 
enumerated.  Now,  which  is  to  prevul  here?  They  are 
not,  perhaps,  in  this  case  entirely  incompatible  with  each 
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othoTy  18  the  word  ''tenement"  in  sect  .8  may  refer  to        1846. 

banu,  tusUmcBy  &c. ;  for  loddng  at  the  act  with  referenoe 

to  die  other  words  used  (shop,  yault,  and  mill),  it  would 

seem  rather  to  point  to  property  of  that  description, 

pirticdarLy  when  sections  9  and  13  are  examined ;  for 

theyi  though  not  perhaps  actually  restricting  the  word 

^teosmeni"  in  section  S,  yet  in  some  d^ree  afford  a  key 

to  the  oonstmction  of  it.    It  appears  to  me  that  tithed 

do  not,  properly  speaking,  come  within  the  object  of 

other  of  those  sections  of  the  act,  and,  therefore,  that 

die  Tioar  is  not  liable  to  be  rated  for  them. 

CoLBBiDQB,  J. — I  am  entirely  of  the  same  opinion. 

•Die  cases  cited  do  not  throw  much  light  upon  the 

9i6Btion»  as  they  were  decided  on  the  particular  cir- 

^vtOManoes  of  each  act,  passed  for  particular  objects,  and 

^'^■Qg  particular  words  to  carry  them  out.     This  must  be 

^^^^iided  on  general  principles,  all  of  whichj  it  appears  to 

»^  are  omsistent,  and  may  be  properly  satisfied  by  our 

^^ciQOiL    Not  to  rely  too  much  on  the  argument  as  to 

^Q  burden  on  the  individual,  it  is  worthy  of  some 

^^hty  for  it  is  quite  dear  that  a  burden  was  intended 

^  be  imposed,  new  not  only  to  the  vicar  but  the  other 

^'^luibitants  of  the  parisL    The  words  imposing  it  i*elate 

^^^^ently  to  the  latter,  but  not  so  clearly  to  the  former. 

^^^ctaon  8  says  the  rate  is  to  be  ''on  every  person  who 

^*^^  inhabit,  hold,  or  occupy  any  land,  house,   shop, 

^ai^diouse,  vault,  mill,  or  other  tenement  in  the  parish," 

^*^  that  clearly  casts  a  burden  on  the  parishioners.  But 

^^^«l,  I  think,  if  we  read  those  words  alone,  according  to 

^^^ii  the  principles  stated  by  my  Brother  PaUesonj  they 

^^^d  not»  in  one  case,  and  will  not,  in  the  other,  affect 

^^^  Ticar. — Ist,  Suppose  a  meaning  to  be  given  to  every 

^^^  of  the  section,  the  words  used  need  not  include 

^^^es,  because  they  do  not  necessarily  exhaust  all  things 

^}\^adem  generis,  as  factories,  barns,  and  many  others 


^ 
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1846.  which  might  be  added.  Then,  2ndl7,  as  to  the  othc 
rule,  though,  perhaps,  not  exactly  within  the  rule  of  tb 
2nd  Inst.  137, — ^that  a  general  word  following  particn 
lar  words  must  be  taken  to  refer  to  things  inferior  m 
lower  than  those  that  be  particularly  named, — ^I  thiol 
it  is  within  that  principle.  At  all  eyents  we  should  no 
expect  to  find  things  of  altogether  a  different  nateii 
intended  to  be  expressed  by  a  general  word  at  the  em 
of  the  special  ones.  All  the  words  precedii^  the  mm 
"  tenement"  in  this  statute  are  of  a  corporeal  nature^  si 
that,  looking  at  them,  you  would  be  diqx>sed  to  say  thho 
were  not  intended  to  be  included.  Then,  is  there  anything 
in  the  other  parts  of  the  act  inconsistent  with  that  msp^ 
position?  It  has  been  said  that  section  15,  whidh  givtt 
the  collector  access  to  the  poor-rates  and  land-tax  nsncM 
ments,  is  so;  but  to  that  there  is  an  easy  answer.  Tk 
reference  to  the  parish  books  might  be  very  importan 
to  ascertain  the  yalue  of  many  things  there  contained 
but  there  is  nothing  to  shew  that  all  the  property  •■ 
sessed  to  the  poor-rate  was  necessarily  to  be  liable  ti 
church-rates  also.  Without  that  section  these  daus^ 
too,  though  I  agree  they  are  not  condusiye,  yet  tend  ti 
shew  the  lipiited  sense  intended.  They  are  not  conda- 
sive,  but  seem  more  adapted  to  corporeal  tenements  os 
hereditaments,  capable  of  being  held  or  rented  in  ilM 
ordinary  way ;  which  more  particularly  appears  by  the 
use  of  the  word  "  quit"  in  section  13 ;  not  that  Asl 
might  not  be  applicable  to  tithes,  but  that  it  is  coupled 
there  with  an  enumeration  of  the  words  previoudy  used, 
all  of  a  tangible  corporeal  nature.  I  think,  therefore, 
though  the  intention  is  certainly  doubtfiil,  the  safest 
construction  of  this  act  is  to  hold  that  the  vicar  is  not 
included,  nor  liable  to  be  rated  in  respect  of  his  tithes  (a). 

Order  of  sessions  quashed, 
(a)  Wightman,J,yWaBhh9enU 
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1846. 


X*mE  Queen  v.  The  Great  Western  Railway 
Company. 


Jan.  22. 


This 


was  on  appeal  against  two  several  rates  for  the  The  Great 


relief  of  the  poor,  bearing  date  respectively  the  3rd  day  way  Company 
of  November,  1842,  and  the  16th  day  of  February,  1843,  »«^  «''"«".  *°^ 

•^  •' '  lole  occupiem 

iR  the  former  of  which  the  Great  Western  Railway  of  a  line  of 
Company  were  rated  as  occupiers  of  the  Great  Western  miles  in  length, 
Railway,  with  the  appurtenances,  in  respect  of  a  portion  "cMew^and^sole 

of  the  said  railway  extending:  two  miles  and  one-sixteenth  occupieri  of 
x»         .       .  .     .  .  .      *^°  branch 

of  a  mile  in  length,  within  the  parish  of  Tilchurst,  in  lines,  44  and  18 

the  county  of  Berks,  and  containing  thirty  acres  of  land,  respectively, 

at  the  simi  of  2475i  ;  and  in  the  latter,  in  respect  of  j^^^f i^^jj"/^ 

the  same  property,  at  the  sum  of  3093/.  15*.;  the  sjud  Upon  all  these 

4.  !•  .1  i*         1      ^  ^^^^^  ^^^^y  *^*'*"y 

two  rates  bemg  respectively  at  the  rate  of  1200/.  and  on  exclusively 
^500/.  per  mile,  against  both  of  which  rates  the  said  ^rriers,^the^e! 

ccipt«(  of  which 
from  the  branch 
lines  alone, 
"^^  against  their  expenses  and  rent,  would  make  the  occupation  of  them,  in  fact,  a  losing 
^°^rii,  but  this  occupation  increases  the  traffic  upon  the  main  line. 

*ae  mode  adopted  by  the  parish  officers  in  rating  the  railway  was  as  follows  :-— They  took 
'*<^&roM  receipts  per  mile  in  the  respondent  pari£.  From  this  they  deducted  a  mileage 
pn)portion  of  the  expenses,  and  of  the  interest  and  tenant's  profits  on  the  plant  of  the  whole 

IJ^^  railway,  and  rated  the  Company  on  the  residue. 

,  ^^/W,  that,  among  the  above  deductions,  an  allowance  ought  to  be  made  in  respect  of  the 

JP»'eoiation  and  wear  and  tear  of  the  rails  and  sleepers,  the  solid  timber  and  iron-work  of 

^  'k^ct.in  line,  if  paid  out  of  the  income  of  the  Company,  and  charged  as  an  item  of  annual 

j^"*€liturc  before  the  division  of  profits,  under  s.  145  of  their  act,  (5  &  6  Will.  4,  c. 

J/*  ^nt  not  if  paid  out  of  their  capital, 
j^/^^  also  for  the  rateable  value  of  buildings  appurtenant  to  the  main  line  and  branches, 

^  c^r  rateable  elsewhere  than  in  the  respondent  parish. 
^L.  ^  ^   that  no  allowance  should  be  made  for  interest  on  the  sum  expended  in  procuring 
^T   ^k^,  raising  their  capital,  and  other  original  expenses. 

^  ^^x^  for  additional  parochial  assessments  which  may  become  payable  in  consequence  of 
liT^^^'^ent  decisions  of  this  Court  on  the  subject. 
Q^^*  for  the  actual  loss  on  the  branch  lines. 
whiSn^*'''*  whether  a  deduction  ought  not  to  be  made  for  all  or  part  of  the  income-tax, 
0^  ^J^  »  by  5  &  6  Vict.  c.  35,  Schedule  (A.),  No.  3,  is  to  be  charged,  in  the  case  of  railways, 

1^^^  profits  of  the  preceding  year,  in  respect  of  the  property  tiiereof. 
_^^^^  reasonableness  of  the  percentage  to  be  deducted  for  tenant's  profits  is  a  question 
"^"^^y  for  the  sessions ;  but  when  the  value  of  the  plant  has  become  diminished,  the  per- 
^^^^e  should  be  calculated  on  the  present,  not  the  original  value  :  such  deduction,  how- 
*    "^ss  not  allowed  to  be  made  in  this  instance  so  as  to  increase  the  present  rate. 

^^^^L.  n.  Q  N.  S.  C. 
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1846.        Companj  appealed,  and  at  the  hearing  of  the  said  s 
The  QuBBN    P^®  ^*  ^^  Easter  quarter  sessions  for  the  county 

^    9'  Berks,  1843,  the  court  confirmed  the  said  rates,  subj' 

The  Great  ,      ^  „       .  »        J 

WsvnuiN     to  the  following  case : — 

Railway  Co. 

The  Great  Western  Railway  Company  are  establid 
by  an  act  of  Parliament,  5  &  6  Will.  4,  c  cvii,  intitu 
&c.,  and  three  other  acts  of  Parliament  respectiy< 
passed  6  Will.  4,  c  xxxviii ;  1  Vict  c.  xci ;  and  2  Vict 
xxvii.  Copies  of  these  acts,  and  also  of  the  two  half-yeai 
reports  made  at  two  general  meetings  of  the  said  Co 
pany,  held  respectively  on  the  18th  day  of  August,  18^ 
and  10th  day  of  February,  1843,  which  accompany  t 
case,  and  are  admitted  to  be  correct  statements,  are 
be  deemed  to  constitute  part  thereof,  and  may  be  ] 
ferred  to  by  the  Court  or  either  party  at  the  heari 
thereof. 

Under  the  power  contained  in  those  acts,  or  one 
them,  the  Company  have  completed  a  line  of  railw 
from  Paddington,  in  the  county  of  Middlesex,  to  Br 
tol,  being  a  length  of  118  miles,  and  this  railway,  f 
two  miles  and  a  sixteenth  of  a  mile  thereof,  passes  throuj 
the  parish  of  Tilehurst 

The  Great  Western  Railway  Company,  in  order 
increase  the  traffic  on  their  line,  became  and  were,  befc 
and  at  the  making  of  the  rates,  lessees  of  a  branch  li 
from  Bristol  to  Taunton^  in  the  county  of  Somerset,  i 
a  term  of  years,  on  the  terms  of  paymg  to  the  proprietc 
thereof  for  the  use  of  the  whole  of  the  said  branch  Hi 
'  being  a  distance  of  forty-four  miles,  including  the  rig 
to  use  the  stations,  and  the  right  of  taking  all  rates  m 
tolls  for  the  conveyance  of  passengers,  cattle,  and  goo< 
the  sum  of  50,000/.  per  annum. 

In  like  manner,  and  for  the  same  purpose,  the  si 
Company  became  lessees  of  a  branch  line  from  Swind 
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^  CSiieiioeBter»  being  a  distance  of  eighteen  mile8>  Tor        i846. 
^e    1286  of  !which,  including  all  the  rights  and  privi-    i^Touiwir 
J^es  above  mentioned,  the  said  Company,  at  the  making  ^' 

of  the  rates,  were  liable  to  pay  to  the  proprietors  thereof     Wsstsen 
a  rent  of  17,000/.  per  annum.  Railway  Co. 

fiy  reason  of  the  incomplete  state  of  the  branch  rail- 
^•ya,  the  whole  length  of  permanent  way  worked  by 
^  Great  Western  Railway  Company,  both  as  proprie- 
toTB  and  as  such  lessees,  amounted  during  the  current 
year  of  rating  to  175  miles  only. 

The  Company,  as  such  lessees  of  the  two  last-men- 

^oned  lines,  were,  in  fact,  at  the  time  of  making  the 

'^teg,  incurring  annually  a  loss  of  10,B00Z.  over  and 

^^ve  the  actual  receipts  in  respect  of  those  two  branch 

""^es,  the  rents  exceeding  by  that  sum  the  profits  earned 

^^  those  lines ;  and  this  loss  was  incurred  solely  for  the 

P^U'pose  of  benefiting  by  the  increased  traffic  occasioned 

^y  tiiose  lines  on  the  Great  Western  Railway. 

The  appellants  do  not  themselves  nudntain  or  repair 
^e  above  branch  railways,  or  the  buildings  connected 
"^^tli  them ;  but  they  pay  rates  in  respect  o^  them,  and 
they  carry  on  the  business  of  carriers  jointly  on  the 
^hole  of  the  united  lines  as  one  entire  concern. 

Ilie  Company,  since  the  passing  of  their  act  and  the 
^^napletion  of  the  railway,  have  not  only  taken  certain 
^lls  authorized  by  the  said  act,  but  they  have  also  pro- 
dded the  locomotive  power  and  carnages,  and  have 
**^^iiQ8elve8  conveyed,  upon  all  the  three  railways,  pas- 
^^^^^gers,  cattle,  and  goods,  for  hire,  in  addition  to  the 
**d  rates  and  tolls;  and,  in  point  of  fact,  the  Company, 
*"^^^  the  completion  of  the  said  railways,  have  been  in 
^^lunve  occupation  of  the  siud  rsulways  as  carriers,  no 
^^  carriers  having  availed  themselves  of  the  privileges 
co^enred  by  the  act,  of  providing  carriages  or  power  in- 
dependent of  the  .Company, 
q2 
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There  is  no  station  or  building  in  Tilehunty  nor 
there  any  extraordinary  profit  or  expense  in  the  repi 
or  maintenance  of  the  way  in  that  parish,  but  the  e 
penses  may,  for  the  purpose  of  these  rates,  be  fair 
taken  as  proportionable  to  the  length  in  the  parish 
compared  with  the  whole  length  of  the  united  lines. 

The  different  stations  and  buildings  throughout  tl 
lines  are  to  be  considered  as  rated  separately  from  tl 
railway. 

The  followmg  are  the  detailed  particulars  of  die  hum 
in  which  the  rate  allowed  by  the  court  of  quarter  se 
sions  was  ascertained  by  the  parish  officers. 

The  gross  receipts  of  each  mile  in  the  parish  of  Til( 
hurst  were  ascertained  to  be  368021 

The  expenses  of  the  whole  line  of  the  three  railway 
during  the  period  to  which  the  rates  apply,  amounted  i 
the  sum  of  257,205/.  14«.  1  le/.,  comprised  under  d; 


following  heads  :- 


1.  Maintenance  of  way 

2.  Locomotive  account,  viz.,  coal,  coke, 

repairs,  wages  to  drivers,  firemen, 
&c,  oil,  tallow,  and  all  other  inci- 
dental expenses  .... 

3.  Carrjring  account,   viz.,   wages  to 

guards  and  conductors,  police, 
messengers,  and  porters,  clothing, 
repairs  of  carriages,  stores,  &c. 

4.  General  charges,  viz.,  superintend- 

ents' and  clerks'  salaries,  advertis- 
ing, printing,  stationery,  and  sun- 
dries, including  travelling  expenses 

5.  Disbursements  for  repairs  and  altera- 

tions of  stations  and  buildings 
connected  with  the  railway  . 


£ 
49,643 


8. 

6 


74,725    9 


60,714  15 


23,126    2  L 


1,682    6 
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6.  CampeDsation  for  fire  and  other  ac-  £      «•    d, 

cidents,  and  other  annual  returns 
and  allowances  connected  with  the 
trade  •        .    -    .        .        .        .       1,536  10    0 
7.  QoYemment  duty  on  gross  receipts 

firom  passengers  ....     25,783    4    6 

8.  Bates  and  taxes  of  all  kinds  assessed 

on  the  Company  in  respect  of  the 
property,  and  actually  paid  (other 
than  the  property  tax)         •         .     11,340  14     8 

9.  Direction  and  office  expenses  .       8,643    5     7 
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£257,205  14  11 


10.  Adding  to  this  the  annual  depreciation  of  the 
plant  or  moveable  stock  necessary  for  working  the  whole 
line  of  railway,  together  with  the  branches,  which 
amounted  to  20,000/.  a  year,  the  total  expenses  amounted 
to277,205£  14*.  llrf. 

The  proportionable  expenses  of  one  mile,  being  -ry^th 
of  the  whole,  1584/. 

The  yalue  of  the  whole  plant  or  moveable  stock,  at 
its  first  cost,  was  about  580,000/. 

On  this  sum  the  respondents  allowed  5L  per 
cent,  as  interest  on  that  stock  .        .         •     29,000 

lOL  per  cent  as  tenant's  profits,  including 
the  profits  of  trade 58,000 


£87,000 


The  portion  of  this,  in  respect  oi'one  mile  in  Tilehurst 
parish,  (being  Yfrth  of  the  whole),  497/. 


From  the  gross  receipts  for  each  mile  in  Tilehurst 
they  then  deducted  the  proportion  of  the  above  expenses 
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chargeable  on  it,  and  the  portion  of  the  above  per* 
centages  in  respect  of  it,  thus — 

Gross  receipts        •        .    .  iS3680 


The  Gbeat 


Wmtbrn  Deduct  expenses   ..     £J584. 

Interest  and  profits  497 

2081 

£1599 

The  balance  of  jE1599  was  taken  by  the  respondents, 
and  found  by  the  sessions  to  represent  the  net  rateable 
value  of  each  mile  of  the  railway  in  Tilehurst  parish ; 
and  the  sessions  found  the  above  amoimts  and  sums  to 
be  correct,  but  submit  to  the  judgment  of  this  Court 
the  principle  on  which  the  calculation  is  founded,  and 
the  propriety  and  sufficiency  of  the  deductions. 

They  further  state,  that  the  percentage,  mentioned 
above  as  tenant's  profits,  is  not  to  be  taken  a£  the  actual 
profits  of  the  Company  from  trade,  the  whole  of  their 
receipts  and  profits  being  in  fact  derived  directly  from 
their  trade;  but  the  sessions  find  that  percentage  to 
include  such  a  reasonable  profit  of  trade  as  would  in- 
duce a  lessee,  who  carried  on  the  like  business  under  the 
same  circumstances,  to  forego  the  rest,  and  to  pay  it 
as  rent 

The  appellants  contended,  that,  assuming  the  estimate 
of  the  respondents  to  be  founded  on  just  principles,  the 
following  additional  deductions  ought  to  be  made. 

1.  Tlie  buildings,  stations,  shops,  sheds,  and  other 
erections  appurtenant  to  the  Great  Western  Sailway 
line  alone,  rated  or  rateable  separately  from  the  railway, 
and  necessary  for  the  profitable  enjoyment  of  it,  may  be 
taken,  for  the  purposes  of  these  rates,  as  worth  85,000/. 
a  year,  rateable  value  at  the  time  of  making  the  rates ; 
and  the  appellants  claim  a  portion  of  tliis  sum  to  be  de- 
ducted from  the  receipts  in  Tilehurst  parish. 

If  to  be  taken  as  rrrth  of  the  whole,  296/1  per  mile. 
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If  to  be  taken  as  pfrth  of  the  whole,  20021  per  mUe.         1846. 
In  like  manner,  the  annual  value  of  the  buildings,  sta-     xh""Q^^^ 
dons.,  &C.,  on  the  two  branch  railways  above  mentioned,  v. 

may  be  taken  at  10,000/.  per  annum ;  and  if  the  united      Wkstbait 
value    of  these  buildings  in  all  the  three  railways  is  a   ^^»^^^^Co. 
proper  deduction,  then  the  deduction  (being  ytt^^  ^^ 
the  whole)  is  257L  per  mile. 

2.  Ilie  appellants  further  claimed  a  deduction  in  re- 
spect of  depreciation  and  wear  and  tear  of  rails  and 
sleepers,  being  the  solid  timber  and  iron  work  of  the 
Great;  "Western  Bailway  alone. 

I^is  expense  is  not  included  in  the  item  of  "  main- 
tenaiioc  of  way  "  above  mentioned,  nor  has  it  been  found 
necessary  as  yet,  by  the  Company,  to  appropriate  any 
^^uckl  fund  for  this  purpose,  because  this  expense  has 
uithex^t^o  been  taken  from  the  capital,  and  not  deducted 
from  tie  revenue. 

But;   such  deduction,  if  proper,  is  to  be  taken   at 
20,0OOi  a  year,  in  respect  of  the  whole  of  the  Great 
♦V^est^rn  Bailway,  exclusive  of  the  branches. 
If  <iivided  by  118,  the  amount  per  mile  is  169/. 
If  clivided  by  175,  the  amount  per  mile  is  114£ 
3-     iThe  appellants  fmrther  claim  the  following  deduc- 
tions • — ^Five  per  cent,  interest  on  420,000t,  being  the 
outla.^y-  in  forming  the  Great  Western  Railway  Company, 
^**^ing  the  act  of  incorporation,  raising  the  capital, 
^^t:her  original  expenses, — 21,000/.  per  annum. 
The  income  tax  paid  by  the  Company,  in  pursu- 
^^^^^  of  5  &  6  Vict,  c  35,  amounting  in  the  whole  to 

,  *  Additional  parochial  assessments,  not  actually  paid, 
,  ^  "^vhich  will  be  payable  in  consequence  of  the  recent 
,^  ^^ions  of  this  Court  on  the  rating  of  railways, — 

^[^^i  at  least. 
„.  ^e  last  item  includes  the  rates  on  all  the  three  rail- 

'^^  ^  occupied  by  the  Company.     It  has  not  yet  been 
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1846.        paid,  nor  can  It  be  clearly  ascertained,  until  the  ded^ 
llieQuBBN     ^^^  ^^^  settled  in  each  rate. 
^  ^'  6.  The  annual  total  loss  on  the  two  branch  lineB  i 

The  Grbat 

WssTKvr      ready  referred  to, — 10,500i 

The  appellants  further  contended,  that,  instead  of  i 
ceitaining  the  tenant's  profits  by  a  percentage  on  t 
original  value  of  the  plant  or  moyeable  stock,  they  n 
be  more  correctly  represented  by  a  percentage  an  t 
gross  receipts,  and  that  for  that  purpose,  \5L  per  oei 
on  3680JL  should  be  deducted,  viz.  652L 

It  was  stated  on  the  port  of  the  respondents,  that  t 
plant,  or  moveable  stock  of  the  Company,  was,  at  t 
time  of  making  the  rate,  depredated  in  value,  and  t 
sessions  find  that  in  fact  it  was  so  depreciated,  and  w 
then  worth  about  500,00021,  and  not  the  sum  of  58(^001 
as  above  stated ;  and  if  any  of  the  deductions  demand 
by  the  Company  were  allowed^  then  the  respondei 
claimed  to  take  such  reduced  value  as  the  sum  i^ 
which  interest  and  tenant's  profits  should  be  calculate 
that  is  to  say,  15/.  per  cent  on  this  sum,— 75,OO0( 
and  the  portion  of  this  in  respect  of  a  mile  in  Tildmr 
— 428i 

The  sessions  find  the  several  sums  and  particuli 
above  mentioned  correct  in  amount  for  the  purpofles 
the  present  case,  and  they  refer  to  this  Court  the  pi 
priety  and  principle  of  all  or  any  of  the  above  dedu 
tions. 

The  rates  are  to  be  confirmed,  quashed,  or  amende 
or  the  appeal  remitted  for  further  inquiry,  aocordfi] 
to  the  opinion  of  this  Court  upon  all  or  any  of  the  abo 
points. 

TVhateley,  Tyrwhitty  and  Bros,  in  support  of  the  ord 
of  sessions  (a). — The  principle  upon  which  railway  pi 

(a)  Nov.  13, 1844,  before  Lord  Denmatt^  C.  J.,  JVitiiams,  Ci 
rtdge^  and  Wightmun^  /«. 
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^forty  18  to  be  rated  towards  the  relief  of  the  poor  is       1845. 
decurlj  established  by  Retina  v.  The  London  and  South    ThcQuwN 
IFiem^^m  BaHway  Company  (a)  and  Regina  y.  The  Grand         v* 
JusmcstAm  RaUway  Company  (&)•     The  rateable  Tahie  of    'Westbrk 
the  x-ailway  most  be  ascertained  according  to  the  provi-  ^''•'^^^Co- 
flbns     of  the  Parochial  Assessment  Act,  6  &  7  Vict 
c  96^  &  L     The  question  submitted  to  this  Court  is, 
whet^l^er  the  following  deductions  claimed  by  the  appel- 
httit^s  come  within  the  terms  of  that  statute. 

1  •  The  appellants  claim  a  deduction  in  respect  of  sta- 
tionsy  fibeds,  &C.9  on  the  rulway,  but  not  in  the  respond- 
ent pcffish.  This  question  was  not  raised  in  Regina  v. 
The  4}rand  Junction  Railway  Company  {II) ;  the  claim 
wfts  allowed  by  the  parties,  and  there  was  no  decision 
by  tbe  sessions  on  that  point.  The  profits  made  in  each 
F^'i^^alx  must  be  taken  as  the  ba^  of  the  calculations. 
^^!K«  is  no  railway  station  in  the  respondent  parish, 
Aid  t;lierefore  this  parish  will  be  entitled  to  a  greater 
"'"^lOit  of  rate  than  other  parishes  in  which  stations  are 
"to^te.  If  the  profits  arising  from  a  given  quantity  of 
"'^d  Vary  in  different  parishes,  the  rate  must  vary  in  the 
*"*^^  proportion :  Rex  v.  Palmer  (c),  Rex  v.  Kingswmr 
f'^'^  (d).  Rex  V.  The  Trustees  of  the  Duke  of  Bridge- 
****«»•  (e),  Rex  V.  Lower  Mitton  (/>  A  deduction  like 
*^  ^Tte  now  claimed  by  the  appellants  has  not  been  ad- 
""^^^^d  in  rating  canals,  and  there  is  no  groimd,  either  in 
P'^^^ple  or  practice,  for  allowing  it. 

^*  The  appellants  claim  a  deduction  in  respect  of  de- 
If^^^^tton  and  wear  and  tear  of  rsdls,  &c,  bemg  the  solid 
"J^^^ei:  and  iron-work  of  the  ndlway.  Tins  is  an  occu- 
P^^^  tax.     The  rate  is  to  be  levied  on  the  amount  of 


^^)  1  Q.  B.  R.  558  ;  2  G.  &  (c)  1  B.  &  C.  546. 

^*  ^^.  (d)  7  B.  &  C.  236. 

^^)  Ante,  Vol.  1,  p.  203 ;  4 Q.  (e)  9  B.  &  C.  68. 

*•  ^  18 ;  1  D.  &  M.  237.  (/)  Id.  810. 
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rent  which  a  tenant  would  give  from  year  to  yeir.     ^ 
deduction  is  akeady  allowed  for  the  ordinary  repiin  ^ 
the  works,  and  the  appellants  cannot  daim  to  beaOowi^'^ 
for  them  as  well  as  for  future  permanent  repairs.    Tte-^^ 
claim  appears  to  be  founded  on  a  passage  in  the  jud^S* 
ment  in  Rex  v.  Tamlinson  (a),  where  it  is  said,  ^^  uxc^^^ 
portion  of  rent  ought  to  be  set  apart  to  form  a  fond  fc 
repairing  or  rebuilding  when  necessary."    That 
followed  by  Rex  v.  Lower  MUtan  (b)  and  Regma  v. 
Cambridge  Gas  Light   Company  (e).     The  result  c^^ 
them  is,  that  the  deductions  contemplated  are  not  fox  1 
renovation  of  the  works,  but  merely  such  as  would  ( 
able  a  tenant  to  keep  the  works  in  repair,  so  as  to  1 
available  to  command  such  yearly  rent.   [They  dted  i 
Bex  y.  The  HuU  Dock  Company  (cQ,  Rex  v.  WMng{eZ' 
and  Regina  y.  Capel{fy\     Besides,  in  this  case, 
depreciation  is  not  charged  in  the  half-yearly  i 
of  the  Company  as  an  item  of  annual  expenditure,  wl 
by  their  act,  5  &  6  WiU.  4,  c  cvii,  s.  145,  they 
bound  to  do  before  making  a  division  of  the  promts  (y)**  '^ 


(a)  9  B.  &  C.  163. 

(b)  Id.  810. 

(c)  8  A.  &  E.  73. 
Id)  5  M.  &  S.  394. 
(f )  4  A.  &  E.  40. 
(/)12  A.  &  E.  382. 

{g)  Sect.  146  enacts,  "that 
the  Company  shall  cause  a  true 
and  particular  account  to  be  kept, 
and  to  be  made  up  twice  in  every 
year,  viz.  on  30th  of  Jime  and 
31st  of  December,  of  the  money 
received  by  or  for  the  use  of  the 
said  Company  by  virtue  of  this 
act,  and  of  the  charges  and  ex- 
penses attending  the  making, 
maintaining,  and  carrying  on  the 
undertaking,  and  of  all  other  the 
receipts  and  expenditure  of  the 


said  Company  up  to  those 
respectively,  which  account 
be  laid  before  the  balf»yesily 
neral  meetings  of  the  aaid 
pany  hereinbefore  directed  to 
held  in  the  months  of  Ai 
and  February  respectively,"  Ate. 
Sect.  146  empowers  the  Cem' 
pany,  at  any  half-yesfly 
meeting,  &c.,  to  declare  tod 
a  dividend  out  of  the  clear  piofiti 
of  the  said  tmdertakiog :  Fhnriai^ 
that  no  dividend  shall  be  made 
exceeding  the  net  amount  of  clear 
profit  at  the  time  beiog  in  the 
bands  of.  the  said  Conqwiiy,  nor 
whereby  the  capital  of  the  said 
Company  shall  in  any  degree  be 
reduced  or  impaired,  &c. 
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They  claim  a  deduction  for  expenses  incurred  in 
ining  the  act  of  incorporation,  &c  In  estimating 
net  annual  value  of  landed  property,  it  has  never 
been  suggested  tiiat  a  deduction  should  be  made  in 
ect  of  expenses  incurred  in  obtaining  deeds  of  con- 
uice. 

.  The  income  tax  is,  by  the  statute  5  &  6  Vict. 
5,  (a),  a  landlord's  tax,  being,  in  the  case  of  ndlways, 
]geable,  under  Schedule  A,  in  respect  of  the  property 
eo^  not  of  the  occupation^  under  Schedule  B,  and, 
efore,  cannot  be  charged  on  tiie  tenant,  and  deducted 
us  case. 

Additional  parochial    assessments  not  actually 

»  but  which  will  be  payable  in  consequence  of  the 

txt  decisions  of  this  Court  on  rating  of  railways. 

se  sums  have  not  been  paid,  nor  ascertained.     Each 

Kiiust  be  calculated  according  to  existing  circum- 

D«S. 

The  annual  total  loss  on  the  two  branch  lines  of 
^ciy.  These  two  branch  lines  were  taken  by  tiie  ap- 
^K^ts,  and  because  they  are  an  unprofitable  specula- 
^they  claim  to  deduct  such  loss.    The  parish  officers 


The  Great 

WBtTBRir 

Railway  Co. 


*  By  the  5  &  6  Vict.  c.  35, 
^"^  is  enacted,  (Schedule  A.), 
*'  for  all  lands,  tenements, 
^^reditaments,  or  heritages, 
'^at  Britain,  there  shall  be 
t^  yearly,  in  retpeet  of  the 
">^y  thereof,  for  every  20*. 
^A  annual  value  thereof,  the 
of7rf." 

^o,  3).  "The  annual  value 
'1  the  properties  hereinafter 
Hbed  shall  be  understood  to 
^«  fall  amount  for  one  year, 
^«  average  amount  for  one 
^  of  the  profits  received  there- 
^  within  the  respective  times 


herein  limited,"  &c. 

3.  "  Of  iron  works,  &c.,  rail- 
ways, and  other  ways,  &c.,  and 
other  concerns  of  the  like  nature, 
from  and  arising  out  of  any  lands, 
tenements,  hereditaments,  or  he- 
ritages, on  the  profits  of  the  year 
preceding." 

Schedule  B.  "  For  all  lands, 
tenements,  and  hereditaments,  in 
England;  there  shall  be  charged 
yearly,  tn  respect  of  the  occupa- 
tion thereof  for  every  20«.  of  the 
annual  value  thereof,  the  sum  of 
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can  only  rate  the  visible  property  in  the  pariabf  t 
cannot  inquire  whether  a  loss  is  sustained  in  some 
lant  portion  of  the  line*  Property  is  liable  to  be  n 
though  no  profits  are  made :  Bex  v.  Pan^oi  (a)^  ife 
Mirfield  {b)y  Rex  v.  Attwood  (c),  Bex  \.  The  Bull  Z 
Company  (df). 

7.  As  to  the  tenant's  profits,  the  rule  must  be  ado{ 
which  has  been  laid  down  in  Begina  y.  The  Cambn 
Gas  Light  Company  (e)y  Begina  v.  TTie  London  < 
SotUh  Western  BaUtoay  Company  (/),  and  Begina  v. ! 
Grand  JvntAon  Bailway  Company  {g). 


M.  D.  Hilly  and  Carrington,  contnL — Tolls  are  not 
proper  criterion  in  rating  ndlways ;  the  gross  reed 
form  the  basis  of  the  rate.  The  appellants  should 
allowed  a  deduction  for  stations,  buildings,  &c.^  app 
tenant  to  the  railway,  and  which  are  found  to  be  ne< 
sary  for  its  occupation.  A  mileage  receipt  is  found 
be  the  proper  method  to  be  adopted.  The  receipts  ai 
from  the  whole  railway.  The  whole  receipts  should 
divided  mile  per  mile  over  the  whole  railway,  and 
that  means  the  whole  fund  is  exhausted.  The  ded 
tions  should  be  made  on  the  same  principle  that  allc 
ance  is  made  for  the  expense  of  procuring  a  sup] 
of  water  to  a  canal :  Bex  v.  The  Oxford  Canal  Cc 
pany  (A). 

2.  In  Bex  v.  The  Hull  Dock  Company  (i).  Lord  EU 
borough,  C.  J.,  said,  *^  The  Company  should  have  laid 
a  fund  to  meet  the  expenses  of  the  imdertaking."  Th* 
appellants  must  be  treated  as  if  they  had  laid  by  a  fu 


(a)  5  T.  R.  593. 

(b)  10  East,  219. 

(c)  6  B.  &  C.  277. 

(d)  5  M.  &  S.  394. 
(f )  8  A.  &  E.  73. 

(/)1  Q.  B.  R.  558;  2  G.  & 


D.49. 

(g)  Ante,  Vol.  1,  p.  203 
Q.  B.  R.  18;  1  D.  &  M.  237 

(h)  10  B.  &  C.  163. 

(i)  5  M.  8:  S.  394. 
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for    xepain  and  renewaL    In  estimating  the  amount  of        1846. 
late  fertile  present year^  the  repairs  tbat  will  be  leqniied    ^  dvm 


ttt  0Otiie  ftatme  time  mnst  be  taken  into  consideration;     ^  ?; 

«  Th*  Great 

•ne  ptobable  average  annual  cost  must  be  taken  commu-  Wmtskk 
Bibiite  snnis.  In  Rex  v.  TomKnsan  (a),  Bayky,  J.,  says,  **-^^^ 
**  Some  portion  of  the  rent  ought  to  be  set  apart  to  form 
*  Aixid  for  repnring  or  rebuilding  when  necessary ;  in 
other  words,  to  maintun  or  reproduce  the  subject  of 
oocmmpation."  The  same  principle  was  adopted  in  Bex  v. 
^^^^^u^cr  Miiton  (b).  All  expenses  must  be  allowed  so  as 
^  keep  the  rails  in  a  state  to  command  such  rent. 

3.  An  act  of  Parliament  for  such  a  Company  is  as 
tteeoooary  as  a  carnage  or  an  engine,  and  therefore  a 
dedi^etion  should  be  made  on  that  head. 

^m  The  income  tax  is  not  only  payable  by  the  land- 
^^i^tl^  but  by  the  tenant.  This  tax  is  a  payment  which 
^"^''ist;  come  out  of  the  gross  receipts  of  the  Company. 

3-  These  rates,  for  which  a  deductimi  is  claimed,  are 
™A  to  be  all  in  prospectu.  They  must  necessarily  be 
•^»  otherwise  a  new  assessment  would  be  requisite  every 
*l^»^i«^er. 

®«  The  loss  sustained  on  the  branch  lines  is  an  ex- 
P^^^c  incurred  by  the  Company  in  bringing  additional 
^'^'^Rc  on  the  main  line  of  rwlway,  and  therefore  they 
^^^^  entitled  to  a  deduction.  In  canals  the  annual  cost 
^*  t>ranch  cuts,  used  to  bring  water  for  the  service  of  the 
''^^^Ji  line,  would  be  a  charge  upon  the  profits  of  the 
'^^iii  line:  Rex  v.  T/ie  Oxford  Canal  Company  (c> 

*^*  The  calculation  should  be  made  on  the  whole 
'^^^^xt,  and  not  on  its  depreciated  value. 

Cur.  adv.  vult. 

X#ord  Denman,  C.  J.,  now  delivered  the  judgment  of 


(a)  9  B.  &  C.  163.  (b)  Id.  810. 

(c)  10  B.  &  C.  ICC,  177. 


i 


> 
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1846;        the  Court — This  case  has  stood  oyer  for  some  time,  f 
'Die  QuBiN     ^^  ^^  ^  afford  it  the  fullest  consideration ;  and  as 
V-  decision  must  be  governed  by  the  principles  laid  d 

WuTEKM  in  the  two  cases  of  the  South  Western  and  Grand  Ji 
LWAY  o.  ^^^  Bailways,  it  may  be  convenient  briefly  to  recaj 
kte  what  was  in  those  cases  decided;  not  thait  the} 
traduced  any  new  principle  into  the  law  of  rating, 
because  the  circumstances  under  which  the  establii 
principles  were  applied  were  somewhat  noveL  We  t 
laid  down,  that  although  profits  of  trade  carried  oi 
the  occupier  of  land  could  not  be  made  directly  the  i 
ject  of  rate  assessed  in  respect  of  such  occupation, 
that  the  value  of  the  occupation  alone  was  the  pv 
subject,  yet  in  that  value  was  to  be  included  what 
at  the  time  formed  part  of  it,  whether  permanent; 
not,  from  whatever  source  derived,  and,  therefore 
course,  not  less  so,  although  derived  in  any  proper 
from  the  fact  of  the  trade  being  so  carried  on  upoi 
Further,  that  although  the  sum  to  be  sought  was 
which,  afler  all  due  deductions  made,  a  tenant  migh 
found  to  give,  by  way  of  rent,  from  year  to  year,  in  o 
to  be  placed  as  occupier  in  the  same  position  as 
party  rated;  yet  this  was  to  be  sought,  not  by  c 
considering  what  rent  would  be  given  for  so  many  n 
of  railway  as  happened  to  be  in  the  rating  parish,  a 
from  all  the  actual  coexisting  circumstances,  but  bj 
eluding  in  the  consideration  all  such  as  would  nea 
rily  attend  upon  the  occupation  under  the  demise, 
wliich  would  influence  the  tenant's  mind  as  to  the  am< 
of  rent  which  he  would  give.  In  the  application  of  t 
principles,  the  practical  difficulty  for  those  who  ai 
the  rate,  in  cases  of  such  complication  as  railways  o 
present,  will  be  to  distinguish  accurately  between 
which  is  properly  referable  to  the  trade  alone,  and 
increase  of  value  which  the  carrying  on  of  the  trade  i 
the  land  gives  to  the  occupation  of  it. 


Bailwat  Co. 
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The  oaae  of  Regma  v.  The  Grand  Junction  Railway        i846. 
CompoKg  (a)  presented  many  circumstances  the  same  as     •j^TouEitK 
eidst  in  the  case  now  before  us.  We  thought  the  parish  ^' 

officers  there  had  successfully  met  the  difficulty.  We  Wbbtbrn 
ore  now  about  to  examine  the  rate  stated  in  this  case, 
only,  however,  as  to  its  principles,  and  so  much  of  its 
details  as  involve  the  principle ;  beyond  that,  especially 
as  to  the  accuracy  of  calculations,  the  question  must 
be  for  the  sessions  alone. 

We  have  here  a  Company  sole  occupiers  of  the  line 
of  which  they  are  owners,  and  of  this  the  land  in  respect 
of*  which  they  are  rated  forms  a  part ;  they  are  also  sole 
occapiers,  as  lessees,  of  two  branch  lines,  both  issuing 
out  of  the  line  first  named.     Upon  all  these  lines  they 
cany  on  exclusively  a  large  trade  as  carriers,  the  receipts 
of*  which  from  the  branch  hues  alone,  if  set  against  their 
expenses  and  rent,  would  make  the  occupation  of  them, 
ix&  &ct,  a  losing  concern ;  but  this  occupation  increases 
th^  traffic  upon  the  main  line,  and  for  the  sake  of  this 
^e  Company  are  content  to  sustiun  that  partial  loss. 
^  Older  to  ascertain  the  rate,  the  course  pursued  has 
"^^  to  take  the  gross  receipts  per  mile  in  the  respondent 
P^^>Uh ;  and  this  sum  is  not  in  dispute.     The  deductions 
^  be  made  from  this  are  calculated  upon  tlic  mileage 
P^portion  of  all  the  expenses  and  outgoings,  treat- 
*^S  the  whole  three  lines  as  one  entire  line  in  all  parti- 
^^^^Wb  in  which  the  appellants  are  at  all  chargeable ;  and 
^^  do  not  understand  this  mode  to  be  objected  to :  set- 
^^  the  proportions  of  this  per  mile  against  the  gross 
'^^ipts  per  mile,  the  residue  has  been  taken  as  the  rate- 
able value  per  mile.   We  are  then  to  see,  whether  these 
Auctions  include  all  such  as  ought  to  be  made  in  an 
^^'^inary  occupation,  exclusive  of  trade,  and  also  of  all 
^^  matters  as  are  distinctly  referable  to  the  trade  only, 

(«)  Ante,  Vol.  1,  p.  203 ;  4  Q.  B.  U.  18 ;  1  D.  &  M.  237. 
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1846.  <uid  do  not  enhance  the  value  of  the  occupatbn ;  if  9q 

The  duBiN  *^®  principle  of  the  rate  is  right    Whether  eafficient  ii 

V.  amount  under  each  head  has  been  allowed,  it  is  not  fo 

W£ST£KK  US  to  detemune. 

Railway  Co.  js^^  ^j^j^^g^  ^^  ^^  ^^^^^^^  ^j^^j^  ^^  intended  to  le 
present  the  annual  expense  of  keeping  in  repair  th 
ways,  stations  and  other  buildings;  and  rates  and  tazef 
other  than  the  property  tax^  payable  on  them ;  expense 
of  directiDg  and  carrying  on  the  business,  the  govern 
ment  duty  on  passengers,  and  some  incidental  chargei 
Thus  far,  the  outgoings  allowed  for  are  annual.  Th 
appellants  here  first  object,  that,  besides  an  allowanc 
for  merely  annual  repairs,  they  are  entitled  to  one  i 
respect  of  the  depreciation  and  wear  and  tear  of  the  rail 
and  sleepers,  the  solid  timber  and  iron  work  of  their  ow: 
principal  line;  and  this,  although  hitherto  they  have  no 
charged  such  expenses  agidnst  their  income,  but  defraye 
it  out  of  their  capital.  In  the  case  of  the  Grand  June 
tion  Railway  such  an  allowance  was  conceded;  it  is  nov 
disputed,  and  the  circumstances,  therefore,  must  be  exa 
mined.  In  themselves,  perhaps,  repairs  of  the  kind  noi» 
under  consideration  are  not  to  be  distinguished  in  prin 
ciple  from  what  the  case  denominates  ^^maintenance  o 
the  way,"  and  which  the  appellants  include  imder  thei 
annual  expenses ;  and  although  not  called  for  in  any  par 
ticular  year,  yet  if,  in  the  certfdnty  that  the  chaig 
would  in  a  given  time  accrue,  a  proportionable  sum  ha 
been  actually  deducted  from  the  annual  revenue,  we  se 
no  reason  why  an  allowance  should  not  be  made  for  it 
as  much  as  for  the  annual  repairs  actually  done  in  thi 
course  of  the  year ;  but  as,  in  the  case  of  this  last,  thi 
fact  of  repairs  being  needed  would  not  entitle  to  a  de 
duction  unless  they  were  done,  and  the  charge  incurred 
so  in  the  present  case,  as  no  deduction  has  been  niad< 
from  the  revenue,  it  appears  to  us,  therefore,  no  allow 
ance  can  be  made.    For  their  own  purpose,  and,  as  sug 
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gested  in  argament,  in  vioktion  of  their  act  of  Parlia-        i846. 
ment,  the  Compuaj  have  chosen  to  defray  llie  amount^     ThTo^ 
triflings  perhapa,  at  present,  oat  of  their  capital;  80  that  v. 

they  have  given  to  that  which  they  now  seek  to  consi-      Wsm^N^ 
far  as  tenant's  repairs  the  character  of  landlord's  im-  ^'^-^^^  Co. 
larovementB ;  ihe  capital  expended  for  whidi  would  swell 
the  rateable  value  of  the  land»  but  would  not  be  allowed 
in  the  rate. 

The  appellants  next  olum  to  deduct  the  rateable  va* 

he  of  buildings  aj^urtenant  to  their  own  line,  and  also 

^  the  branch  lines  respectively,  as  rated  or  rateable 

^I^ewlieze  than  in  the  respondent  parish,  separately  fiom 

^^  railway  itself:  this  also  is  an  allowance  which  was 

^^cnioeded  in  the  case  last  referred  to^  for  it  would  be 

'^^cdly  worth  while  to  distinguish  between  these  rated 

^<1  rateable  only,  and  we  have  no  means  of  drawing 

^he  ^Ustinction  in  iact    And  it  is  to  be  remembered, 

^^^^  the  respondents  properly  treat  the  whole  line,  the 

^hole  profits,  and  the  whde  outgoings  as  entire ;  and 

^^^^xi  the  question  is,  whether  there  is  any  distinction 

'^tiween  these  and  other  outgoings  necessary  to  earning 

^  t^rofit  by  which  the  rateable  value  of  the  land  in  the 

f^^pondent  parish  is  enhanced.  It  seems  to  us  that  there 

^  ^one ;  and,  if  so,  we  agree  with  the  learned  counsel  for 

^^  appellants,  that,  in  principle,  it  is  indifferent  whether 

^^  stations  be  in  the  same  parish  or  at  a  distance. 

'^The  appellants  claim,  thirdly,  an  allowance  for  £2 1,000, 

^^^Urlj  interest  on  the  sum  expended  in  forming  their 

^ixxpany^  obtaining  their  act  of  Parliament,  raisiiig 

.     ^it*  capital,  and  other  original  expenses.  For  this  there 

^^o  foimdation.    These  expenses  have  no  connexion 

/^^^  the  rateable  value  of  the  ndlway;  tiiey  might  all 

^^^^  been  incurred  had  no  railway  ever  been  constructed : 

'^^eU  might  the  piux^haser  of  an  estate,  who  had  bor- 

^^^  money  after  an  expensive  litigation  as  to  the  tide> 

^^^1  to  deduct  his  interest  and  expenses  from  the  poor- 

"^T)L.  IL  R  N.  8.  C» 
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1846.        ^^  0^  '^^  ^  ^^  ^^^  occupation.     They  ndther  ] 
^^         to  the  Talue  of  the  occupation,  nor  are  in  i»ny  way 

V.  oessafy  to  make  it  up. 

Wssmi^  The  appellants  then  claim  to  be  allowed  in  respec 
Railway  Co.  £io,000  paid  by  them  as  income  tax  under  the  5  . 
Vict  c  35.  Hiis  claim  is  very  shordy  and  unsatis 
torily  stated.  In  respect  of  what  the  payment  hais  I 
made,  we  are  not  informed  on  eidier  side.  Hie  ai 
ments respecting  it  were  short:  the  respondents  trei 
the  claim  as  made  in  respect  of  the  charge  on  prop 
in  hand,  payable  by  the  owner ;  the  appellants  daime 
in  respect  of  the  charge  on  the  occupation,  payable 
the  tenant ;  and,  to  this  extent  at  least,  it  does  not  st 
us  that  there  is  any  reasonable  distinction  between 
and  any  other  outgoings  chargeable  upon  tiie  ten 
which  would  certainly  affect  the  amount  of  the  rea 
would  be  willing  to  pay. 

The  fifth  chum  is  to  be  allowed  for  such  additii 
parochial  assessments  as  may  become  payable — ^it  is 
said  when  or  where — ^in  consequence  of  the  recent  d 
sions  of  this  Court ;  upon  which  we  will  only  say 
think  the  court  of  quarter  sessions  would  have  been  ^ 
justified  in  refusing  to  permit  this  item  to  stand  as  ] 
of  the  case. 

In  the  sixth  place,  the  appellants  claim  to  be  alia 
a  deduction  in  respect  of  their  loss  on  the  two  bn 
lines  refisrred  to.  We  think  tiiis  cannot  be  allowed, 
the  rate  in  question  had  been  imposed  on  land  fbm 
any  part  of  the  branch  lines  themselves,  it  is  clear 
the  circumstance  of  receipts  not  equalling  the  ren 
in  other  words,  tiiat  the  line  was  worked  at  a  los 
would  not  have  affected  the  rate ;  the  occupation  wi 
still  have  been  beneficial,  in  the  sense  in  which  that  v 
is  used'  for  the  purpose  of  assessing  the  rate ;  and 
rent,  which,  from  whatever  motive,  the  appellants  To 
it  worth  their  while  to  give,  would  have  regulated 


> 
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itixioimt*     This  is  not  that  case ;  in  the  way  in  which  it        ig!^. 

IS    flought  to  make  this  expenditure  bear  on  the  rates    xhc  Qubbn 

assessed  on  any  part  of  the  main  line,  it  is  more  like     _  ^* 

.  •   ■       .  *  .  .  The  Great 

laonej,  laid  out  in  the  way  of  improvement^  for  which  no      Wbstb&^ 

deduction  should  be  made.  If  the  lessee  of  a  coal  mine  ^^^^^  o. 
yreie  to  open  roads  to  the  adjoining  land,  rented  under 
a  separate,  demi^  in  order  to  facilitate  the  access  of  cus- 
tomers to  the  mine,  and  so  increase  its  profits,  the  ex- 
pense of  such  roads  would  certainly  not  be  outgoings  to 
be  allowed  for  in  the  rate. 

Two  more  questions  are  stated:  the  first  as  to  the 
niode  of  ascertaining  the  tenant's  profits  in.  order  to  their 
rateable  value.  The  respondents  have  taken  the  origi- 
nal value  of  the  plant  or  moveable  stock,  and  allowed 
^10  per  cent,  upon  it  for  this  profit,  as  well  as  the  profit 
of  trade.  The  appellants  say,  that  the  more  correct  mode 
^otdd  be  to  ascertain  them  by  a  percentage  upon  the 
P^^eB  receipts,  and  claim  to  have  £15  pisr  cent,  deducted 
from  this  on  that  account  We  are  very  unwilling  to 
^thhold  our  aid  in  settling  questions  for  the  quarter 
^^Qsions  of  such  novelty  and  diflSculty  as  railway  rating 
^^8t  oflen  bring  before  them ;  but  we  ought  not  to  go 
"^yond  our  province,  and  so  perhaps  mislead  them.  This 
^^estion  involves  no  principle  of  law,  and  we  decline  to 
answer  it. 

The  last  is  only  raised  by  the  respondents  provision- 

^7>  in  case  any  of  the  deductions  claimed  by  the  Com- 

P*^y  should  be  allowed  by  us.    But  this  has  been  done ; 

^m    ascertaining  the  tenant's  profits,  they  have  calcu- 

^  a  percentage  on  the  original  value  of  the  move- 

^®  stock.    The  sessions  have  foimd,  at  the  time  of  the 

^^  being  made,  the  value  had  become  less  by  £80,000, 

^He  respondents  contend  that  the  percentage  should 

^   P^rly  be  paid  on  the  smaller  sum.     This  seems  to  us 

*^^^^ :  they  are  to  make  the  rate  from  year  to  year,  or 

k2 
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for  whatever  shorter  period,  conformably  to  the  &c 
they  exist  at  the  time  of  making  the  rate.  Tliey 
v."  not  know,  or  have  any  means  of  knowing,  what  the  ^ 
w«8TBiiN^  was  originally,  or  in  any  former  year.  If,  at  the 
Railway  Co.  of  five  or  ten  years,  they  are  to  be  driven  back  t< 
original  value,  they  may  be  equally  required  to  a 
tain  it  after  an  interval  of  a  century.  No  ban 
is  inflicted  on  the  appellants  by  this;  they  may,  and 
ought,  as  prudent  owners,  to  keep  up  the  stock  i 
original  value,  and  in  this  very  case  they  have  da 
a  deduction  for  doing  so.  If  that  claim  was  pro] 
made,  the  ori^nal  and  present  value  would  be  the  e 
Although,  however,  we  thus  answer  this  questio 
favour  of  the  respondents,  they  cannot  avail  thems 
of  the  decision  so  as  to  increase  their  assessment  be, 
its  present  amoimt 

The  consequence  of  the  several  decisions  we 
come  to  will  be  the  amendment  of  the  rate  in  one  oi 
particulars ;  but,  as  the  sums  are  ascertained  by  the 
sions,  this  may  be  done,  we  presume,  by  counsel,  i 
out  remitting  tlie  case  back  again. 

Bate  amended  according!] 
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The  Qu£EN  V.  Smth.  ^^ — v — ' 

Jan.  24. 
CSBTIORABI  had  been  obtained  to  remove  into  Theitatate  2 

I  Court  an  order  made  by  the  justices  for  the  West  directs  thu  an 
fiiig  of  Yorkshire,  at  quarter  sessions,  dated  the  15th  *PP^^i|j'"' 
October,  1844.     The  order  was  made  under  the  2  &  butardy  shdi 
^^liCt  c.  85  (a).     The  order,  after  setting  out  the  cap-  guardiani  of 
^  recited, "  That  whereas  it  appears  to  the  court  here,  ^  thc*Son^' 
*   the  township  of  Hampsthwaite,  in  the  parish  of  ^Vjj*^  ^7 
^ixipsthwaite,  in  the  said  West  Riding  of  the  county  situate,  or,  if 
^ork,  is  a  township  having  separate  overseers  of  the  no  mdi  gnard- 
>r  ofthe  said  township,  the  inhabitants  whereof  main-  ^;J^^ 
^  the  poor  of  the  said  toMmship  separately  and  apart  >^cb  pariah 

inaTf  ix  they 
KXi  the  rest  of  the  said  township  :  and  whereas  it  ap-  think  proper, 

LIB  to  the  court  here,  that  the  said  township  of  H.,  objecdon  takeo 

the  West  Riding  of  the  county  of  York,  is  situate  ^^^^1^^ 

hxa  the  division  of  Glaro,  in  the  said  West  Riding ;  theorder  was 

I  that  at  a  petty  sessions  holden  at  Knaresborough,  in      Held,  that 

'  Bald  riding,  in  and  for  the  said  division  of  Claro  ^^^^' 

applicatioii  was 
X  made  by  the 

*)  Section  1  enacts,**  that  after    union  in  which  any  parish  may   overseers  of  a 

passing  of  this  act,  when  be  situate,  or,  if  there  shall  be  no  township  sup- 

ehfld  which  has  been  bom  a  such  guardians,  then  the  over-  porting  iJJo'T^ 

..   -,  .         .           .       ^         .  *        *           .  *                .^  poor,  without 

'^ird  since  the  passing  of  an  act  seers  of   such    parish    may,    if  itatingthat 

'^  in  the  fifth  year  of  the  reign  they  think  proper,  at  any  time  there  were  no 

^   late   Majesty,    intituled  within    three    calendar   months  S^J^^j^^i;,^. 

'^  Act  for  the  amendment  and  after  such  child  shall  have  be-   gyp  formed 

^^  administration  of  the  laws  come  chargeable,   apply  to  the  part  of  a  anion, 

^*i«ig  to  the  poor  in  England  justices  of  peace    holding  any  ''■■  "***• 

I  Wales,'  and  with  respect  to  special    or  petty  session  in  and 

^h  no  application  shall  have  for  the  division  or  borough  within 

'^  made  to  any  court  of  ge-  which  such  union  or  parish  or 

^  quarter  sessions  under  the  any  part  thereof  shall  be  situated, 

'^^ons  of  the  said  act,  shall,  for  an  order  upon   the  person 

^^aaon  of  the  inability  of  the  whom  they  shall  charge  with  be- 

^er  of  such  child  to  provide  ing  the  putative  father  of  such 

ita    maintenance,    become  child,  to  reimburse  such  union  or 

^'geable  to    any  parish,    the  parish  for  its  maintenance  and 

'^^diani  of  any  parish,  or  of  the  support,"  &c. 
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1846.  aforesaid^  on  the  7th  of  August,  1844,  the  overseers  o£" 
the  poor  of  the  said  township  of  H.  did  make  an  appli — 
cation  to  the  justices  of  the  peace  holding  such  pett^^ 
sessions  at  Knaresborough  aforeeidd,  for  an  order  upcnu 
David  Smith,  of  &c,  farmer,  whom  the  said  overseers 
then  and  there  charged  with  being  the  putative  fiither 
of  a  male  bastard  child,  born  of  the  body  o^  Slc,  and. 
which  said  child,  by  reason  of  the  inability  of  the  said 
mother  to  provide  for  the  maintenance  of  the  said  cliild» 
has  become  chargeable  to  the  said  township  of  H.  within. 
three  calendar  months  next  before  the  making  of  sack' 
application,  to  reimburse  the  sud  township  of  H.  for  the 
maintenance  and  support  of  the  said  child.  Sec"  The 
order  adjudged  the  said  David  Smith  to  be  the  father, 
and  ordered  him  to  pay  to  the  said  overseers  of  the  poor 
of  the  said  township  the  expenses  and  maintenance. 

Several  objections  were  taken  to  this  order,  and»  ' 
amongst  others,  that  the  order  appears  to  have  beea 
made  on  the  application  of  the  overseers  of  theto¥m8hip 
of  Hampsthwaite,  without  shewing  that  there  wer^  no 
guardians  of  the  township,  or  of  any  union  within  whidi 
the  township  is  situate,  to  make  the  application  within 
the  2  &  3  Vict  c.  85,  s.  1. 

Pickering  now  shewed  cause. — The  order  appears  to 
have  been  made  on  the  application  of  the  overseers  of 
this  township ;  and  the  objection  to  it  is,  that  it  does 
not  shew  that  there  were  no  guardians  of  the  township 
of  Hampsthwaite,  and  that  that  township  was  not  situate 
in  a  union.  The  same  objection  appears  to  have  been 
taken  in  Regina  v.  ArdsJey  (a)  to  an  order  made  under 
the  same  statute;  and  the  Court  there  said  that  they 
would  not  make  an  inference  that  the  township  of  Ards- 
ley  formed  part  of  a  union.     If  no  inference  is  to  be 

(a)  6  Q.  B.  R.  71. 
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dnwn  that  this  township  forms  part  of  aunion,  then  the         1846. 

judgment  deliyered  in  that  case  must  apply  to  the  present 

Older. 

&ff  (with  whom  was  Pcuhley\  oontriL — ^The  case  of 
Bigm  y.  Ardtky  (a)  does  not  apply;  that  judgment 
miut  be  taken  with  reference  to  the  state  of  things 
wUch  there  existed.  The  Court  there  refused  to  infer  that 
tlieoveraeers  had  acted  illegally  in  obtaining  the  order. 
The  2  &  3  Vict.  c.  85,  s.  1,  only  gives  overseers  power 
of  laying  under  certain  circumstances,  and  those  cir- 
CQiDstances  should  be  shewn  to  exist :  Regina  v.  The 
Secorder  of  Exeter  (i).  This  order  is  not  merely  doubt- 
H  bat  defective  it  entirely ;  omits  something  essential. 
Tlie  neoessaiy  averments  might  have  b^^  easily  made, 
and  in  numerous  cases  the  Court  has  held  that  no  in- 
tendment will  be  made  in  favour  of  jurisdiction.  [He 
cited  JZe^ma  v.  Read  (c),  Regina  v*  Leedi  (d).  Rex  v. 
f^Bi»giak$  {e)y  Regina  v.  Spackman  (/),  Regina  v. 
Wynondham  {g\  Branhcer  v.  Molgneiuc  (A),  and  was  then 
rtq)ped  by  the  Court] 

lord  Denman,  C.  J. — I  tlunk  this  objection  must 

prevail    The  ^[yplication  is  made  by  the  overseers  of 

tliifl  township,  without  stating  that  their  township  was 

not  induded  in  a  union^  or  one  for  which  there  were  no 

guardians;  they  therefore  do  not  shew  themselves  to  be 

pencmB  capable  of  making  the  application  within  the 

2  &  3  Vict  c.  85.     The  case  of  Ryina  v.  Ardsleg  (a) 

was  cited  as  an  answer,  but  I  do  not  think  that  case  m 

applicable.     It  was  there  held,  that  the  persons  who  had 


(o)  5  Q.  B.  R.  71.  (e)  7  B.  &  C.  438. 

(b)  Id.  342.  (/)  2  Q.  B.  R.  301. 

(e)  9  A.  &  £.  619.  (g)  Id.  541. 

(  d)  Ante,  Vol.  1,  p.  186.  {k)  4  M.  &  6.  226. 
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1846.  obtained  the  order  could  not  take  a  similar  objection 
after  the  trial  of  the  case  at  sessions.  That  was  the  an- 
swer ^ven  by  the  Court  to  the  application  on  the  part 
of  the  OYcrseers  for  quashing  their  own  order;  but  the 
Court  went  on  to  say,  ^^  It  does  not  appear  on  the  fiux 
of  the  order  that  Ardsley  was  an  assodated  townslup; 
and  we  ought  not  to  make  an  inference  that  it  is»  in  ordef 
to  give  effect  to  this  objection,  suppoong  it  to  be  weH 
founded.''  This  does  not  apply  when  the  objection  to 
the  jurisdiction  comes  from  the  other  side. 

Patteson,  J.,  concurred. 

Coleridge,  J. — In  Regina  y.  Ardsley  {a)  the  Court 
in  fact,  refused  to  make  any  inference,  although  some  ol 
the  expressions  used  in  that  case  seem  to  treat  the  ques- 
tion as  if  it  was  necessary  to  draw  some  inference,  ii 
order  to  come  to  the  conclusion  which  the  Court  arrivec 
at  I  make  no  inference  in  this  case.  The  statute  i  i 
3  Vict,  c  85,  provides,  that  where  a  bastard  child  sinl 
become  chargeable  to  any  parish,  the  guardians  of  sud 
parish,  or  of  the  union  in  which  the  parish  may  \h 
situate,  or,  if  there  shall  be  no  such  guardians,  then  th( 
overseers  of  such  parish  may,  if  they  think  proper,  applj 
to  the  justices.  Here  the  overseers  make  the  apjdica 
tion,  and  make  no  mention  of  the  circumstances  unde: 
which  they  make  the  application.  We  should  be  obligee 
to  infer  that  there  are  no  guardians  of  this  township,  am 
that  the  township  does  not  form  part  of  a  union.  Thi 
Court  should  be  neuter,  and  the  parties  applying  oughi 
to  shew  affirmatively  that  they  come  within  the  provi- 
sions of  the  act,  and  not  call  upon  the  Court  to  draw  any 
inference. 

Order  quashed. 

(a)  6  Q.  B.  R.  71. 
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1846. 

The  Queen  v.  Greoort.  y^^,  go. 

J-  HE  defendant  was  indicted  and  found  guilty  of  pub-  I* "  «"*• 

1-    •  .  .  .  .  cient  to  de- 

lisliiiig  a  libel  against  the  Duke  of  Brunswick,  who  was  scribe  the  pro- 
at  that  time  a  resident  in  this  country,  but  was  not  the  ^c^^t^y 
leigning  duke.     The  prosecutor's   name  was  Charles  *^."!T*.^^ 
Fr^eric  Augustus  William  D'Este,  and  he  was  de-  oommoniy  and 
scribed  in  the  indictment  as  Charles  Frederic  Augustus     a  foreigner 
William,  Duke  of  Brunswick  and  Luneberg.  oonn^,  whoM 

name  was 
,  ,  ,     curies  Pre- 

Oockbumy  in  arrest  of  judgment — The  prosecutor  is  dene  Angustna 

not  sufficiently  described  in  the  indictment.     He  is  not  D'Este,  and 

Ae  reigning  duke  de  facto,  and  there  is  nothing  on  the  ^o^^^^' 

'^^cord  to  shew  that  he  is  a  foreign  nobleman ;  and,  there-  ***«  ^^^  of 
x^  ,  ,  Bmnswick  and 

'^>^  as  he  seeks  the  protection  of  the  English  law,  he  Luneberg, 
should  be  described  according  to  the  law  of  this  country.  fSS^Oirw  Jn- 
S^xia  of  peers,  and  peers  of  Scotland  and  Ireland  that  are  ^^^5^7^- 
^^ti  peers  of  Parliament,  should  be  designated  esquires,  cicntiy  de- 
^  Ixxst  667:  Hawk.  P.  C,  b.   2,  c.  25,  s.  72  (1795):  i^ctm^tli 
^^^^^^^nymous  (a).      The  proper  description  of  the  pro-  Sri^^Xo^tos 
®^^vi.tor  would  have  been,  Charles  Frederic  Augustus  wmiam,  pake 

^VO^»   .  .  .  of  Brunswick 

^  Uliam  D'Este,  Esquire,  Duke  of  Brunswick  and  Lune-  and  Luneberg. 

^^^^.     [JViffhtman,  J.,  referred  to  SiUb'  case  (i),  where 

^^^    indictment  charged  the  defendant  with  stealing  the 

'^^''^^X^erty  of  Victory  Baroness  Turkheim,  and  the  prose- 

^^^ix  said  that  Baroness  Turkheim  was  her  title  only, 

^*^^i  no  part  of  her  proper  name ;  and  the  Judges,  after 

^^■^^^«deration,  were  of  opinion  the  indictment  was  suf- 

^i^snt]     The  prosecutor  should  be  described  according 

^lie  rule  laid  down  as  applicable  to  the  English  peer- 

;  and  in  Graham's  case  (c)  it  was  said,  that  the  proper 

C«)  2  Salk.  451.         (b)  2  Leach,  C.  C.  1005.  (c)  Id.  619. 
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lg45^  designation  of  a  peer  of  Ireland  was  James  Hamilton, 
Esquire,  Earl  of  Clanbrassil,  in  the  kingdom  of  Ire- 
land* 


9. 

Orboort. 


Lord  Denman,  C.  J. — I  was  much  struck  with  the 
objection  at  the  trial.  The  authority  of  Lord  Coke  goes 
a  great  way  to  shew  that  the  description  here  given  of 
the  prosecutor  was  an  improper  description.  The  safe 
way  might  have  been  to  call  the  prosecutor  by  his  name, 
and  to  add  the  title  or  designation  of  esquire  or  anmger. 
I  should  have  thought  the  objection,  although  of  a  tech- 
nical nature,  was  entitled  to  further  discussion,  had  it 
not  been  for  SuW  case  (a),  which  occurred  in  1799. 
The  prisoner  was  there  indicted  for  stealing  certain  arti- 
cles, the  property  of  Victory  Baroness  Turkheini,  and  the 
prosecutrix  said  that  that  was  her  title  and  not  part  of 
her  proper  name,  and  that  she  was  reputed  to  possess, 
and  did  possess  that  title  in  right  of  an  estate  she  had 
received  from  her  father.  The  Court  ssdd,  that  all  that 
the  law  required  was  certainty  to  a  common  intent ;  and 
that  as  the  prosecutrix  had  always  acted  in  and  been 
known  by  the  appellation  Baroness  Turkheim,  and  could 
not  possibly  be  mistaken  for  any  other  person,  it  must 
be  taken  to  be  her  name ;  and  that  the  indictment  had 
named  her  with  sufficient  certainty.  The  same  drcum- 
stances  exist  here.  The  prosecutor  is  not  the  reigning 
prince,  still  he  is  constantly  known  by  the  description; 
and  the  case  I  have  referred  to  seems  to  me  a  direct  au- 
thority for  saying  that  he  has  properly  described  himself 
in  this  indictment.  I  am  therefore  of  opinion,  that  there 
ought  to  be  no  rule. 

Fatteson,  J. — ^The  cases  cited  do  not  go  the  length 
(a)  2  Leach,  C.  C.  1005. 
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Qded  for.  In  SulU  case  {a)  the  Court  said  that  the  1345, 
tutrix  was  sufficiently  described  by  the  appellation 
lioness  Turkheim,  being  the  name .  by  which  she 
dmmonly  known,  although  it  formed  no  part  of  her 
r  name.  It  might  have  been  contended  there,  as 
\  here,  that  the  title  was  imported  into  the  English 
^  and  that  the  rule  applicable  in  such  cases  must 


LiERiDGE,  J. — I  take  the  principle  to  be  that  the 
^tor  of  an  indictment  should  be  described  according 
name  by  which  he  k  best  known.  In  StdU  case  (a) 
ourt  said  that  all  the  law  required  was  certainty 
onunon  intent.  It  is  said  this  prosecutor  should 
l>een  described  as  D'Este,  Esquire,  Duke  of  Bruns- 
and  Luneberg;  but  it  appears  to  me  that  name 
1  not  have  given  the  same  information  to  the  world 
I  one  adopted  in  this  indictment. 

GHTMAN,  J. — I  am  of  the  same  opinion.  It  ap- 
to  me  this  case  cannot  be  distinguished  from  SuUs^ 
a\  which  imderwent  great  consideration,  and  must 
ken  to  be  an  authority  on  the  subject. 

Bule  refused. 

(a)  2  Leach,  C.  C.  1005. 
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Jam.  29.  The  QuEEN  V,  E.  Bridobian  and  Others!, 

Esquires. 

Where  jus.  IN  this  Term  Couch  had  obtained  a  rule  nim,  calling  on 
ittdons  refused  ^^  defendants,  three  justices  of  Suffolk,  usually  acting 
to  hear  an  ap.    f^j  ^^  petty  Sessional  division  of  Blackburn,  in  that 

phcation  fortn  ^-^  •/••■ 

order  in  bai.  county,  to  shew  cause  why  a  wnt  of  mandamus  should 
7  &  Vviet.  c.  iiot  issue  Commanding  them  to  meet  and  hold  a  petty 
wl'it'  ^'  ^^'  B^^ions  in  and  for  the  said  division,  as  by  adjournment 
■hewn  that  a  from  the  petty  sessions  held  by  them  at  Ixworth,  in  and 
stated  to  have  for  the  Said  division,  on  the  1 7th  day  of  November,  1846, 
the  iMie  ja».^  and  to  enter  such  adjournment  or  adjournments  as  might 
ti(^,  but  of  the  \^  neoessary  for  that  purpose,  and  at  such  petty  seenons 
whieh  no  eri-  to  hear  and  adjudicate  upon  the  application  made  to  the 
giTen,  had  been  8^d  justices  at  the  said  petty  sessions,  held  on  the  said 
^"^t^"""  17th  of  November,  on  behalf  of  Harriet  Warren,  nn^ 
^eW,  that  woman,  for  an  order  upon  James  Boreham,  as  the  puta- 
were  not  justi'    tive  father  of  her  bastard  child. 

ing  the  «S"*  ^^  appeared  by  affidavit,  that,  at  the  petty  sessions 
^^^       held  at  Ixworth  on  the  17th  November,  1845,  Harriet 

former  order,  ^  '  ' 

and  requiring     Warren,  who  had  obtained  a  sununons  firom  the  Bev. 

grounds  upon  George  Bidwell,  derk,  a  justice  acting  in  and  for  the 
qiMA«l,1before  P^^^^y  scsrional  division  of  Blackburn,  in  which  she  re- 
hearing this  sided,  applied  for  an  order  of  maintenance  on  James 
application.  ''' 

Boreham,  whom  she  alleged  to  be  the  father  of  her  bas- 
tard child,  bom  on  the  28th  December,  1844.  The  attor- 
ney who  attended  for  Boreham  objected,  that  a  former 
order  had  been  made  in  the  same  case,  and  appealed 
against ;  and  that,  before  the  case  was  heard,  the  appli- 
cant ought  to  shew  that  it  had  been  quashed,  not  on  the 
merits.  No  order  was  produced;  whereupon  the  attorney 
for  the  complidnant  contended  that  this  was  an  ori^nal 
application,  and  that  there  was  nothing  to  shew  that  it 
was  founded  upon  the  quashing  of  any  previous  order. 


"> 
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^  evidence  liaying  been  given  of  the  existence  of  a         1945, 
previous  order,  and  therefore  that  he  ought  not  to  be 
^^ed  upon  to  prove  how  it  had  been  quashed.    The 
justices  refused  to  hear  the  evidence  unless  it  was  first 
proved  how  the  former  order  had  been  quashed,  and  dis- 
'oiased  the  application.     From  the  affidavits  in  answer. 
It  appeared  that  of  the  three  defendants  two  were  pre- 
sent at  the  petty  sessions  when  the  former  order  was 
oiade;  that  such  order  was   made  and  quashed,  but 
whether  on  the  merits  or  not,  the  deponent  could  not  say. 

Gurdon  now  shewed  cause. — If  the  former  order  of 
petty  sessions  was  quashed,  not  on  the  merits,  but  for 
some  matter  of  form,  that  should  have  been  shewn  by  . 
the  affidavits  in  support  of  this  rule.  It  may  be,  how- 
ever, as  the  contrary  is  not  stated,  that  it  was  quashed 
on  the  merits;  if,  so,  it  would  be  conclusive.  The  jus- 
^^ees  who  refused  the  second  application  were  themselves 
pi'esent  at  the  former  sessions,  and  therefore  the  fact 
^  its  existence  must  have  been  well  known  to  them. 
It  18  clear  that  this  second  application  was  made  under 
t«e  8  "Vict,  c  10,  which  gives  the  magistrates  power  to 
'^'^e  a  fresh  order  where  a  former  order  "has  been 
quashed,  not  on  the  merits ;"  but  then,  in  order  to  bring 
^^melf  within  the  second  section  (a)  of  that  act,  it  was 
Incumbent  on  the  applicant  to  prove  the  fact  that  the 
Conner  order  had  been  quashed,  not  on  the  merits ;  or, 

(*)   The  8  Vict.  c.  10,  8.  2,  such  order  shall  have  been  made, 

'^•riiiig  to  the  7  &  8  Vict  c  101,  lo  take  proceedings  for  the  ob- 

****^^  **  that  when    any  order  taining  of  another  order,  accord- 

^^  under  the  provision  of  the  ing  to  the  provisions  of  the  said 

w  ^ct,  prior  to  the  passing  of  act,  at  any  time  within  the  space 

tbit  act,  shall  have  been  or  shall  of  six  calendar  months  after  the 

bequaihedfor  any  defect  therein,  passing  of  this  act,  although  the 

and  Hot  upon  the  merits,  it  shall  period  limited  for  her  application 

be  Uvfbl  for  the  mother  of  the  to  the  justice  undei^  the  said  act 

btfM  child,  in  whose  favour  shall  have  expired." 
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1S46.        eren  if  the  joBtices  have  acted  too  hastily  in  iefukS^E^ 
thie  application^  the  Court  will  not  grant  a  mandamnf^  '^^ 
a  ca»e  of  doubt,  where  the  effeet  of  the  order  of  quarfc-^^t 
sessions  remains  unexplained:  Rex  t.  JTie  Ju$tices       -^ 
BucUnffkamskire  (a). 

Cauehy  contdL — ^If  the  other  side  wished  to  rdy  - 
the  previous  order  of  quarter  sessions^  they  ought 
have  given  evidence  of  it,  and  then  the  grounds  on  whi^ 
it  had  been  quashed  might  have  been  explained, 
justices  appear  to  have  acted  on  their  own 
knowledge  of  the  previous  proceedings,  which  th^»3^ 
ought  not  to  do.     There  seems  also  some  misappreh^s^^^ — 
rion  as  to  the  act  of  Parliament  tmder  which  the  appSLi — 
cation  was  made.     It  was  made  under  the  7  &  8  Ylct     ^^^^ 
101,  s.  2,  and  within  twelve  months  after  the  birth  of  tl^^ 
child.      The  8  Vict,  c  10,  s.  2,  only  applies  to  caep-^^^ 
where  the  twelve  months  have  expired  at  the  time  ^o^ 
the  order  being  quashed,  and  where,  but  for  the  ftirtk.^^^ 
period  given  by  the  latter  act  for  making  a  fresh  appV-^'" 
cation,  the  parties  would  be  precluded  by  the  lapse 
time  from  applying  for  another  order  (b).     It  is  sai" 
that,  as  it  now  appears  there  was  a  former  order,  a  i 
damns  ought  not  to  be  issued ;  and  if  it  were  clear  up 
the  affidavits  that  the  order  was  quashed  on  the  merit 


(«)  2  D.  &  R.  689.  from  the  birth  of  such  chUd,  ( 

(b)  Section  2   of  the  7  &  8  at  any  time  thereafter,  upon  pro 

Vict.  c.  101,  enacts,  **  that  any  that  the  man  alleged  to  be  th . 

single  woman  who  may  be  with  father  of  such  child  has,  within 

child,  or  who  may  be  delivered  the  twelve  months  next  after  th^ 

of  a  bastard  child  after  the  pass-  birth  of  such  child,  paid  monejig 

ing  of  this  act,  or  who  has  been  for  its  maintenance,  make  appli-^ 

delivered  of  a  bastard  child  within  cation  to  any  one  justice,"  &c«^ 

a  period  of  six  calendar  months  '*  for  a  summons  to  be  serve 

before  the  passing  of  this  act,  upon  the  man  alleged  by  her  i 

may,  either  before  the  birth,  or  be  the  father  of  eocb  child,"  &c 
at  any  time  within  twelve  months 
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iJ^t  might  be  so;  but  it  is  left  in  doubt  upon  what  grounds        iai6. 
tAe  former  order  was  quashed,  and  that  isa  matter  to  be 
4:9ctermined  by  the  justices. 

TViLLiABis,   J. — If  the   justices   at  petty  sessions 

^€i  in  this  case  act  on  the  notion  that  they  might  take 

notioe  of  the  previous  order  from  their  own  personal 

Jcxio^i^ledge  of  it,  they  have  not  done  right ;  but  the  error, 

I  MXks^j  say,  is  a  venial  one,  and  I  have  no  doubt  they  acted 

to   'time  best  of  their  judgment    Possibly,  however,  on 

ih^       <K>nstruction  of  the  act  of  Parliament,  it  may  be 

iack^:^^2ial  to  see,  supposing  the  previous  order  to  have 

beeK^    in  existence,  how  far  the  disposing  of  that  order 

rs^xLy    1)6  an  answer  to  the  second  application ;  and  so  I 

thiTiTg  this  rule  should  be  granted  to  give  an  opportunity 

of  Tsumng  that  question.  However,  I  must  say  that  from 

the     affidavits  it  does  not  seem  to  me  that  it  is  to  be  in- 

ferr^^  that  the  previous  order  was  quashed  from  some 

defoot  of  form,  and  not  on  the  merits ;  and  form  and 

merit*  are  not  even  yet  so  mixed  up  as  to  be  imdislin- 

ff^^Hable.     It  may  be  the  justices  are  not  wrong  in  the 

^i^cltifflon  to  which  they  have  come ;  and  there  is  enough 

<lauV>t:  as  to  whether  there  was  a  sufficient  answer  before 

"^®  justices  to  induce  me  to  grant  this  rule,  and  give 

^dxx  the  trouble  of  hearing  this  application  again. 

Rule  absolute. 


\ 
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The  Queen  v.  The  Justices  of  Flintshibe/ 

IN  Michaehnas  Term,  1845,  Townsend  had  obtame< 
r^riVwie^pn-  ^®  °^^*  caDing  on  the  defendants  to  shew  cause  wh; 
tatiYe  father  of  writ  of  certiorari  should  not  issue  directed  to  then 

a  bastard  child 

a  right  of  ap.  remove  into  this  Court  all  and  singular  orders  made 
oH^rofaAiia.  ^^^^^^  ^^  ^™^  ^^  them  at  the  general  quarter  sessions 
^AaETweM.  ^^  P®*^*  ^^^  **  ^^^^*  ^^  and. for  the  county  of  Pfi 
tice  to  the  mo-  dated,  &c.,  upon  the  appeal  of  John  Boden  against 
twentj.foor  certain  order  of  affiliation,  dated,  &c.,  made  upon  t 
Sadi^n"^"  said  John  Roden  by  W.  J-  and  T.  C.  R,  Esquires,  U 
•"^"^°>K  o'  of  the  keepers  of  the  peace,  and  justices  of  that  count 
An  order  of    together  with  the  said  original  order  of  affiliation,  m 

affiliation, dated     n       t  •*  i*i  i  • 

the  24th  of  <ul  other  orders  touching  the  same ;  or  why  a  wnt 

•crred^'n  the  J^^iandamus  should  not  issue,  directed  to  the  said  keepc 

27tb  on  the  of  the  peace  and  justices,  commanding  them  to  enter^ 

who,  on  the    '  cause  to  be  entered,  as  of  the  said  general  quarter  m 

^^^IJ^7^  sions  held  at  Mold,  &c,  on  &c.,  the  appeal  of  the  0i 

Flf'wi^*****  John  Boden  against  the  said  order  of  affiliation,  wi 

lions,  anobjec.  continuances  thereon  from  session  to  session  to  the  ne 

taken  tiui^  his  general  quarter  sessions  of  the  peace  to  be  held  in  i^ 

^not  taSS^  for  the  said  county,  and  at  such  next  general  quaH 

he  tendered  eessions  of  the  peace  to  hear  and  determine  the  merits 

CTidence  to  ,  .  i 

proTe  that  the    the  said  appeal. 

agakist  w^n        The  following  facts  appeared  on  affidavit : — 

a^2!S*1)nt  ^  ^^^  ^^*  ^^  -^y*  ^^^^'  Roden  was  smmnoft' 

the  justices  before  the  petty  sessions  at  Mold,  there  to  answer  t 

oeiTe  the  evi-  Complaint  of  Margaret  Jones,  who  alleged  him  to  be  t] 

nSto  insnffi^*  father  of  her  bastard  child.     The  case  was  adjourned 

dent,  and  dis-    ^^  24th  of  June,  when  an  order  of  affiliation  was  ma« 
missed  the  ap- 
peal. 

Held,  that  the  evidence  ought  to  have  been  receiTed,  the  time  for  notice  of  appeal  datl 
from  the  signature,  not  the  pronouncing  of  the  order  by  the  justices ;  and  the  Cowt  grant 
a  mandamus  to  the  justices  to  hear  the  appeal. 
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hy  the  jufltioes,  and  on  the  27th  of  June  a  copy  of  it,  dated        1345^ 

the  2-4^1,  waa  served  on  Roden.    On  the  27th  he  attended      ^ — ^^"-^ 
-    ^  .  .  .  /»       1         Th*  Quern 

betoire  a  magistrate  to  enter  into  a  recognisance  for  the  v. 

purpose  of  appealing ;  and,  on  his  attorney  stating  that    yIh^sbule. 
there  was  a  material  defect  in  the  order,  he  was  told  by 
the   olerk  to  the  justices  that  Boden  had  been  served 
only  -with  a  draft  of  the  order,  and  was  not  to  rely  upon 
it       Subsequently  on  the  same  day  (the  27th),  Boden 
waa  served  with  another  order,  made  by  the  same  jus- 
tioes^   and  on  the  same  complaint,  which  was  not  defec- 
tive.      Both  the  orders  bore  date  on  the  24th  of  June. 
Within  twenty-four  hours  after  he  was  served  with  the 
seooi^cl  order,  Boden  gave  to  the  mother  of  the  child  due 
notice  (a)  of  appeal  for  the  following  October  sessions, 
Mid  entered  into  the  necessary  recognisances  to  prosecute 
^  a^ppeal;  and  at  those  sessions  he  appeared  by  his 
attorney,  and  moved  to  enter  appeals  against  both  of 
^    said  orders.      This  motion  was  opposed,   on  the 
potind  that  notice  of  appeal  had  not  been  given  to  the 
woman  within  twenty-four  hours  aft«r  the  making  of 
tne  orders,  which  appeared  on  the  face  of  them  to  have 
"^n  on  the  24th  of  June.     Evidence  was  then  offered 
®^  l>ehalf  of  Boden  to  prove  that  the  second  order  was 
™  ^act  signed  by  the  justices  on  the  27th  of  Jime,  and 
^^^    on  the  24tL     The  sessions,  however,  refused  to 
'^^^ive  the  evidence  as  to  the  time  of  signing  the  order, 
stating  that  the  court  presumed  it  to  have  been  made  on 
^    24th,  when  it  bore  date,  and  that,  therefore,  the 
^"^ce  to  the  woman  was  not  given  within  the  time 
P'^^^cribed  by  the  act;   and  they  refused  to  hear  the 
*PP^  and  confirmed  the  order. 

^eldy  and  W.  Tardley  now  shewed  cause. — The  rule 
^  ^lawn  up  in  the  alternative,  either  for  a  certiorari  or 

(a)  See  7  &  8  Vict.  c.  101,  s.  3. 

Vol.  n.  s  n.  s.  c. 
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1845.         mMidainus,  which  is  imTumaL     The  qnestiooy  howere 
TlieQtuBnr     ^  whether  the  time  when  the  justices  at  petty  i 


V.  made  their  adjudicatioii.  or  the  time  when  the  order  i 

The  JniCioMof 
FLumanui.    served  on  the  persons  affected  by  it»  is  to'be  oonodeni 

the  time  when  the  order  was  made?  (m  that  depends  tk 

sufficiency  of  the  notice  of  appeal  served  on  the  womu 

The  4th  section  of  the  7  &  8  Vict  &  lOU  gives 

right  of  appeal  against  an  order  on  the  putative  ikthe] 

provided  he  shall  give  notice  to  the  woman  withi 

twenty-four  hours  '^  after  the  adjudication  and  makin 

of  any  order."    Those  words  point  to  the  time  when  th 

adjudication  on  which  an  order  is  grounded  is  actoall 

made,  and,  if  so,  the  notice  in  this  case  was  too  kti 

Regina  v.  The  Juitices  of  Derbyshire  (a)  is  in  poin 

There  it  was  held,  that  where  a  statute  gave  a  ligl 

of  appeal  against  an  order,  provided  notice  of  appei 

was  given  within  six  days  after  the  order  was  madi 

the  six  days  must  be  reckoned  from  the  time  of  the  jiH 

tices  verbally  making  the  order,  without  reference  totk 

time  when  it  was  served  on  the  appellant.     The  praotio 

is  not  to  draw  up  orders  formally  till  some  time  ifts 

they  are  pronounced,  and  tliis  is  no  hardship  on  tb 

aj^llant,  as  the  statute  does  not  require  him  to  git< 

the  grounds  of  his  appeal. 

Townsendy  contrsL — The  principle  of  the  decision  b 
Regina  v.  The  Justices  of  Derbyshire  {a)  is  directly  op 
posed  to  the  construction  now  contended  for  on  the  otte 
side.  In  that  case  it  was  distinctly  shewn  by  affidsvi 
that  the  order  was  in  fact  signed  by  the  justices  on  th 
day  on  which  it  bore  date,  and  that  the  day  of  such  da^ 
therefore,  was  that  on  which  the  order  must  be  taken* 
have  been  made;  "making"  and  "signing"  are  there 
fore  the  same  thing.     In  the  present  case,  however,  tb 

(a)  Ante,  Vol.  1,  p.  645;  U  L.  J.,  N.  S.,  M.  C,  84. 
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juBtiees  refused  to  hear  the  evidence  which  the  appellant        i846. 
was  x-eady  to  produce  to  prove  that  the  order  was  not     xheQuKKw 
sigKied  until  the  271^,  althoue^h,  if  such  evidence  had  _    ^^\ 

^J~^  ...  .  The  Justices  of 

beexx  a^dmitted,  it  would  have  established  the  sufficiency  Flintshire. 
o^  the  notice  to  the  woman.  Rex  v.  2Tie  Justices  of 
Chc^^ire  (a)  shews  that  the  time  of  making  an  order  is 
■"^  ^Ixne  when  it  is  signed.  As  the  justices  refused  to 
'^^^^^^i've  proper  evidence,  this  Court  will  grant  a  man- 
"^"^^xzta  to  compel  them  to  do  so :  Regina  v.  The  Justices 
^  ^^^Untshzre  (b).  If  the  former  order  is  considered  to  be 
™  ^^Tce,  as  it  is  admitted  to  be  defective,  a  certiorari 
^''^**  T)e  granted  in  order  to  bring  it  up. 

^^"ttLiAMS,  J. — It  seems  to  me  perfectiy  dear  that 

^  Justices  did  not  inquire  into  a  question  which  was  a 

"^'^^ipial  one;  namely,  whether  or  not  a  notice  of  appeal 

^^^   ^ven  in  due  time.     That  must  depend  on  proof  of 

^^^  ^i^^eal  time  when  the  order  was  made ;  and  I  conceive 

^'^'^  can  be  no  doubt  that  the  making  of  an  order  such 

^  "ttxia  is  to  be  understood  in  the  usual  manner;  like,  for 

"*^^^^^rice,   the  case  of  an  order  of  removal,  and  that 

^^^■y  s  means  a  regular  order  in  writings  made  and  signed 

^y  t^lxe  justices.  The  intent  and  meaning  of  the  act  here 

*^^^^e  to  be  so  too ;  and  therefore  the  applicant  was  in 

™^^^  wiih  his  notice  of  appeal,  if  he  could  have  proved 

"^^^x^e  the  justices  tiiat  the  signature  was  on  the  27th, 

•^^  Hot  the  24th.     The  justices,  by  refusing  to  hear  the 

^^^^^enoe  of  the  appellant,  have  in  fact  not  heard  the 


Rule  absolute  for  a  mandamus. 

(a)  5B.&Ad.  441. 
(6)  Ant^,  Vol.  1, 288  ;  13  Law  J.,  N.  S.,  M.  C,  163. 
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The  Court  will 
grant  a  oer- 
tiorari  to  bring 
np  an  order  of 
remoTal  for  de- 
fects appearing 
ontheiiMMof 
it,  although  the 
appellants,  the 
parties  maldng 
the  application, 
did  not  avail 
themselves  of 
their  right  of 
appeal,  bnt  al- 
lowed the  time 
for  appealing  to 
elapse  without 
taking  any  pro- 
ceedings against 
the  order. 

A  certiorari 
was  therefore 
granted  to 
bring  up  an 
order  of  re- 
moval, where  it 
did  not  appear 
that  the  justices 
who  made  the 
order  were  jus- 
tices who  had 
jurisdiction,  or 
were  acting 
within  it. 


The  Queen  v.  O.  W.  Blathwatt  and  Another, 
Esquires. 

In  Michaehnas  Term,  1845,  Greaves  had  obtained  i 
rule  nisi  for  a  certiorari  to  remove  into  this  Court  \ 
order,  dated  July  4th,  1845,  made  hy  two  justices  oft 
coimty  of  Gloucester,  for  the  remoyal  of  Frands  SmiTt^^ 
his  wife,  and  two  children,  firom  the  parish  of  Chippn^^^ 
Sodbury  to  the  parish  of  Alderley,  both  in  the  countjr 
of  Gloucester,  in  order  that  the  same  might  be  qu 
The  order  was  as  follows : — 

^    '^  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  c 
Chipping  Sodbury,  in  the  county  of  Gloucester,  and  to  the  < 
wardens  and  overseers  of  the  poor  of  the  parish  of  Alderley,  in  1 
county  of  Gloucester,  and  to  each  and  every  of  them. 
*^  Gloucestershirey  >   Whereas  complaint  hath  been  made  unto  i 

to  wit.  3  whose  names  are  hereunto  set  and  seals  i 

ed,  being  two  of  her  Majesty's  justices  of  the  peace  ^acting  in  i 
for  the  Sodbury  division,  in  the  said  county  of  Gloucester,  (oi 
whereof  being  of  the  quorum),  by  the  churchwardens  and  ov 
of  the  poor  of  the  said  parish  of  Chipping  Sodbury,  that  ] 
Smart,  Emma  his  wife,  and  their  two  children,  namely, ' 
Anna,  aged  about  nine  years,  and  Aaron,  aged  about  five  yc 
have  come  to  inhabit,  and  are  now  inhabiting  in  the  said  pariah  < 
Chipping  Sodbury,  in  the  said  county  of  Gloucester,  not  havini 
gained  a  legal  settlement  there,  nor  having  produced  any  certificitM^^ 
acknowledging  themselves  to  be  settled  elsewhere,  and  that  thej  ar^^ 
now  actually  chargeable  to  the  same  parish  of  Chipping  Sodbaya^ 
and  now  receiving  relief  therefrom :  We,  the  said  justices,  upon  do^ 
proof  thereof,  as  weU  by  examination  of  witnesses,  to  wit,  of  Fn90^ 
Smart  and  others,  upon  oath,  as  otherwise,  and  upon  due  considtft^ 
tion  of  the  premises,  do  adjudge  the  same  to  be  true,  and  that  th^ 
place  of  the  last  legal  settlement  of  the  said  Francis  Smart,  EiniB* 
Smart  his  wife,  and  their  said  two  children,  named  and  aged  i^ 
aforesaid,  is  in  the  said  parish  of  Alderley,  in  the  said  countjr  ^ 
Gloucester.    These  are  therefore,  in  her  Majesty's  name,  to  reqiiii* 
and  order,  that,  if,  within  twenty-one  days  after  you  the  aaid  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Chippiof 
Sodbury  shall  have  sent,  by  post  or  otherwise,  unto  the  churehwtf^ 
dens  and  overseers  of  the  poor  of  the  said  pariah  of  Alderley,  a  fl^ 
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tice  in  writing  of  the  said  Francis  Smart,  Emma  Smart  his  wife,  and  1846. 

tbeir  nid  two  children,  being  so  chargeable  as  aforesaid,  together       v— s^-^ 

with  a  copy  or  counterpart  of  this  order,  and  a  copy  of  the  examin-      The  Qumxir 

•tiww  on  which  this  order  is  made,  no  notice  of  appeal  against  this     Blathwatt. 

order  ihall  he  given  by  the  churchwardens  and  overseers  of  the  poor 

of  the  laid  parish  of  Alderley ;  or,  if  notice  of  appeal  shall  be  given 

within  the  twenty-one  days  aforesaid,  then  forthwith  after  the  time 

fwproaecotmg  such  appeal  shall  have  expired,  (if  the  same  be  not 

^7  prosecuted) ;  or  in  case  the  same  shall  be  duly  prosecuted, 

thn  forthwith  after  the  final  determination  of  the  same,  if  this  order 

*Iudl  thereupon  be  confirmed,  you  the  said  churchwardens  and  over- 

*M*of  the  poor  of  the  said  parish  of  Chipping  Sodbury,  or  some  or 

«»  of  you,  or  some  proper  person  or  persons  to  be  employed  by 

7%  do  remove  and  convey  the  said  Francis  Smart,  Emma  Smart 

hii  wife,  and  their  said  two  children,  from  and  out  of  your  said 

pttiih  of  Chipping  Sodbury,  to  the  said  parish  of  Alderley,  and  them 

^^int,  togeUier  with  this  our  order,  or  a  duplicate  or  true  copy 

thereof  unto  the  overseers  of  the  poor  there,  or  one  of  them,  who 

*>^  hereby  required  to  receive  and  provide  for  them  according  to 

law. 

"Given  under  our  hands  and  seals,  at  Old  Sodbury,  in  the  said 
^^'^ty  of  Gloucester,  the  4th  day  of  July,  in  the  year  of  our  Lord 
1M5. 

"  G.  W.  Blathwatt  (l.  s.) 

*'  Hemet  Bush  (l.  s.)" 

Symans  shewed  cause. — The  Court  is  not  bound 
^  gnmt  a  writ  of  certiorari  ex  debito  justitiae,  but  will 
^^^tcifle  a  discretionary  power  under  the  circumstances 
^  each  case :  Bex  v.  Bass  (a),  Regina  t.  The  Manr 
^^^*9kr  and  Leeds  Bailway  Company  (b).  And,  in  an 
^^*^>in/nums  Case  (c),  it  is  said  to  be  unusual  to  send  a 
^^^niri  without  a  special  cause.  Now  there  is  no 
9^cial  reason  shewn  here  why  this  Court  should  inter- 
^^  It  appears  by  the  affidavits  on  behalf  of  the  de- 
feodants,  that  two  previous  orders  have  been  obtained 
^^  the  removal  of  the  same  paupers  from  Chipping 
^^^^bury  to  Alderley,  both  of  which  were  quashed  on 

(•)  5  T.  R.  251.        (6)  8  A.  &  £.  413.        (c)  7  Mod.  118. 


j(43  NEW  SESSIONS  CA8BS, 

1846.        technical  grounds.     The  time  for  appeiding  has  beei 

"    J  allowed  to  pass  by,  and  the  order  has  been  acted  on 

^'  although  no  actual  removal  has  taken  place,  becaos 

Blatbwatt.    ,      -  .  ,  .        ,  .  ,    , 

both  parishes  are  m  the  same  union,  and  the  pauper 

are  in  the  wojrkhousc.     The  appellants,  therefore,  d 

not  shew  themselves  entitled  to  the  indulgence  of  th 

Court     The  proper  course  was  to  have  appealed  to  th 

quarter  sessions ;  and,  under  the  5  Greo.  2,  c  19,  the  juE 

tices  have  power  to  amend  any  defects  of  form  that  ma; 

exist  in  the  order.    There  is  no  direct  authority  for  thi 

application  except  in  Regina  v.  WoUatts  (a),  where  tb 

objection  does  not  appear  to  have  been  taken.     In  E, 

parte  The  Overseers  of  ToUerton  (ft),  the  Court  refuse 

to  grant  a  certiorari  to  bring  up  the  examinations  oi 

which  an  order  of  removal  was  made,  the  sessions  hav 

ing  refused  to  grant  a  case.  In  Rex  v.  Uttoxeter  (c)  an^ 

Rexy,  The  Justices  of  Somerset  {d),  the  Court  refused 

ceFiiorari  to  bring  up  a  poor-rate,  on  the  groimd  thattfa 

sessions  was    the  proper    tribunal  for    settling  sue 

matters. 

Greaves,  contrS. — It  is  not  pretended  that  this  orde 
can  be  supported ;  it  is  defective  in  matter  of  substanc 
aswellasform.  Itdoesnot  shew  that  the  justices  who  mad 
the  order  were  justices  of  the  county  of  Gloucester,  nc 
that  they  were  acting  within  their  jurisdiction.  It  is  con 
petent  for  the  appellants  to  apply  for  a  certiorari  withou 
having  first  appealed  to  the  sessions.  In  Salkeld,  147,  th 
rule  is,  that  orders  of  justices  cannot  be  removed  befbi 
the  time  for  appealing  has  expired,  because  it  hinders  th 
privilege  of  appealing ;  but,  in  Regina  v.  WoUatts  (a),  th 
Court  granted  a  certiorari  before  the  time  for  appealin 


(a)  Antd,  p.  5.  (c)  2  Stra.  932. 

(J)  3  Q.  B.  R.  792.  {d)  1  D.  k  R.  443. 
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3  expired,  and  held  that  the  role  in  Salkeld  only  re^  i846. 
S3  to  cases  where  the  party  in  whose  favour  the  order  ^  q^ibn 
Kiade  seeks  to  brinir  it  up.  Therefore,  a  fortiori,  the  _  *• 
Lirfc  will  grant  a  certiorari  where  the  time  for  appeal- 
laas  expired,  and  the  appellants  have  not  availed 
oaselves  of  the  right.  The  right  to  remove  orders  is 
L  ciown  in  1  Nolan,  581,  601,  and  Sexy.  TheJuttices 
9M£Mse»  (a).  Proceedings  by  certiorari  are  analogous 
n-ooeedings  by  writ  of  error ;  and  it  is  by  no  means  a 
^^tiG3r  of  option  with  the  Court  to  grant  a  certiorari 
sx^e  palpable  defects  are  pointed  out  In  Bex  y. 
^^  (£),  the  Court  refused  the  application  because  they 
^^Kd  not  see  the  sessions  had  drawn  an  improper  con- 
uon  from  the  evidence ;  and  in  Begina  v.  The  Man-- 
^9^^9r  and  Leede  BaUway  Company  {c\  because  the 
'^ote  complained  of  were  not  sufficiently  brought 
lex-  the  notice  of  the  Court  Here  substantial  de- 
te  -to  this  order  are  brought  mider  the  attention  of 
'  Oourt  The  respondents  cannot  be  prejudiced  by 
'  S^'^Euiting  of  this  certiorari,  because,  if  the  order  is 
^9  they  cannot  be  damnified,  the  appellants  in  su<^ 
'^  l>eii^  liable  for  the  costs  of  the  application ;  but  if 
^  ^rder  is  bad,  the  appellants  may  be  damnified  here- 
^■^^  by  such  an  order  remaining  on  the  files  of  the  court 
H^iarter  sessions. 

Cur.  adv.  vult 

Williams,  J.,  now  delivered  judgment. — This  was 
^  application  for  a  certiorari  to  bring  up  an  order 
^f  removal  for  defects  on  the  face  of  it  It  was  con- 
tended against  the  writ  going,  that  it  was  discretion- 
ary with  the  Court  to  grant  it,  and  that,  on  the  pre- 
Bent  occasion,  the  party  had  his  remedy  by  appealing 

(a)  1  M.  &  S.  631.  {b)  6  T.  R.  251.         (c)  8  A.  &  £.  413. 
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1846.        to  the  sessions  against  the  order,  and  as  he  had  not  soughi 

The  QuiBN    ^^  remedy  there,  he  had  no  right  to  come  here  for  a  ce^ 

„      ^'  tiorari  to  brins:  up  the  order.     However,  on  oon8ide^ 

Blathwatt.        . 

ation,  I  cannot  perceive  any  ground  for  the  objection.  Il 
is  probably  to  the  advantage  of  both  the  parties,  and 
particularly  of  the  removing  parish,  that  the  wiitahonU 
issue ;  for,  supposing  notice  of  appeal  had  been  given  in 
this  case,  and  the  parties  had  gone  to  the  sessions  witl 
witnesses  to  support  their  order,  and  the  order  had  been 
confirmed  there,  it  is  past  all  doubt  that  a  certiorari 
might  have  gone  to  bring  up  and  quash  the  order  foi 
any  defect  on  the  face  of  it ;  why,  then,  may  it  not  gc 
before  any  proceedings  have  been  taken  at  the  seadons, 
and  expense  incurred  there,  when  the  very  same  groundc 
of  objection  to  the  order  are  taken  now  as  would  then 
be  open  to  the  appellants  ?  There  being,  therefore,  nc 
authority  to  the  contrary  produced  to  me,  and  aa  in 
reason  it  seems  to  me  better  for  the  removing  parisfa 
that  this  course  should  be  taken, — when  the  preliminary 
steps  at  the  sessions  would  be  attended  with  imnecessary 
expense  to  the  parish,  who  would  probably  ultimately 
be  turned  round  on  these  very  objections, — ^I  think  the 
writ  ought  to  go. 

Kule  absolute. 
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The  Queen  v.  The  Justices  of  Surrey. 
JINE,  Westminster  v.  St.  Mary,  Bermondsey.) 

JLE  nisi  had  been  obtained  by  PasKley  calling  At  the  sessioni, 
le  defendants  to  shew  cause  why  a  writ  of  man-  againsfan"''*' 
should  not  issue  directed  to  them,  conmianding  order  of  re- 

°  moval  being  re- 

\  enter  continuances  and  hear  an  appeal  agfdnst  an  ^red  to  prove 
yt  the  removal  of  Rebecca,  the  wife  of  Thomas  appeal,  proved 
» and  her  two  children,  from  the  parish  of  St  Mary  onelnTlw  fol. 

len,  Bermondsey,  in  the  county  of  Surrey,  to  the  }<*!!?^K  fo">?  s— 

^   r,       A  %^r  .  .        ,  ^  "Take notice 

of  St.  Anne,   Westmmster,  m  the  county  of  that  we,  being  a 

majority  o£^ 
'^^  and  acting  for 

)peared,  by  affidavit,  that  a  copy  of  the  order,  exa-  ^^^""cha^. 
)ns,  and  notice  of  chargeability,  was  sent  by  post,  warden*  and 
reived  by  the  parish  officers  of  the  appellant  parish  Anne,  do  in- 
I  16th  of  April,  1845 ;  that,  at  the  Surrey  quar-  ^^^^'^^ '  "^^ 
tsions,  held  at  Guilford  on  the  5th  of  July  fol-  grounds  of  our 

•^    ^        appeal  are, 

,  the  appeal  was  called  on,  and  the  appellants,  being  &c.''    This 
id  to  prove  their  notice  of  appeal,  called  the  clerk  one  of  the  two 
guardians  of  the  union  in  which  their  parish  is  ^S'^^^JJ^^' 
,  who  proved  the  due  service  of  the  followinff  no-  ^{^^^  overseers 

.  ,     ,  1       /.  1  of  the  applicant 

ith  the  grounds  of  appeal: —  parish. 

m     .  1  o  The  sessions 

To  the  overseers,  &c,  dismissed  the 

ke  notice  that  we,  being  a  majority  of^  and  acting  !J^^'  Suit^ 

I  on  behalf  of  the  churchwardens  and  overseers  of  >»otice  was  in- 
.  ,       /,  r»       A  t-rr  .  .        ,  «  Sufficient,  as 

ish  of  bt  Anne,  Westnunster,  m  the  county  of  purporting  to 
isex,  do  intend,  at  the  next  general  quarter  ses-  ^^  majori^  of 
f  the  peace  to  be  holden  in  and  for  the  county  ^^  P*"?  °?- 

^  ^  J    cers,  and  not  of 

rey,  to  prosecute  an  appeal  agwnst  a  certain  the  whole  body. 

Heldf  that 
&C.  the  notice  was 

id  that  the  grounds  of  our  appeal  are,  &c  M^Tdwiriin 

on  this  point 
^ed)       J.  Fielder,  Churchtoarden  of  the  said  parish  of  was  not  a  A«ar. 

St.  Anne,  Westminster.  ^^  ^  C®"* 

'  granted  aman- 

J.  Penhall,  W.  Addis,  J.  Aldous,  J.  Busain,  the  damns  to  the 

Overseers  of  the  poor  of  the  said  parish  of  J^®^^**' 

St.  Anne,  Westminster,'* 
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1846.  There  are  two  churchwardens  and  four  OT^rseenc 

TlbeQuBur  *^®  P^^^  "^  *^®  appellant  parish,  and  no  more. 

J^^  It  was  objected,  by  the  respondents,  that  the  notiieift  i 


SuBEST.       appeal  was  insufficient  and  bad  on  the  face  of  it» 

much  as  it  appeared  that  the  parties  giving  8uoh  noftaoe  ^ 
were  onlj  a  majority  acting  for  and  on  behalf  of  the 
churchwardens  and  overseers  of  the  appellant  parish,  ia- 
stead  of  the  whole  body ;  and,  having  heard  counsel  oo 
both  sides,  the  sessions  held  the  objection  to  be  valid, 
and  dismissed  the  appeal. 

Baldwin  shewed  cause  (a). — A  mandamus  ought  not 
to  go  in  this  case.    The  justices  at  sessions  entered  upon 
and  decided  a  point  within  their  jurisdiction^  andnooaae 
was  asked  for :  Regina  v.  The  Justicet  of  Ketteven  (b), 
Regina  v.  The  Justicea  of  the  West  Riding  (c).     Then 
is  no  difference  in  principle  between  a  case  ^i«mia^  for    ^ 
want  of  particularity  in  examinations,  and  for  iTnmffl#Amt  ^ 
notice  of  appeal.  An  application  should  have  been  nmdesc 
to  the  sessions  to  hear  the  appeal  on  the  meritei^  so^l 
grant  a  case  upon  the  law.   [WUUamSy  J. — The  quettioim 
always  is,  whether  there  has  been  any  hearing  or  not 
if  not,  the  old  rule,  which  was  acted  upon  in  those  ( 
prevails.] 

The  objection  to  the  notice  of  appeal  in  this  case  y 
that  it  does  not  appear  to  be  the  act  of  the  whole  bodb^ 
of  parish  officers,  but  only  of  a  part     It  is  not  disputed 
that  the  majority  may  direct  an  appeal  to  be  brought 
but  they  have  no  right  to  call  it  their  appeal,  as  they  ^ 
here.      Regina  v.  The  Justices  of  the   West  Riding  {'^ 
does  not  touch  this  case.  It  only  decided  that  tbewoi^ 
"  on  behalf  of  the  whole  body  "  need  not  be  inserted  in 


(a)  Jan.  24, 1846,  before  Wil-       (c)  Id.  247. 

Uams,  J.  (d)  Antd,  p.  1 ;  14  L.  J.,  N.S, 

(b)  Antd,  Vol.  1,  p.  151.  M.  C,  119. 


> 
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ziotioe  of  appeal     An  act  done  bj  a  corporation        i846. 
arl;  appear  to  be  by  the  whole  body,  not  a  part;  and    i^  quiin 
iisJkk  officens  though   not  technically  a  corporation,  ...*'.     ^ 
^'^k  in  pari  ratione :  Bex  y.  Beetion  (a).     In  Ex  parte      Surebt. 
r     ^herseerM  ofHamUy  (i),  where  the  sessions  had  held 
>'fcice  of  appeal  insufficient,  because  a  guardian  had 
^Bgned  in  that  character,  this  Court  refused  an  ap- 
sk'fcion  for  a  mandamus. 


Mejf  and  Comer y  contriL — The  distinction  is,  that, 
e:K>e  the  question  has  been  argued  at  sessions,  whether 
t^lic  examinations  all  the  elements  of  a  settlement  ap- 
^1%  it  is  aa  much  a  hearing  as  if,  after  witnesses  had 
3X&  called  to  the  fiu^ts  of  the  case,  that  point  had  been 
upwards  argued  and  determined.  If  parties  fail  for  a 
f^ot  in  the  examination,  it  is  the  same  as  for  a  defect 
^^videnoe.  Ex  parte  The  Overseers  of  Ackworth  (c), 
!^3&9£i  y.  St.  Martfy  Lambeth  (d).  But  there  is  no  hear- 
r  '^hen  the  question  is  as  to  the  sufficiency  of  the  no- 
^  of  appeal,  for  without  that  the  appellants  haye  no 
^^^9  standi  at  sessions.  In  Begina  y.  The  Justices  of 
^^est  Biding  {e)  it  was  not  attempted  to  shew  a  hear- 
se iDut  that  the  notice  of  appeal  was  bad. 
^I^ere  is  no  question,  in  fact,  as  to  this  being  the  no- 
^^  of  the  whole  body  of  parish  officers,  and  it  clearly 
''^^^ports  to  be  sa 

^ViLLiAMS,  J. — I  think  that  is  so.  The  notice 
^tes  that  it  is  giyen  for  and  on  behalf  of  the  parish 
^4ker8  of  St.  Anne.  Then  follows  the  signature 
of  a  person  describing  himself  as  churchwarden,  and 
those  of  four  other  persons  describing  themselyes  as 

(a)  3T.  R.692.  {d)   AnU,  p.  36;  14  L.  J., 

(h)  1  D.  &  L.  673;  13  L.  J.,  N.  S.,  M.  C,  126. 

N.  S.,  M.  C,  39.  {e)  Antd,  p.l ;  U  L.  J.,  N.  S., 

(c)  3  Q.  B.  R.  397,  n.  *M.  C,  119. 
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1846.       the  overseers  of  the  poor  of  that  parish*     The  notice 
The  QuBBK    ™^^  ^  ^^^^  altogether^  and,  taking  the  b^inning  and 
The  JuidcM  f  ^^^  ^^^**  ^  think  it  appears  clearly  to  have  been  pven 
SuESBT.      by  and  on  behalf  of  the  whole  body.     As  to  the  ques- 
tion whether  this  was  a  hearing  or  not,  I  will  look  intc 
the  cases. 

Cur.  adv.  vult 

WiLUAMS,  J.,  now  delivered  judgment. — This  wac 
an  application  for  a  mandamus  to  justices  at  quarter  ses- 
sions to  enter  continuances  and  hear  an  appeal,  on  the 
ground  that  they  had  prevented  the  appellants  from  en- 
tering upon  their  case  in  consequence'  of  the  insuffidencj 
of  their  notice  of  appeal.  I  thought,  upon  the  d]scu» 
sion  of  the  rule,  that  the  notice  was  sufficient,  and  thai 
on  that  ground  the  mandamus  ought  to  go;  but  I  heo- 
tated  a  little  in  consequence  of  the  reference  to  sonu 
late  decisions,  where  this  Court  came  to  the  concluuon 
that,  when  the  sessions  have  once  taken  a  case  in  hand 
a  mandamus  ought  not  to  issue.  But  on  further  consi- 
deration I  am  quite  clear  that  this  cannot  be  considerec 
a  hearing.  The  constant  practice  has  been  to  grant  i 
mandamus  when  the  appellants  have  been  improperij 
turned  round  on  an  objection  to  this  notice  of  appeal 
Rex  V.  The  Justices  of  Gloucestershire  (a)  is  a  strong 
case  on  this  point.  There,  on  an  appeal  by  one  of  twc 
overseers  against  the  accounts  of  his  colleague,  after  om 
witness  had  been  examined  on  the  part  of  the  respondent 
an  objection  was  taken  that  an  appeal  did  not  lie,  anc 
the  sessions  accordingly  dismissed  the  appeal.  After 
wards,  when  a  mandamus  was  moved  for,  it  was  objected 
that,  the  appeal  having  been  disposed  of  by  the  sessions 
the  writ  ought  not  to  go.  The  Court,  however,  ex- 
pressly decided,  that,  the  objiection  being  in  its  nature  f 

(a)  1  B.  &  Ad.  1. 
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xMrnwinBTy  one,  which  went  to  prevent  the   sessions  ig^g^ 

ncm  exercising  any  jurisdiction,  there  had  not  been  a  ^"^ — ' 

fcarrSng,  and  granted  the  mandamus.  So,  in  a  later  case,  v. 

^rs£wia  V.  The  Justices  ofKent{a)y  where  there  was  an  sormt^  ° 


i  against  an  order  adjudicating  as  to  the  settlement 
;X^uper  lunatic,  and  the  case  had  been  dismissed  by 
^»«S8ions  on  the  ground  that  the  notice  of  appeal  had 
^^>  given  to  the  clerk  of  the  peace  instead  of  the  jus- 
who  made  the  order  appealed  against,  this  Court, 
:  of  opinion  that  the  notice  of  appeal  was  properly 
^^sa^,  directed  the  sessions  to  go  on  and  hear  the  appeal. 
t:li.«8e  cases  stood  in  need  of  any  confirmation,  the  sta- 
^^  9  Gea  1,  c  7,  s.  8,  giving  the  notice  of  appeal,  is 
cx>]:^ly  in  favour  of  this  view,  for  by  that  statute  it  is 
^oessary  that  notice  of  appeal  should  be  given  in  order 
'  ea^title  the  party  to  a  hearing.  In  that  statute,  there- 
»re»  the  hearing  and  determining  of  the  case  seem  to 
^  "to  be  put  in  opposition  to  the  consideration  of  the 
^^^xliiess  or  badness  of  the  notice  of  appeal  The  man- 
^<>mi£,  therefore,  must  go  in  this  case. 

Kule  absolute. 
(a)  2Q.  B.  R.686. 
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OTourt  of  iSxcf^tq^vitt. 


HILAKY  TERM,  1846. 


In  the  Matter  of  Boothroyd. 

The  17  Oeo.  3,  X  HIS  was  an  application  for  a  habeas  oorpua  U 
citing  that  ma-  keeper  of  the  house  of  correction  at  Wakefield,  to  1 
^^^Jj^Xn,"*     "P  ^^  ^^7  ^^  ^^®  J^^  Boothroyd.    It  appeazei 

&c.  manofac- 
tare  are  fre- 
qaentlj  found 

concealed  in  the  possession  of  persons  who  have  received  the  same,  knowing  them  tob 
loined  or  embezzled,  and  that  the  discovery  of  sach  purloiners,  &c.  is  loll  of  diff 
empowers  any  two  josticesi  upon  complaint  that  any  such  purloined  &c.  materia 
concealed  in  any  dwelling-house,  &c.,  by  their  warrant  to  cause  such  dwelling-houff 
to  be  searched  in  the  daytime,  and  if  any  such  materials  shall  be  found  there 
cause  the  same,  and  the  person  in  whose  house,  &c.  the  same  shall  be  found, 
brought  before  any  two  justices ;  and  if  the  said  person  shall  not  give  a  satisfectory  ai 
how  he  came  by  the  same,  such  person  shall  be  deemed  guilty  of  a  misdemeanoa 
punished  as  the  act  directs. 

Sect.  12  provides,  that  the  justices  may,  at  the  request  of  persons  brought  before 
put  off  the  hearing  of  the  case,  in  order  to  give  the  party  charged  a  reasonable  ti 
produce  the  persons  entitled  to  dispose  of  the  materials. 

Sect.  14  enacts,  that  every  person  so  convicted  shall  forfeit  ;^0,  of  which  one  i 
shall  be  paid  to  the  informer,  and  the  other  to  the  poor  of  the  parish,  town,  or  place 
such  conviction  shall  be,  or  to  such  public  charity  as  the  justices  committing  shall  ap 

Sect.  18  enacts,  that  any  inhabitant  of  the  parish,  township,  or  place  in  which  any  < 
shall  be  committed  contrary  to  this  act,  shall  be  deemed  a  competent  witness. 

Sect.  20  gives  an  appeal  to  the  quarter  sessions. 

Sect.  22  takes  away  the  right  of  removing  by  certiorari  any  conviction  under  the  a 

The  58  Geo.  3,  c.  51,  sect.  1,  recites  (inter  alia),  **  An  Act  patted  in  the  I3tk  y 
Oeo^  3,  '*  intituled  '  An  Acty  ^e."  (setting  out  the  exact  words  of  the  title  of  tb 
Oeo.  3,  c.  56),  and  enacts,  (s.  3),  that  the  penalties  under  any  of  the  said  acts  sh 
applied,  one  moiety  to  the  informer,  and  the  other  to  the  churchwardens  and  ore 
of  the  poor  of  the  parish  within  which  the  offence  is  committed,  for  the  use  of  th< 
of  that  parish :  and,  by  s.  4,  if  the  informer  shall  be  called  to  give  evidence,  the  w! 
the  penalty  shall  go  to  the  poor. 

A  conviction  under  the  17  Geo.  3,  c.  56,  s.  10,  and  58  Geo.  3,  c.  51,  for  hav 
poiicnion  in  a  iownthip  articles  suspected  to  be  purloined  or  embezzled,  was  not 
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tl^^    a^ffidavitfl,  that  he  had  been  summarily  convicted  iin-         i846. 
d^i-     ^e  17  Geo.  3,  c  56,  for  having  in  his  posisession         j^^  " 

c^x-^cun  materials  suspected  to  be  purloined  or  embezzled.  flooramoYD. 

T*b^  affidavits  set  out  the  conviction  as  follows : — 

^•'^esst  Riding  of  York-  \      Be  it  remembered,  that,  on  the  17th 
Mre,  to  wit,  J  day  of  September,  in  the  year  of  our  Lofd 

^^^S,  at  Uolmfirth,  hi  the  township  of  Wooldale,  in  the  parish  of 
^**"^ljurton,  in  the  West  Riding  of  the  county  of  York,  (the  said 
'0'^'n3]jip  of  Wooldale,  then,  and  thence  hitherto,  and  still  being  a 
*^^''*'»*«hip  having  separate  overseers  of  the  poor  of  the  said  township, 
^^^  tie  inhabitants  of  the  said  township  then,  and  thence  hitherto,  and 
*ti11  maintaining  the  poor  of  the  said  township  separately  and  apart 
"^"^m  the  said  parish  at  large),  John  Boothroyd,  of  Honley,  in  the 
•**^  aiding,  clothier,  was  convicted  before  us,  John  Harpin,  Esq.,  and 
^^^••ph  Charlesworth,  Esq.,  two  of  her  Majesty's  justices  of  the  peace 
**•  And  for  the  said  riding,  upon  the  information,  upon  oath,  of  John 
""^"^■Tishaw,  of  Newtown,  in  the  township  of  Upperthong,  in  the  said 
**^i«ig,  inspector,  a  credible  person,  the  informer  in  this  behalf, 
^^"^Hich  said  information  was  so  made  by  the  said  John  Elamshaw  as 
^^*^*"«e8aid,  heretofore,  to  wit,  on  the  15th  day  of  September,  in  the 
^^^■ir  of  oar  Lord  1845,  and  in  the  riding  aforesaid,  to  the  said  John 

j?^*«^  given  by  the  former  statute,  and  purported  to  be  made  on  the  information  of  the 

^^*Cfc^Tner.  and  the  evidence  of  himself  and  certain  other  witnesses  whose  names  were  set 

^^^  »   and  oondoded  by  awarding  the  penalty  to  be  paid  as  the  law  directs. 

^^H^<W,  I.  That  the  offence  created  by  the  17  Geo.  3,  c.  56,  s.  10,  consists  in  the 

^[r*^^aed  party  not  giving,  when  brought  before  the  justices,  a  satisfactory  explanation  of 

^^^^    he  came  by  the  goods  suspected  to  be  purloined  or  embeszled. 

^^  ^  ^.  That  the  17  Geo.  3,  c.  56,  is  repealed  by  the  58  Geo.  3,  c.  51,  so  far  as  relates 

^?  ^^le  distribution  of  penalties ;  that  the  adjudication  of  this  penalty  was  sufficient ;  and  that 

^^^^  word  "parish"  in  this  statute  includes  **  township." 

«  «   ^-^  ^I.  That  it  was  no  objection  to  the  conviction  that  it  purported  to  be  founded  on  the 

^^formation  "  of  A.B.,  although  the  1 7  Geo.  3,  c.  56,  s.  10,  uses  the  word  **  oompkdnt." 
.^.^^LT.  That  it  was  immaterial  to  the  validity  of  the  conviction  whether  the  information  on 

^  l.ch  the  search-warrant  was  granted  was  defective,  or  not. 
^.  That  it  was  not  necessary  that  the  conviction  should  state, 

1.  The  value  of  the  materials. 

2.  To  whom  they  belonged. 

3.  That  the  defendant  knew  them  to  be  purloined  or  embezzled. 

4.  That  the  informer  or  witnesses  were  sworn  in  the  presence  of  the  accused. 

^^       5.  That  the  accused,  when  before  the  magistrates,  bad  not  applied  for  time  to  produce 

*^  parties  from  whom  he  received  the  suspected  materials. 
^     In  summary  conrictions  by  justices  of  the  peace,  if  any  discretionary  power  is  reserved 
^^  the  jostioes  relative  to  the  application  of  the  penalty,  the  conviction  should  shew  in 
^bat  manner  they  have  exercised  it ;  but,  where  the  application  of  the  penalty  is  fixed 

by  law,  it  is  enough  to  say  they  award  the  penalty  to  be  applied  as  the  law  directs,  without 

Specifying  how  it  is  to  be  distributed. 

QiMPre,  whether,  when  the  right  to  remove  convictions  by  certiorari  is  taken  away  by 

Statute,  the  validity  of  a  conriction  may  be  questioned  on  motion  for  a  habeas  corpus, 

bounded  on  affidavits  which  only  state  the  conviction  without  the  commitment,  and  neither 

the  ocMnmitment  itself  nor  a  copy  of  it  is  produced. 
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1846.  Harpin  and  Joseph  Charlesworth,  then  and  itill  beiiig  two  of  1 

^     y     '       Majesty's  justices  of  the  peace  in  and  for  the  said  riding),  in^^ 

In  re  ^p^j^  evidence  upon  the  oaths  of  certain  persons,   of  whom  th^^ 

BOOTHKOTD.  .,    .    -  .  .  -    ,  .,    ,   ,        V^  ,  • 

said  informer  was  one,  to  wit,  of  the  said  John  Eamshaw,  oe^^^ 
[setting  out  the  names  and  descriptions  of  the  other  witoesMs]^^ 
credible  witnesses,  (which  said  evidence  was  so  given  as  aforesaid,  on  ^ 
the  day  and  year  first  above  mentioned,  at  Holmfirth  aforesaid,  be-    ^ 
fore  us  the  said  John  Harpin  and  Joseph  Charlesworth,  so  being  ndi 
justices  as  aforesaid,  in  the  presence  and  hearing  of  the  said  John 
Boothroyd),  of  a  misdemeanour,  for  that  he  the  said  John  Boothioyd 
had,  on  the  15th  day  of  September,  in  the  year  of  our  Lord  1845,  in 
his  possession,  in  his  dwelling-house,  situate  in  the  township  of  Hon- 
ley,  in  the  parish  of  Almondbury,  in  the  said  riding,  (the  said  town- 
ship of  Honley  then,  and  thence  hitherto,  and  still  being  a  township 
having  separate  overseers  of  the  poor  of  the  said  township  of  HuD- 
ley,  and  the  inhabitants  of  the  said  township  of  Honley  then,  and 
thence  hitherto,  and  still  maintaining  the  poor  of  the  said  township  of 
Honley  separately  and  apart  from  the  said  parish  of  Almondbuiy  at 
large),  certain  materials  used  in  the  woollen  and  worsted  "mnwfap- 
ture,  to  wit,  1 30  lbs.  weight  of  woollen  cops  and  woollen  waste,  then 
and  there  suspected  to  be  purloined  or  embexzled,  and  then  and 
there  found  in  the  said  dwelling-house  of  the  said  J.  Boothroyd,  and 
in  the  possession  of  the  said  J.  Boothroyd.     And  the  said  «nfi^iV 
so  found  as  aforesaid,  and  the  said^ohn  Boothroyd,  having  been  duly 
brought  together  before  us  the  said  John  Harpin  and  Joseph  Charles- 
worth,  so  being  such  justices  as  aforesaid,  on  the  said  17th  day  of 
September,  in  the  year  of  our  Lord  1845,  at  the  said  township  of 
Wooldale,  in  the  parish  of  Kirkburton  aforesaid,  in  the  riding  afore- 
said, he  the  said  John  Boothroyd  did  not  then,  or  at  any  other  time 
give  an  account,  to  the  satisfaction  of  us  the  said  justices,  how  he 
came  by  the  said  materials,  nor  did  he  the  said  John  Boothroyd  then 
or  at  any  other  time  produce  before  us  the  said  justices  the  party  or 
parties,  or  any  person  or  persons  duly  entitled  to  dispose  of  the  same 
materials,  of  or  from  whom  he  bought  or  received  the  same;  bo^ 
though  then  and  there  required  by  us  the  said  justices,  then  and  then 
wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  whereby,  and  by  foree  of 
the  said  statute,  the  said  John  Boothroyd  is  to  be  deemed  and  ad- 
judged guilty  of  a  misdemeanour.    Whereufpon  we  the  said  justtoeib 
so  being  such  justices  as  aforesaid,  do  adjudge  the  said  John  Booth- 
royd to  be  guilty  of  the  said  misdemeanour,  and  that  he  hath  fotfidt 
ed  for  his  said  offence,  being  his  first  offence,  the  sum  of  £20  of  bi^ 
fill  money  of  Great  Britain,  to  be  paid,  applied,  and  distribated  a» 
the  law  directs,  according  to  the  form  and  directions  of  the  statute  in 
such  case  made  and  provided ;  and  if  the  same  be  not  paid,  and  if  on 
sufficient  distress  shall  be  found  whereon  to  levy  the  said  penalty  and 
forfeiture  of  £20,  then  we  the  said  justices  do  adjudge  that  the  laid 


^ 
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Jolm.  BooUiroyd  be  committed  to. the  houee  of  correction  at  Wake-  1846. 

fi*^^»  in  and  for  the  said  riding,  without  bail  or  mainprise,  for  the       ^      v      ^ 
of  one  monthy  according  to  the  form  of  the  statute  in  such  case     «^"  "om 
and  provided. 

**  OiTen  under  our  hands  and  seals,  the  day  and  year  first  above 
written. 

"  John  Harpin,  (l.  s.) 

**  Joseph  Charlesworth,  (l.  s.)" 

The  affidavit  then  alleged  that  the  information  on 
irliioh  the  conviction  was  made  was  as  follows : — 

*'  The  information  and  complaint  of  John  Eamshaw,  of  Newtown, 
™  tb«  township  of  Upperthong,  in  the  said  riding,  taken  upon  oath 
"^^^Ws  oi,  two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for 
^^  said  riding,  on  the  16th  day  of  September,  in  the  year  of  our  Lord 
^^^fiy  who  saith  that  he  hath  cause  to  suspect,  and  doth  suspect  and 
^^vily  believes,  that  a  quantity  of  purloined  and  embezzled  materials 
'^■•d  in  the  worsted,  woollen  cloth,  mohair,  or  silk  manufactures,  are 
^^^^■'cealed  in  the  dwelling-house,  outhouse,  yard,  garden,  or  other 
^'Ace  or  places  in  the  possession  or  occupation  of  John  Boothroydy  of 
"«Nil«y,  in  the  said  riding,  manufacturer.  He  therefore  prays  our 
t  to  search  the  said  premises  for  the  said  materials ;  and  if,  on 
learch,  the  same  shall  be  found,  that  they  may  be  disposed  of, 
^'^^  tihe  guilty  party  dealt  with  according  to  law. 

'^  John  Earnshaw. 
**  Sworn  before  us,  John  Harpin. 

"  Joseph  Charlesworth  "  (a). 

V  ^)  The  17  Geo.  3,  c.  56,  is  in-  mentioned,  are  found  or  known 

^^^  "An  Act  for  amending  and  to  be  concealed  in  the  possession 

^^mng  more  effectual  the  se-  of  persons  who  have  received  the 

^*'^^1.  lawB  now  in  being  for  the  same  knowing  them  to  be  pur- 

^^^^^•ffeetual  preventing  of  frauds  loined  or  embezzled,  or  of  per- 

j      ^  «biiaea  by  persons  employed  sons  known  not  to  be  entitled  to 

«^     '^^e  manufacture  of  hats,  and  dispose  of  the  same    and  where- 

^^  ^^^  woollen,  linen,  fustian,  cot-  as  the  discovery  and  conviction 

'^^  iron,  leather,  fur,  hemp,  flax,  of  the  purloiners  and  embezzlers, 

^^l^air,  and  silk  manufactures ;  buyers  and  receivers  of  such  ma- 

r^^    alio  for  making  provisions  terials,  is  full  of  difficulty,  from 

^      Y^Tevent  frauds  by  journeymen  the  close  and  clandestine  manner 

^^^i.**  in  which  the  offence  is  commit- 

^^^ect.  10,  recitbg,  **  that  it  fire-  ted,  and  there  is  still  greater  dif- 

^^^ntly  happens  that  materials  ficulty  in  proving  whose  property 

in  the  manufactures  before  such  materials  are,  and  it  would 
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1846. 
In  re 

BOOVBEOTD. 


From  this  conviction  John  Boothroyd  appealed  f 
the  quarter  sessions^  by  which  the  conviction  was  coc 


tend  to  the  discouragement  and 
auppression  of  such  offences  if  the 
discovery  and  conviction  of  such 
offenders  were  rendered  more 
easy;  and  reciting  that,  hy  an  act 
(22  Geo.  2,  c.  27),  justices  of  the 
peace,  after  conviction  of  any 
offender  for  puilo^iing  or  em- 
bezzling the  said  materials,  or 
for  buying  or  receiving  the  same, 
are  authorized  to  grant  warrants 
for  searching  the  houses  and 
other  places  of  the  persons  so 
convicted,  but  no  such  authority 
is  given  before  conviction,  nor  in 
any  other  house  or  place  except 
such  ai  belongs  to  a  person 
convicted ;  enacts,  *  that  it  shall 
and  may  be  lawful  for  any  two 
justices  of  the  peace  of  any  coun- 
ty, riding,  division,  city,  liberty, 
town,  or  place,  upon  complaint, 
made  to  them  upon  oath,  by  any 
one  credible  person,  or  (being 
of  the  people  called  Quakers) 
upon  solemn  affirmation  that 
there  is  cause  to  suspect  that 
any  such  purloined  or  embezzled 
materials,  whether  mixed  or  un- 
mixed, wrought  or  unwrought, 
are  concealed  in  any  dwelling- 
house,  out-house,  yard,  garden, 
or  other  place  or  places,  by  virtue 
of  a  warrant  under  their  hands 
and  seals,  to  cause  every  such 
dwelling-house,  outhouse,  yard, 
garden,  or  place,  to  be  searched 
in  the  daytime ;  and,  if  any  such 
materials  suspected  to  be  pur- 
loined or  embezzled,  shall  be 
found  therein,  to  cause  the  same, 
and  the  person  or  persons  in 
whose    house,    outhouse,   yard. 


garden,  or  other  place,  the  WD 
shall  be  found,  to  be  brought  bi 
fore  any  two  justices  of  the  pcH 
for  the  same  county,  &c  ;  and 
the  said  person  or  persona  dii 
not  give  an  account  to  the  nti 
fiction  of  fuch  justicei  howh 
she,  or  ihey  came  hy  the  warn 
then  the  said  person  or  penoi 
so  offending  shall  be  deemed  ■ 
adjudged  guilty  of  a 
nour,  and  shall  be 
manner  hereinafter 
although  no  proof  ahall  be  ||vi 
to  whom  such  materiala  Mong. 

Sect.12.  ''Providedidweji^tt 
in  other  of  the  two  caseelMtb 
fore  mentioned,  when  any  pcm 
or  persons,  who  shall  be  brai^ 
before  any  two  justicea  of  tl 
peace,  shall  request  of  luch  jo 
tices  to  appoint  a  reeeonable  tin 
to  produce  the  person  or  persoi 
duly  entitled  to  sell  or  dispose  i 
the  same,  of  or  ftom  whom  h 
she,  or  they  bought  or  receive 
the  same,  or  some  one  or  moi 
credible  witness  or  witnesses  i 
prove  the  sale  and  delivery  then 
of,  then  and  in  such  case  it  she 
and  may  be  lawful  for  the  sd 
justices,  and  they  are  hereby  m 
thorized  and  required  to  sppoir 
such  reasonable  time 
said,  and  to  issue  oat  a  i 
&c.,  requiring  him,  her,  or  dwi 
to  appear  before  two  or  more  Jol 
tices,  at  sudi  time  and  place  e 
shall  be  so  appointed  by  such  joi 
tices,  in  order  to  be  examined  aiB< 
give  evidence  on  oath,"  fte. 

Sect  14  enacts,  ^  that  ereij 
person   deemed    and   a^ud^ 
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fixnxed,  and  the  appellant  committed  to  the  house  of        1846. 
coxT^ection  at  Wakefield,  in  default  of  payment  of  the         i^^^ 

peXialty.  BOOTBKOTD. 


S^iiltj  of  a  misdemeanour  in  hav- 
ii>S  in  hie  or  her  possession  any 
n&aterials   suspected  to  be  pur- 
loined or  embezzled,  and  not  pro- 
doeiiig  tbe  party  or  parties  being 
duly  entitled  to  dispose  of  the 
"•Tnoy  of  whom  he  or  she  bought 
<XF  I'eceived  the  same,  nor  giving 
^     latisfiictory  account   how  he 
^^^   ihe  came  by  the  same,  &c., 
*^&allfor  everjr  such  misdemeanour 
^^''rteit,  for  the  first  ofience,  the 
■«>«a  of  20/.,  to  be  levied  by  dis- 
''''•i,  &C.,  of  which  forfeiture  one 
moiety  shall  be  paid  to  the  in- 
*5cik«aer    and    the    other    moiety 
^'^•'^of  to  and  amongst  the  poor 
^^    the  parish,  town,  or  place 
^^©'e  such  conviction  shall  be, 
^^  to  foch  public  charity  or  chari- 
^*  •»  the  justices  convicting  shall 
*l*Point,    .    .    •   .;    and,  if  no 
•**^oient  distress  shall  be  found 
^****«on  to  levy  the  said  respect- 
7*  Awfeitures,  then  the  said  jus- 
^^*  shall  and  may  commit  every 
^*^^    offender    so     respectively 


*Kied  and  adjudged  guilty  as 

'***^^aaid  to  the  common  gaol,  or 

^^T^^^  prison,  or  house  of  correc- 

.^****  within  his  or  their  jurisdic- 

-^**^»  without  bail  or  mainprize, 

,  ^^  ^e  space  of  one  month,  for 

^^   fest  offence,"  &c. 

^^cL  18.  Provided  always,  that 

^     inhabitant  of   any   parish, 

^^^^iship,  or  place  in  which  any 

^     ^^ce  shall  be  committed  con- 


3ia 


(inter  alia)  to  the  act  of  th  e 
^^year  of  George  II.,  or  con- 
^^  to  this  act,  shall  be  deemed 


a  competent  witness,  notwith* 
standing  his  or  her  being  an  in- 
habitant of  such  parish,  town- 
ship, or  place. 

Sect.  20  gives  the  parties  ag- 
grieved a  right  of  appeal  to  the 
quarter  sessions. 

Sect.  21  gives  a  form  of  con- 
viction. 

Sect.  22  provides,  that  the  pro* 
ceedings  shall  not  be  quashed  for 
want  of  form,  or  removed  by  cer- 
tiorari. 

The  58  Geo.  3,  c.  61,  s.  1,  re- 
cites, that  several  acts  have  been 
passed  relating  to  the  payment  of 
wages  of  workmen  in  certain 
trades,  and  (amongst  others)  an 
act  passed  in  the  13th  year  of  his 
present  Majesty,  intituled  "An 
Act  for  amending  and  rendering 
more  effectuaUhe  several  laws  now 
in  being  for  the  more  effectual  pre- 
venting of  frauds  and  abuses  by 
persons  employed  in  the  manu- 
facture of  hats  and  in  the  wool- 
len, linen,  fustian,  cotton,  iron, 
leather,  fur,  hemp,  flax,  mohair, 
and  silk  manufactures,  and  also 
for  making  provision  to  prevent 
frauds  by  journeymen  dyers,"  &c. 

Sect.  3  enacts,  "that  from  and 
after  the  passing  of  this  act,  if 
any  person  or  persons  shall  incur 
and  be  convicted  in  any  penalty 
or  penalties  under  any  of  the  said 
acts,  such  penalty  or  penalties  in 
which  any  such  person  or  persons 
shall  be  so  convicted,  instead  of 
being  applied  as  by  the  said  acts 
or  any  of  them  is  directed,  shall 
t2 
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1B46.  Poihkys  in  support  of  the  motion. — It  is  not  propoae 

l„  ^  "  to  raise  any  objections  to  the  commitment  in  this  cam 
BooTHROTo.  as  it  is  not  before  the  Com-t,  although,  if  produoed, : 
would  probably  appear  open  to  several  But  the  cot 
viction  on  which  that  conmutment  was  founded  is  m. 
out  in  the  affidavits,  and  is  bad  on  several  grounds.  1 
is  competent  to  shew  defects  in  a  conviction  on  motio 
for  a  habeas  corpus,  although  the  right  to  remove  the  ooc 
viction  by  certiorari  has  been  taken  away  by  statute 
Rezv.  Chaney  (a),  Begina  v. Martin(V)y In reBeynoUt  (c 
The  first  objection  to  this  conviction  is,  that,  instead  c 
directing  how  the  penalty  is  to  be  applied,  the  oonvii 
tion  merely  says  it  is  to  be  applied  ^^as  the  law  directs. 
This  turns  on  the  question,  whether  the  17  Greo.  3,  c.  56 
is,  so  far  as  it  relates  to  the  application  of  penalties,  le 
pealed  by  the  58  Geo.  3,  c  51,  or  not, — a  point  on  whic 
the  quarter  sessions  have,  on  different  occasions,  com 
to  opposite  conclusions.  It  is  submitted  that  it  is  nol 
The  58  Geo.  3  professes  to  repeal  or  qualify  the  1< 
Geo.  3,  which  relates  to  the  same  subject-matter,  bul 
in  describing  it,  sets  out  the  title  of  the  17  Gea  3 ;  an< 
the  Courts  have  always  considered  the  mere  title  of 
statute  as  immaterial :  Chance  v.  Adams  (d\  Bryant  y 
mthers  {e).  In  Davis  v.  Nest  (/),  before  Tindal,  C.  J. 
it  was  taken  for  granted,  that  a  conviction  under  the  1 

be  paid  and  applied,  one  moiety  trates  therein  mentioned  to  tettl 

thereof  to  the  informer,  and  the  and  regulate  the  wages  of  pemc 

other  moiety  to  the  churchward-  employed  in  the  silk  manufaetui 

ens  and  overseers  of  the  poor  of  within  their  respective  jurisdic 

the  parish  within  which  the  said  tions,"  the  power  of  nimmarfl 

offence  shall  have  been  commit-  convicting,  in    certain  cases  < 

ted,  for  the  Use  of  the  poor  of  the  offences    against  that   act,  wa 

said  parish."  given  to  two  justices  of  the  peaei 

Sect.  4  provides,  that,  if  the  in-  (a)  6  Dowl.  281. 

former  shall  be  called  to  give  evi-  (h)  2  Q.  B.  R.  1037,  d. 

dence,  the  whole  of  the  penalty  (c)  1  D.  &  L.  846. 

shall  in  that  case  go  to  the  poor  (d)  1  Ld.  Raym.  77. 

of  the  parish.  (e)  2  M.  &  S.  123. 

Bythe  13  Geo.3,  c.68,  intituled  (/)  6  C.  &  P.  167. 
''An  Act  to  empower  the  magis- 
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ieow  3^  which  gave  a  portion  of  the  penalty  to  charity,  i846. 
as  gpood.  The  statute  respecting  sheriff's  poundage  is  "  j^^"^  " 
ated  to  have  been  passed  in  the  twenty-ninth  year  of  Booth»otd. 
»  reign  of  Elizabeth,  and  although  the  session  of 
iriiament  commenced  in  the  twenty-eighth  year  of 
«  rei^  of  Elizabeth,  and,  by  the  old  doctrine,  every 
stute  had  relation  back  to  the  first  day  of  the  session, 
tat  misdescription  has  always  been  considered  as  of  no 
inaequence :  Savage  v.  Smith  (a),  Rumsey  v.  JhtfueB  (i). 
» i«  true,  that,  in  Rex  y.  Barret  (c),  a  conviction  under 
statute  against  deer  stealing,  which  adjudged  the  de- 
i>>dsut  to  pay  jE20,  according  to  the  form  of  the  statute, 
ithout  saying  one-half  to  the  poor  and  one-half  to  the 
"^y  grieved,  was  held  good :  but  that  case  was  before- 
"®  Oilbert  and  New  Poor  Law  Acts.  [AUersohy  B. — 
•*®  law  being  more  complicated  than  formerly,  can 
•*^^  no  ^fference  in  that  respect.] 

*-  The  conviction  leaves  it  uncertain  to  whom  the 
^^Ity  is  to  be  paid;  for  the  conviction  purports  to 
^^^  taken  place  in  a  township,  and  the  statute  says 
'^*^5ng  of  townships,  but  directs  the  penalty  to  go 
^  "tlrie  poor  of  the  parish :  and,  if  thb  township  were 
''^■'^-parochial,  the  informer  would  be  entitled  to  the 
*^^le:  Rex  v.  fFyait  (rf).  Rex  v.  Priest  {e).  [Alder- 
^  B.— The  18th  section  of  the  17  Gea  3,  c  56, 
^^^ts,   that  the  inhabitants  of  the  parish,  township, 

t^lace  where  the  offence  is  committed  may  be  com- 
''^^Ht  witnesses.  The  intention  of  this  obviously  was^ 
•^"t  the  being  entitled  to  the  penalty  should  not  dis- 
'^^lify,  and,  consequently,  that,  for  this  purpose,  parish 
^^  township  are  on  the  same  footing.] 

3.  As  the  conviction  is  not  drawn  up  in  the  form 
^^en  by  the  statute,  it  must  be  perfect  in  all  respects> 

(o)  2  W.  Bl.  1101.  (d)  2  Ld.  Raym.  1478. 

(6)  2  Bbg.  255.  (e)  6  T.  R.  538. 

(e)  1  Salk.383. 
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1846.  and  set  out,  with  the  same  certainly  aa  an  indictmei 
Iq  „  everything  necessary  to  the  completion  of  the  offisD 
BooTHRo YD.  being  charged.  Now,  it  neither  alleges  the  artidea  to 
of  any  value,  nor  whose  property  they  were,  or,  at  leai 
that  they  were  the  property  of  some  person  unknowi 
King  v.  The  Queen  (a).  Rex  v.  DeBerenger{b);  nortli 
the  defendant  had  them  in  his  possession  knowing  the 
to  have  been  purloined  or  embezzled.  {Parke,  B. — Tl 
necessity  for  stating  the  value  in  indictments  for  laioei 
may  have  arisen  from  the  distinction  which  existed 
the  conmion  law  between  grand  and  petty  larceny, 
that  it  became  necessary  to  shew  the  value  in  order 
determine  the  punishment]  But  it  has  been  hdd  n 
cessary  to  state  the  value  in  an  indictment  for  obtainii 
money  under  false  pretences ;  Rex  v.  Norton  (e),  Regina 
Martin  (d) ;  and  also  that  the  defendant  knew  of  tl 
falsehood :  Regina  v.  Henderson  (e). 

4.  The  conviction  is  also  bad  for  not  alleging  that  d 
witnesses  against  tiie  party  charged  were  sworn  in  h 
presence;  for  he  might  be  able  to  put  questions  on  tl 
voir  dire  which  would  shew  them  incompetent 

5.  The  conviction  also  says,  that  the  justices  pn 
ceeded  on  the  information  of  A.  B. ;  the  statute  on! 
authorises  them  to  proceed  on  a  complaint  The  san 
word  is  used  in  the  poor-law  acts ;  and  no  one  evi 
heard  of  an  order  of  removal  being  made  on  tl 
information  of  any  one.  [Parke,  B. — ^The  statute  d» 
not  require  them  to  state  the  complaint  at  all,  bi 
merely  that  the  defendant  was  convicted ;  and  the  onl 
object  in  inserting  it  was,  to  shew  that  the  informer  wi 
examined.] 

6.  The  conviction  does  not  negative  the  fact  thi 


(a)  9  Jur.  833;  14  L.  J.,  N.S.,        (c)  8  C.  &  P.  196. 
M.  C,  172.  (d)  8  A.  &  E.  481. 

(h)  3  M.  &  S.  67.  (0  2  Moo.  C.  C.  192. 
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»   defendant  may  have  applied  to  the  jnstioee,  under        1846. 
>    3.2th  section  of  the  17  Greo.  3,  for  time  to  produce         i^^^ 
^      parties  firom   whom   he   received   the   suspected    BoorwaorD. 
ioLes.     [Parke,  B. — No^  that  is  put  in  the  statute  by 
y  of  proviso.     PoUocky  C.  B. — ^That  must  come  by 
y  of  defence.] 

^«  There  is  also  an  objection  independent  of  the  form 
"^ilie  conviction.  The  information  exhibited  before  the 
"^t^dces  is  defective  because  it  does  not  shew  the  offence 
%iave  been  committed  within  their  jurisdiction,  inas- 
^<C3fa  as  it  does  not  allege  that  the  place  where  the  em- 
-%zled  materials  were  suspected  to  be  was  within  their 
*isdiction:  In  re  Clarke  (a). 

Pollock,  C.  B. — ^The  application  in  this  case  is  one 
^^ch  is,  so  far  as  my  experience  goes,  perfectiy  noveL 
t  am  not  aware  of  any  instance  where  a  conviction  of 
tlas  description  has  been  brought  up  without  the  com- 
butaient  on  which  the  party  has  been  sent  to  prison 
being  brought  before  the  Court,  and  where  the  jurisdic- 
tion and  conduct  of  the  committing  justices  has  been 
Kmght  to  be  impeached  merely  by  affidavit  on  behalf 
>f  the  party  complaining.  The  objections  which  have 
l>een  made  to  the  proceedings  in  this  case,  and  on  which 
it  is  contended  that  this  man  is  entitied  to  a  habeas 
xyrpus,  are  founded  entirely  on  a  conviction,  the  com- 
mittal under  which  is  not  before  us.  It  is  said,  that,  if 
the  commitment  were  before  us,  it  might  contain  other 
objections  than  those  which  have  been  urged  to-day,  but 
that,  assuming  it  to  be  founded  on  the  conviction,  and 
good  in  itself,  the  party  is  entitled  to  be  discharged  on 
the  ground  that  the  conviction  is  bad.  Now,  the  effect 
of  granting  a  habeas  corpus  in  this  case  would  un- 
doubtedly be,  to  make  this  Courts  and  eveiy  Court,  and 

(a)  2(^B.R.619. 
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1846.        eveiy  judge  who  has  power  to  iasue  a  writ  of  ! 

l^^  "      oorpuBy  a  court  of  appeal  from  every  convktioii  by  jv 
BooTBBOTD.    fj^^  ^  ^Q  p^g^  ^  oyer  the  ku^om.     I  therefims 
entertain  some  doubt  whether  we  ought  to  have 
this  argument  to  the  extent  we  have  done;  for  I  see  : 
escaping  from  this  consequence  of  doing  so, — that,  if  s 
of  these  objections  had  proved  well  founded,  this  Con 
could  not  prevent  any  conviction  being  brought  up  1 
by  habeas  corpus,  although  the  right  to  remove  it  bj 
certiorari  may  have  been  expressly  taken  away  by  i 
tute.     As,  however,  this  application  has  been  made^ 
purpose  to  state  shortly  my  reasons  for  holding  this  i 
viction  to  be  perfectly  good. 

The  first  objection  which  has  been  made  relates  to  th^v 
application  of  the  penalty.     It  is  said  that  it  is  not  ne— — 
cessarily  to  go  to  the  poor  of  the  parish,  because  the  1?^ 
Geo.  3,  c  56,  has  not  been  altered  in  this  reepect  by  the^ 
58  Geo.  3,  c  51 ;  and  that,  as  the  latter  statute  contain^^ 
no  clause  of  repeal  at  all,  the  former  cannot  be  repealed^ 
as  to  any  part  of  it,  except  by  implication.     The  58   ^ 
Gea  3,  c  51,  merely  recites  the  other  statutes  on  the    - 
subject,  in  order  to  shew  to  what  part  of  the  law  its  pro-    - 
visions  were  mtended  to  be  applied,  and  then,  without 
defining  those  statutes  at  all,  introduces  certain  new  pro- 
visions ;  and  all  the  others  are  repealed  so  far  as  they 
are  inconsistent  with  those  new  ones.     It  is  said,  that, 
because  among  the  acts  recited  in  the  58  Geo.  3,  c.  51, 
an  act  is  mentioned  as  having  been  passed  in  the  13th 
year  of  the  reign  of  King  George  III,  the  title  of  which 
is,  however,  clearly  set  out,  we  cannot  consider  this  new 
pro\d8ion  as  operating  on  the  17  Geo.  3,  c.  56.  But  the 
title  of  the  statute  which  it  was  intended  to  afiect  is  dis- 
tinctly stated ;  and  I  think  we  may  read  it  as  clearly 
referring  to  the  17  Geo.  3,  c.  56,  and  that  the  time  when 
it  was  alleged  to  have  been  passed  may  be  treated  as  a 
mistake  and  surplusage ;  and  that  the  statute,  giving  a 
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y^'^wrj^  long  title,  with  a  recital  which  corresponds  with         ia46. 
titk.^    17  Greo.  3,  c.  56,  must  be  taken  as  referring  to  that      ^"i^J!^ 
sts^^nte — ^there  being  no  other  with  that  title  in  any    BoomaoYo. 
>^ei^n  to  satisfy  the  words  of  the  58  Geo.  3,  c  51.     I 
't^ix^  therefore,  that  we  are  bound  to  hold  that  the  le- 
^ifilature'  meant  the  58  Geo.  3,  c.  51,  to  operate  on  the 
^  7    Creo.  3,  c.  56 ;  and,  if  so,  then  it  was  in  order  to  pre- 
'voTEt  the  difficulties  that  have  arisen  with  reference  to 
"^ii^   exercise  of  a  discretionary  power  in  the  magistrates 
^^'^^specting  penalties  under  the  first  statute ;  and,  appa- 
^■'^i^tJy,  for  the  very  purpose  of  preventing  the  objection 
'^^l^ch  is  now  taken  from  arising  in  future,  it  is  provided,. 
'^-*^^^  half  of  the  penalty  shall  go  to  the  informer,  and 
**^lf  to  the  poor  of  the  parish,  &c. ;  and  if  the  informer 
"^    examined  as  a  witness,  then  all  is  to  go  to  the  poor. 
-*^i^^  first  objection,  therefore,  founded  on  the  supposi- 
^**^^>x^  of  the  17  Geo.  3,  c.  56,  not  being  repealed,  in  re- 
^I^^fe^  to  the  distribution  of  the  penalties  under  it,  is  not 
^^^J-id,  and  is  altogether  without  foundation. 

*3lien,  with  respect  to  the  objection  founded  on  that 
^^^;i>position,  namely,  that  the  justices  have  in  this  con- 
^^^^tion  done  wrong  in  directing  the  penalty  to  be  paid 
^^^^*  the  law  directs,"  I  think  what  was  stated  by  my 
'*^^r»ther  Aldersan,  in  the  course  of  the  argument,  is  the 
^"^^e  rule  on  this  subject,  and  I  have  always  so  under- 
,^^^^^od  it,  namely,  that,  if  a  discretion  is  to  be  exercised 
^"  the  justices,  they  must  exercise  it,  and  shew  on  the 
^"^^  of  the  conviction  that  they  have  done  so ;  but,  if 


^^^^  such  discretion  is  vested  in  them,  it  is  enough  if  the 
^^^^nviction  says  that  the  penalty  is  to  go  as  the  law  di- 

^^^<5t8. 

As  to  the  difficulties  which  may  arise  in  these  in- 
^t^mces,  from  the  circumstance  that  the  place  where 
^^  this  occurred  was  not  a  parish  maintaining  its  own 
(H)or,  but  a  mere  township  within  a  parish,  the  magis- 
t^^nites  have  nothing  to  do  with  that    The  case  in  which 
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1846.  it  was  held^  that,  in  extra-parochial  places,  the  infonnQ 
^^  "  would  be  entitled  to  the  whole  of  the  penally,  whetbe 
BooTHEOTD.  correctly  decided  or  not,  does  not  apply  here,  becana 
either  the  poor  of  the  township  are  to  have  the  amoon 
of  the  penalty,  under  another  branch  of  the  statute 
which  has  been  referred  to  by  my  Brother  Aldermm,  c 
the  poor  of  the  parish  at  large  are  to  have  it;  00  ihat  i 
dther  case  the  offender  is  to  pay  the  amount  The  mi 
gistrates  are  not  to  decide  on  more  points  of  law  tiia 
come  before  them;  and  it  is  therefore  sufficient  fc 
them  to  say,  that  the  party  was  convicted,  the  penally  t 
go  as  the  law  directs. 

It  is  also  objected  that  this  conyiction  is  illegal,  0 
the  ground  that  it  does  not  pursue  the  form  given  i 
the  act ;  and  no  doubt  it  is  a  well-established  rule,  tlia 
if  the  party  drawing  up  a  conviction  chooses  to  depai 
from  the  form  given,  and  resorts  to  the  ordinary  mod 
of  proceeding  at  common  law,  he  must  make  the  00c 
viction  right  and  complete  in  every  respect ;  but,  if  h 
elects  to  adopt  the  form  given  by  the  statute,  it  is  suff 
cient  for  him  to  comply  with  it  as  it  stands.  ,  Now,  i 
is  sud  here  that  the  conviction  purports  to  be  made  o 
the  information  of  the  informer,  and  that  he  and  othei 
were  examined  on  oath.  But  it  appears  to  me  that  tb 
form  given  in  the  statute  is  to  be  pursued  not  verbaU] 
but  substantially ;  and  as,  in  the  case  of  a  convictioi 
when  the  informer  is  examined  as  a  witness  he  is  1 
have  none  of  the  penalty,  but  it  is  to  go  to  the  poor,  : 
was  necessary  to  state  that  the  informer  was  examinee 
and  also  that  there  was  an  informer;  and  according! 
there  is  found  in  this  conviction  a  statement  of  an  ii 
formation  having  been  laid,  and  that  the  informer  wf 
examined  on  oath.  The  conviction,  therefore,  does  nc 
state  too  much ;  it  only  states  enough  to  give  effect  t 
the  adjudication  according  to  law. 

Another  objection  made  is,  that  there  was  an  infbnn 
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^^taoa  laid  before  the  magistrates^  and  that  it  was  a  bad         i846. 

one;  but  this  is  dearly  founded  on  a  mistake,  for,  al-      "  j^^^^^ 

though  the  affidayit  distinctly  states  that  the  conyiction    Boothkotd. 

took  place  on  the  information  set  out,  I  think  it  is  per^ 

^fectly  plain  that  that  was  the  information  on  which  the 

eeaich  was  made  and  the  artidies  found,  which,  together 

^Mritli  the  defendant,  were  brought  before  two  justices  of 

tli«  peace,  and  he,  when  before  them,  did  not  give  any 

a&tisfactory  account  of  his  possesion  of  those  artides, 

tike  not  ddng  which  is  the  ofience  of  which  he  was 

ooBvicted." 

It  has  also  been  contended,  that  the  conviction  ought 

to  have  stated  whose  property  these  goods  were,  and 

^hat  was  their  value.     The  conviction  does  state  all 

^*^^  is  necessary  to  identify  the  goods.   To  whomsoever 

^«>e  goods  might  belong,  the  offence  is  the  same;  and 

^ere  is  nothing  in  the  act,  according  to  the  most  strict 

conatruction  that  can  be  put  on  it,  from  which  we  can 

^fer  that  it  should  be  necessary  to  state  the  ownership 

^^  the  goods.   Neither  does  it  appear  to  me  to  be  neces- 

^^^  to  state  their  value ;  it  is  enough  to  say  that  they 

""^^le  of  the  kind  spoken  of  in  the  statute. 

Ilie  conviction  is  therefore  perfectly  good,  and  so, 
^^^  is  the  commitment,  which  is  founded  on  it ;  and 
**^^^  will  consequently  be  no  rule. 

I^ABKS,  B. — I  entirely  agree  with  my  Lord  Chief 
^^^lOn.  If  the  conviction  in  this  case  had  turned  out 
^  be  bad,  I  should  have  desired  to  consider  the  ques- 
^^^  whetiier  this  party  would  on  that  account  be  en- 
^tled  to  his  habeas  corpus ;  but  I  think  that  the  con- 
^<tion  is  perfectly  good,  and  shall,  therefore,  give  no 
opQuon  on  the  other  point  I  do  not  mean  to  say  that 
^^  ahould  not  interfere  in  such  a  case  in  the  way  sug- 
*^^*ted;  I  give  no  opinion  about  it.  However,  as  I 
'^^e  caid,  it  appears  to  me  that  this  conviction  is  good. 
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1846.  The  first  objection  taken  to  it  is,  that  it  leaves 

l„\g  ^  penalty  to  go  according  as  the  law  directs,  which,  it 
BooTHEOTD.  contended,  is  wrong,  on  the  ground,  that,  under  17  Geo. 
c  56,  a  power  is  reserved  to  the  convicting  justices 
exercise  their  discretion  as  to  how  the  penalty  is  to 
applied.  Whether  that  be  so  turns  en  the  questio^K3 
whetiier  the  13  Geo.  3,  c  68,  or  the  17  Gea  3,  c.  56,  i^ 
repealed  by  the  58  G^.  3,  c  51 ;  and  I  think  it  is  peK^ — ' 
fectiy  dear,  that  the  words  ^*  the  thirteenth  of  the  kin^ 
were  introduced  by  mistake  into  the  preamble  of  the  S^ 
Geo.  3,  instead  of  '*  the  seventeenth  of  the  king,**  bo^^m:^^ 
the  objection  does  not  hold. 

The  next  question  is,  whetiier  any  difBculty  arises  ixM. 
consequence  of  the  fact,  that  this  might  be  a  township 
maintaining  its  own  poor ;  but  it  appears  to  me,  tiu^^^ 
the  clause  in  the  17  Geo.  3,  c  56,  to  which  our  attentioxx. 
has  been  drawn  by  my  Brother  Aldersan,  shews  tliB*^ 
"parish"  must  be  read  "parish,  township,  or  plao^ 
maintaining  its  own  poor,''  and,  consequentiy,  included 
a  quasi  parish — a  township  maintaining  its  own  pocur*. 

The  next  objection  is,  that  a  conviction  ought  to  T^^^ 
as  certain  as  an  indictment.     But,  in  answer  to  tlufl^  ^ 
have  already  said,  in  the  course  of  the  argument,  tb^^ 
the  reason  of  an  indictment  for  larceny  has  nothing  '^^ 
do  with  this  case.    It  is  argued,  that  the  property  in  tl^^ 
goods  should  be  shewn;  and  a  case  before  my  Brotb^^ 
Alder san^  at  the  Central  Criminal  Court,  was  cited,  wheT^ 
it  was  held,  that,  in  an  indictment  for  obtaining  mxno^y^ 
or  other  things  by  false  pretences,  the  value  of  the  arti- 
cles obtained  should  be  stated.     But  then  it  must  b^ 
remembered,  that  a  party  accused  of  obtaining  mooef 
under  false  pretences  may  be  convicted  on  that  indict 
ment,  although  the  facts  shew  a  larceny;  and,  coofl^ 
quendy,  it  is  but  right  to  state  the  value.     In  the  pre- 
sent case,  it  is  dear  that  the  value  need  not  be  statedi 
and,  so  far  from  its  being  of  any  ocxisequenoe  to  wboD 
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^^oods  belong,  the  offence  consists  in  the  party  sus-         i846. 
•'•^^^  not  giving  a  satisfactory  explanation,  before  the         i^r^ 
S^i^^trates,  as  to  how  he  came  by  them ;  and,  conse-    Boothboyd. 
^*^tly,  this  objection  cannot  prevail. 
C7Iie  next  objection  is,  that  the  conviction  does  not 
"iB^je  the  statutable  form,  and  is  not  good  at  conmion 
'^    a.  e.  would  not  be  good  independent  of  the  statut- 
e    provision.     It  is  said  to  be  bad,  because  it  does  not 
^^    the  witnesses  to  have  been  examined  before  the 
bic^es  on  oath,  administered  in  presence  of  the  party 
x-;Sed.  When  we  come  to  look  at  the  statute,  we  find 
b   it  does  not  require  the  precise  form  of  conviction 
iola  it  gives  to  be  strictly  followed;  but  that  such 
iPSiptions  as  may  be  necessary  may  be  made  in  it.     In 

X>Tesent  case  an  alteration  is  necessary ;  for,  as  the 
^^^EKier  was  examined  as  a  witness,  the  application  of 

I>cnalty  is  altered,  and  it  became  necessary  to  set 

'^^e  circumstances  to  shew  the  grounds  of  that  alter- 
^O.  «  consequentiy,  enough  has  been  stated  to  support 
*  ^^onviction. 

'^c^e  last  objection  is,  that  the  whole  proceeding  was 
^^^^  non  judice,  on  the  ground  of  an  alleged  defect  of 
^^cliction  in  the  magistrates.  But  it  appears  to  me, 
"^  that  has  not  been  brought  before  us  by  affidavit ; 
»  On  referring  to  the  affidavit  on  which  this  motion  is 
^e,  it  does  not  shew  that,  and  only  speaks  of  the  evi- 
nce on  which  the  search-warrant  was  obtwied. 

^liis  conviction  is  therefore  good;  and  it  is  unne- 
^^«ary  to  consider,  whether,  even  if  it  were  bad,  we 
^^  give  relief  in  this  way. 

Alderson,  B. — I  entertidn  considerable  doubt  whe- 
ther we  could,  on  such  an  application  as  this,  go  into 
the  validity  of  the  conviction ;  but  that  would  depend 
m  the  form  in  which  the  commitment  would  come  up, 
rhich  would  be  the  more  correct  mode  of  trying  the 
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1846.  l^ality  of  the  custody.  Suppose  the  commitment  hm 
"  j^^  "  stated  generally  that  the  party  was  couTicted  for  havic 
BoormaoTD.  embezzled  materials  in  his  possession^  and  not  settia 
out  the  conviction  itself^  I  should  entertain  oonsideiabi 
doubt  whether  we  could  question  that  conviotian  a 
affidavit,  as  the  certiorari  is  taken  away.  I  have  grei 
doubts  about  it.  I  beg,  therefore,  that  our  opinion  a 
this  conviction — at  least,  that  my  own  opinion — Am 
not  be  drawn  into  a  precedent,  that  the  validify  of 
conviction  may  be  discussed  before  us  under  cuoan 
stances  like  the  present.  If  that  proposition  should  s 
any  time  be  disputed  before  the  Courts  1  might  be  of  c 
opposite  opinion.  Still,  however,  I  am  glad,  on  the  pr 
sent  occasion,  that  this  party  and  the  justices  will  hai 
the  opinion  of  this  Court;  that  is  to  say,  I  hope  we  shs 
not  have  contradictoiy  decisions  of  the  quarter  aessioa 
in  future,  as  to  whether  the  17  Geo.  3,  c  56,  has  or  k 
not  been  repealed  by  the  58  Gea  3,  c  51,  but  that  thtf 
will  receive  the  opinion  of  this  Court,  that  the  mentio:: 
ing  the  13  Geo.  3  in  the  latter  statute  was  a  mere  enc 
and  that  the  repealing  clause  must  be  governed  by  tJ 
express  letter  of  the  title  of  the  act.  This  I  infer  &<p 
looking  at  the  title  of  the  act  which  it  was  intended 
repeal,  and  recollecting  that  there  is  no  other  in  the  st 
tute-book  with  the  same  title,  while  the  contents  of  tl 
enactment  point  to  the  same  condusioni  The  maigi: 
also,  in  the  printed  statute,  speaks  of  the  17  Geo.  3>  m 
the  13  Geo.  8;  but  then  there  is,  in  strictness,  no  sue 
thing  as  a  margin  to  an  act  of  Parliament. 

As  to  the  other  objections,  I  do  not  purpose  to  g 
into  them,  as  I  concmr  with  my  Lord  and  my  Broth< 
Parke  in  what  they  have  said.  I  certainly  rather  doul 
if  it  be  necessary  to  state  in  the  conviction  the  quantil 
of  materials  found ;  for  it  is  not  necessary  to  identii 
the  materials,  as  it  would  be  in  an  indictment  whic 
speaks  of  articles  that  are  capable  of  being  identified 


HILARY  T£BM,  9  VICT.  267 

Ar,  under  this  statute,  a  party  can  only  be  convicted  on        134^. 
the  materiala  brought  before  the  justices  at  the  time,      ^"i^*^ 
which  materials  are  afterwards  to  be  disposed  of  by  them,    Booth&ots. 
orioBtored  to  the  true  owner  if  he  can  prove  his  title  to 
them;  so  that  no  question  about  those  materials  can  be 
xaised  again ;  and  it  is,  therefore,  not  necessary  to  iden- 
tify them.    For  this  reason,  I  doubt  if  it  is  not  enough 
to  say  that  the  party  was  brought  before  the  justices 
with  materials  found  in  his  possession  of  the  species 
BWrtiioned  in  the  statute.    On  the  other  points  I  do  not 
wish  to  add  anything. 

PuiTTy  B.— -It  would  be  much  more  convenient,  in  all 

cues  of  this  nature,  if  the  commitment,  or  at  least  an 

stated  copy  of  it,  were  produced  before  the  Court;  for 

^ii idle  to  consider  the  propriety  of  keeping  a  man  in 

^^iMj  until  we  see  the  commitment  under  which  he  is 

^Bteioed  in  that  custody.  However,  in  the  present  case 

'^  is  assumed  that  the  commitment  is  good  in  all  re- 

Q^Qcti;  and  that  being  so,  the  first  question  is,  has  the 

5^  Geo.  8,  c.  61,  repealed  the  17  Geo.  3,  c.  56  ?    There 

V  Qaoogh  in  the  58  Greo.  3  to  convince  any  one  that  the 

^ttQtion  of  the  l^islature  was  to  repeal  the  17  Geo.  3, 

^  €6,  although  the  word  ^^  thirteenth "  was  put  in 

^^^tmg^  mistake ;  and  the  more  particularly  as  there  is 

'^  other  act  with  such  a  title.    That  point  is,  therefore, 

^  an  end*    As  to  all  the  others  which  have  been  made, 

^  'Oneff  or  any  one  of  them  is  to  be  maintained  here, 

^*^^3ce  would  be  no  use  in  the  l^slature  taking  away  the 

^^^rtorari,  for  the  effect  would  be  to  raise  before  the 

Courts,,  in  the  form  of  an  application  for  an  habeas  cor- 

P^  every  single  question  which  could  previously  have 

"^en  raised  by  certiorari. 

ilist^  as  to  the  value  of  the  goods,  I  agree,  that  if 
'^idde  the  value  were  sought  to  be  recovered,  as  it  fre- 
^piot^y  is  in  revenue  cases  before  this  Court,  where  th^ 
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1846.        amount  of  penalty  depends  on  the  value  of  the  tluia 
j^^         seized^  it  would  be  necessary  to  state  that  value;  but» 
BooTH&oTD.    thg  present  case,  be  the  value  greater  or  smaller,  the  p 
nalty  is  the  same,  viz.  £20 ;  and,  consequently,  to  stsi 
the  value  would  be  wholly  immaterial 

As  to  the  point  of  ownership,  it  would  be  very  extv 
ordinaiy  if  that  objection  is  to  prevail ;  for  in  this  v&' 
10th  section  of  the  17  Geo.  3,  c.  56,  the  rental  poic 
out  the  inconveniences  of  attempting  to  convict  perso 
guilty  of  dishonest  acts  of  this  kind,  and,  ii*  the  ownc 
ship  of  the  materials  was  one.  of  the  things  necessary 
be  established  by  evidence,  the  remedy  by  which  tfa 
section  intended  to  remove  those  inconveniences  wou 
be  taken  away.  That  section  says,  ^*  And  whereas 
frequently  happens  that  materials  used  in  the  manufiai 
tures  before  mentioned  are  found  or  known  to  be  oo 
cealed  in  the  possession  of  persons  who  have  receive 
the  same  knowing  them  to  be  purloined  or  embezzle 
&c,  and  that  the  discoveiy  and  conviction  of  the  pu 
loiners  or  embezzlers,  buyers  or  receivers  of  such  ma.i 
rials  is  full  of  difficulty,  from  the  close  and  clandesti. 
manner  in  which  the  offence  is  committed,  and  there 
still  greater  difficulty  in  proving  whose  property  siE 
materials  are ; "  and  the  section  then  gives  power  to  t« 
justices  to  convict  "  although  no  proof  shall  be  given  - 
whom  such  materials  shall  hehng^  Now,  it  would 
absurd  to  say,  that,  after  such  a  clause  as  that,  the  ow 
ership  of  the  goods  must  still  be  stated  in  a  oonvicti^ 
under  this  section — ^it  would  be  idle  surplusage  to  nuJ 
such  an  averment. 

Again,  it  is  said  that  it  does  not  appear  that  the  wi 
nesses  were  sworn  in  the  presence  of  the  party ;  but  % 
must  take  for  granted  that  all  was  done  rightly. 

The  last  objection  made  is,  that  the  information  do 
not  state  the  place  where  the  offence  was  committee 
but  if  the  commitment  is  perfect,  as  we  must  take  it  i 
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l>c^^   and  the  subject-matter  of  the  conviction  was  within         1846. 
iJ:i^  jurisdiction  of  the  justices,  then  the  conviction  is  j^J^^^ 

good  in  omnibus,  and  this  objection  cannot  prevaiL  Boothrotd. 

Rule  refused  (a), 
(a)  See  Reffina  v.  Wilcoek,  ante,  Vol.  1,  p.  651. 
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HILARY  VACATION. 


Feb.  Qrd.  The  QuEEN  v.  The  Inhabitants  of  Hbtop. 

Under  the  U  PON  an  appeal  agfdnst  an  order  of  two  justioes  ^ 

s.  S8?'(rqMaled  ^^  county  of  Kadnor,  dated  30th  November,  1843,  «dr 
^^cfu5),  J^^g^  ^®  settlement  of  one  John  Palfrey  Wood,  <^ 
it  wai  not  com.  msane  pauper,  to  be  in  the  parish  of  Heyop,  in  the  ft**^ 

petent  for  toe 

jostices  of  one  county,  and  ordering  the  overseers  thereof  to  make  C0>^ 

hadmade an  **"^  Weekly  payments  to  the  keqper  of  an  asylun  fi^^ 

^"m* 'vS'  ?*  *^®  reception  of  insane  persons  at  Shrewsbury,  in  tb^ 

pauper  lunatic  county  of  Salop,  the  sessiOQS  confirmed  the  order,  eiot^^ 

another  county,  ject  to  the  opinion  of  this  Couit  on  the  foUowing  case : — ' 

without  at  the 
same  time  ad- 
judging his  On  the  13th  day  of  November,  1843,  John  Palficy 
lettlement,  "^  ,       .  ^^ 

afterwards,  Wood  was  taken  before  two  justices  of  the  peace  fortt*^ 
confined  in"  county  of  Kadnor,  from  the  parish  of  £[nighton,  in  tb^ 
to^SSct"^   said  county,  to  which  he  was  then  chargeable,   Theju^ 

county,  to  ad- 
judge  hit  settle- 
ment, and  thereupon  to  order  the  place  in  which  such  settlement  was  adjudged  to  li0  ^ 
pay  the  cost  of  his  maintenance,  &c.     Such  order  could  only  be  made  by  two  josticM  ^ 
the  county  in  which  such  asylum  was  situate. 

Where  the  sessions  have  reserved  a  case  for  the  opinion  of  this  Court,  and  die  order  ^ 
sessions  and  the  original  order  are  brought  up  by  certiorari  in  the  ordinary  manner,  tbif 
Court  will  only  consider  the  questions  reserved  by  the  case  for  its  opinion ;  and  it  it  i^ 
competent  for  the  party  impugning  the  decision  of  the  sessions  to  take  anv  other  olgeetioai 
to  the  orders,  unless  the  objections  have  been  stated  to  the  Court,  and  the  Court  \f^ 
given  leave  to  take  them.  The  proper  course  appears  to  be,  to  mention  the  objactioi* 
intended  to  be  taken  to  the  Court,  upon  applying  for  the  certiorari  to  remore  te  ofdtf*> 
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having  called  to  their  assiBtance  Henry  Warren,  a        la^. 
on,  adjudged  the  said  John  Palfrey  Wood  to  be     i^q^^„ 
3,  and  made  an  order  for  his  conveyance  to  a  licensed  v* 

m,  dtuate  at  Shrewsbury,  in  the  county  of  Salop.      oTHaTOF* 
le  same  day  that  this  order  was  made,  the  same  jua- 
examined  a  witness  as  to  the  settlement  of  the  said 
3  Palfrey  Wood,  and  the  witness  gave  hearscy  evi- 

of  the  settlement  of  the  said  lunatic  in  the  parish 
tyop,  in  the  said  county  of  Badnor.  James  Palfrey 
I  was  conveyed  to  the  asylum  at  Shrewsbury,  under 
id  order,  on  the  14th  day  of  November,  and  con- 
[  in  the  said  asylum  imtil  after  the  making  of  the 
hereinafter  mentioned*  On  the  30th  of  November, 
me  justices,  in  the  absence  of  the  sud  James  Palfrey 
I9  examined  other  yritnesses,  who  gave  evidence  of 
jne  settlement  mentioned  by  the  witness  so  exa- 

as  aforesaid,  and  thereupon  made  the  following 


ty  ofBadnoTf^  To  the  oveneers  of  the  poor  of  the  parish 
to  wit,  J  of  Heyop,  in  the  comity  of  Radnor.  Where- 

irsuance  of  and  by  an  order  under  the  hands  and  seals  of  us  tber 
^ed,  E.  Rogers,  Esq.,  and  J.  R.  Brown,  clerk,  two  <^  her  Ma* 
ustices  of  the  peace  acting  m  and  for  the  said  county  of  Rad* 
feting  date  the  13th  day  of  November,  1843,  one  John  Palfrey 
single  man,  a  pauper  chargeable  to  the  parish  of  Knighton,  in 
1  comxty  of  Radnor,  having  been  proved  before  us,  on  the  evi- 
^Henry  Warren,  of  Knighton  afbresaid,  surgeon,  to  be  insane, 
[ahy  having  been  made  by  us  into  the  last  legal  settlement  of 
1  J.  P.  W.,  we  the  said  justices^  by  the  said  order,  did  direct 
iiseen  of  the  said  parish  of  Knighton  to  convey  or  cause  to  be 
ed  the  said  J.  P.  W.  to  an  asylum  or  a  house  duly  licensed 
!  reception  of  insane  persons,  situate  at  Shrewsbury,  in  the 
of  Salop.  Now  we  the  said  £.  R.  and  J.  R.  B.,  in  pursuance 
itatttte  in  such  case  made  and  provided,  and  from  satisfactory 
ridence  received  by  us  touching  the  legal  settlement  of  the 
P.  W.,  do  hereby  adjudge  the  settlement  of  the  said  J.  P.  W. 
I  the  parish  of  Heyop  in  the  said  county  of  Radnor,  and  we 
by  order  the  overseers  of  the  said  parish  of  Heyop  to  pay  the 
l€l9.  weekly  and  every  week,  from  the  date  of  the  first  men-* 
nder,  unto  the  keeper  of  such  licensed  house  or  asylum  ht 
u2 


\ 
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The  QuiiN 

V. 

The  Inhabitant! 
of  Hktop. 


inaane  penons,  lituate  at  Shrewsbury  aforesaid,  for  the  medidfa^* 
clothing,  and  care  of  the  said  J.  P.  W.,  which  he  the  said  keeper  ^ 
willing  to  accept,  and  which  sum  appears  to  the  said  justices  to  be  ^ 
reasonable  sum  in  that  behalf. 

**  Giren  under  our  hands  and  seab  this  dOth  day  of  Norembsi^'^^ 
1843. 

*^  Edward  Rooaasy  (la) 
**  James  R.  Brown,  (l-s.)" 

The  case  then  set  out  the  recited  order  of  the  13th  o^^ 
November,  1843,  the  certificate  of  the  surgeon,  andth^^ 
examinations  on  which  the  original  order  was  made. 

There  were  various  grounds  of  appeal;  the  only  one^ 
however,  on  which  the  judgment  proceeded  was  the  fol — 
lowing : — "  That  the  sud  order,  and  the  said  order  there — 
in  recited,  were  not  respectively  made  by  two  jostioes* 
of  the  peace  acting  in  and  for  the  county  in  which  saciB* 
asylum  or  licensed  house  is  situate  (a)." 

On  the  trial  of  the  appeal,  the  respondents  abandoneS 
so  much  of  the  said  orders  of  the  30th  of  November  a^ 


(a)  The  d8th  sect,  of  the  9th 
Geo.  4,  c.  40,  enacts,  **  that,  upon 
its  being  made  known  to  any  jus- 
tice of  the  peace  of  any  county 
that  a  poor  person  chargeable  to 
any  parish  or  place  within  such 
county  is  deemed  to  be  insane, 
either  by  notice  from  the  over- 
seer of  such  parish  or  otherwise, 
it  shall  be  lawful  for  the  said  jus- 
tice by  an  order  under  his  hand 
and  seal,  if  he  shall  so  think  fit, 
to  require  the  overseer  of  the 
poor  of  the  said  parish  or  place  to 
bring  the  said  insane  person  be- 
fore any  two  justices  of  the  peace 
of  the  said  county,  at  such  time 
and  place  as  shall  be  appointed 
by  the  said  order ;  and  the  said 
justices  are  hereby  required  to 
call  to  their  assistance  a  physi- 


cian, surgeon,  or  apoChecsiy»  a^ 
the  charge  of  the  said  pariih  ot^* 
place;  and  if,  upon  yiew  and  tcr^ 
amination  of  the  said  poor  penoiB^ 
or  from  other  proo(  the  said  }vm  ^ 
tices  shall  be  satisfied  that  •neS:^ 
poor  person  is  insane,  the  ni^' 
justices  shall  make  inqmry  iat^^ 
the  pUce  of  last  legal  settlsoa^'^^ 
of  such  insane  person ;  anditihtifc  ••* 
be  lawAil  for  them,  if  they  shiUi 
think  fit,  by  an  order  under 
hands  and  seals,  directed  to 
said  overseer  of  the  poor 
ing  to  the  form  in  schedule  {i] 
annexed  to  this  act,  to 
said  poor  person  to  be  cow 
to  and  placed  in  the  county 
natic  asylum  established  on 
the  direction  of  this  or  any 
act  for  the  county  or  district  o^ 
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Lered  payment  of  lOs.  a  week  retrospediyely  firom  the 
Jb    of  November.     The  question  for  the  opinion  of 


^ed  counties  for  which  or  any 
''bioh  they  shall  act,  and  if  no 
I  ooanty  lunatic  asylum  shall 
9  l>een  established,  then  to 
e  public  hospital,  or  some 
le  duly  licensed  for  the  recep- 

of  insane  persons;  and  it 
I  l>e  lawful  for  the  said  or  any 
n:  l^wo  justices  of  the  peace  of 
Baid  coimty,from  time  to  time, 
occasion  may  require,  to  make 
order  on  the  overseer  of  the 
"uli  or  place  wherein  such  last 
^  settlement  shaU  be  adjudged 
^*^  for  the  payment  of  all  rea- 
dable charges  of  conveying  such 
^  person  to  such  county  luna- 

^«ylum,  public  hospital,  or 
^^ed  house  ;  and,  if  such  poor 
•^^a  shall  be  conveyed  to  such 
"^  ^y  lunatic  asylum,  or  public 
^^tal,  for  the  payment  of  such 


seer  shall  not  remove  such  poor 
person  from  the  said  house  with- 
out an  order  for  that  purpose 
made  by  two  justices  of  the  peace 
for  the  county  in  which  such 
house  shall  be  situated,  after  due 
inquiry  into  the  circumstax\pes  of 
the  case,  unless  such  person  shall 
have  been  discharged  as  cured ; 
providing  always,  that  the  over- 
seer or  other  person  so  conveying 
such  insane  person  to  such  coun- 
ty lunatic  asylum,  public  hospi- 
tal, or  licensed  house  as  afore- 
said, shall,  and  is  hereby  required 
to  deliver  a  certificate  from  the 
physician,  surgeon,  or  apothe- 
cary, so  called  to  the  assistance  of 
the  justices  as  aforesaid,  which 
certificate  such  physician,  sur- 
geon, or  apothecary,  is  hereby 
required  to  give,  according  to  the 


^^y  or  monthly  sum  to  the    form  in  schedule  (6)  annexed  to 
^'^^rer  of  such  county  lunatic    this  act,  to  the  superintendent  of 


^^*n  or  proper  ofiicer  of  such 
"^^  hospital  respectively,  as 
^    lie  from  time  to  time  fixed 


such  county  lunatic  asylum,  or 
public  hospital,  or  keeper  of  such 
licensed  house,  as  the  case  may 
be." 

Sect.  41.  **  Whereas  it  some- 
times happens  that  the  place  of 
legal  settlement  of  such  insane 
^lerson  shall  be  conveyed  to  persons  cannot  be  ascertained  ; 
^^used  house,  for  the  payment  be  it  enacted,  that  in  every  such 
'^ich  weekly  or  monthly  sum  case  it  shall  be  lawful  for  the  said 
^be  keeper  of  such  licensed  justices,  by  their  said  warrant,  to 
^^«,  for  the  m^tenance,  medi-    direct  such  person  to  be  confined 


^  by  the  visitors  of  such  coun- 
'^^atic  asylum,  or  as  may  be 
^^^d  by  the  regulations  <^ 
public  hospital ;  or,  if  such 


^9  clothing,  and  care  of  such 
^  person,  as  such  keeper  shall 
"billing  to  accept,  and  as  shall 
^^%r  to  the  said  justices  to  be  a 
^^oiiable  charge  in  that  behalf; 
^^  the  said  last-mentioned  over- 


in  the  county  lunatic  asylum  for 
the  county  or  district  of  counties 
within  which  such  person  shall 
have  been  found,  if  any  such 
county  lunatic  asylum  shall  have 
been  established,  and,  if  no  such 
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this  Court  is,  whether  the  order  appealed  fiom  kl 

fermaly  and  insufficieiit,  for  all  or  any  of  the  { 

«•  stated  in  the  notice  of  appeal     If  it  be  so.  the  ( 

Thelnkabitnti 

of  Hrror.     be  quashed  for  form. 

The  rule,  of  which  a  copy  was  duly  served  on 
lices,  was  drawn  up,  '^  calling  on  the  prosecutors 
cause  why  an  order^  under  the  hands  and  seals  oj 
Esq.^  and  the  Bev.  J.  S.  B.^  derk,  dated  the 
November^  1843 ;  and  also  an  order  of  aesmon 
in  confirmation  thereof,  should  not  be  severally  < 
for  the  insuflBciency  thereof." 

When  the  case  came  on  for  aigument  {a),  JE. 
Kams  stated  that  the  appellants  relied  on  objec 
the  original  order  of  justices,  which  had  been  r 
into  this  Court,  as  well  as  those  which  referred 
orders  mentioned  in  the  rule. 

Greaves  objected  that  they  could  not  now  be  t 
Thiscase  was  removed  by  certiorari,  in  the  ordinar 


coiuty  lunatic  asylum  shall  have  has  not  been  ascertaine 

been  established,  in  some  public  and  may  be  lawfUl  for 

hospital  or  house  duly  licensed  justicea  acting  in  and 

for  the  reception  of  insane  per-  county  in  which  such  c 

sons  as  aforesaid,  and  to  direct  natic  asylum,  &c.,  ia  i 

that  the  reasonable  charges  for  any  time,  to  inquire  int 

the  removal,  maintenance,  medi-  legal  settlement  of  soi 

cine,  clothing,  and  care  of  such  person ;  and,  if  satisfi» 

person,  shall  be  satisfied  and  paid  dence  can  be  obtained  i 

by  the  treasurer  of  the  county  settlement,    such  justi 

within  which  such  person  shall  make  an  order  ixpoa 

be  found,  out  of  the  county  rates,  seers  of  the  parish  or 

by  order  of  two  justices  to  him  where  such  last  legal  s 

directed  for  that  purpose."  shall  be  adjudged  to  b 

Sect  42  enacts,  "  that  where  repayment  of  charges, 

the  legal  settlement  of  any  in-  for  future  expenses,  J 

sane  person  confined  under  any  directed  by  s.  38). 
order  of  any  two  justices  at  any        (a)  Before  P^tetom, 

county    lunatic    asylum,    public  and  ColeriHge^  Js. 
hospital,  or  any  licensed  house. 
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'^Imeane  a  oase  has  been  reserved  by  the  sessioiuk    It  was        1846. 
y^  downin  the  Crown  paper  last  Michaelmas  Term,  and    ^  quemi 
ftd     stood  in  that  paper  for  arrament  for  three  Crown  _  ,  ,v*  . 


'  days  before  any  intimation  was  given  of  their  in-  of  Hxyop. 
mtJ^on  to  raiae  any  other  point  than  those  reserved  by 
le  sessions,  and  it  is  dear  that  any  other  objectiona 
mn€9t  now  be  raised  The  general  rule  is,  that  no  cer- 
onaxd  dudl  issne,  either  in  term  or  vacation,  unless  upon 
a  Application  made  to  the  court  or  a  judge,  and  the 
;roi:ixids  for  the  certiorari  being  stated  openly  to  the 
K^ur-^  in  term,  or  the  judge  in  vacation;  and  this  rule 
^OKmx^gAj  applied  as  well  where  a  case  had  been  reserved 
by  tbe  sessions  as  otherwise ;  and  the  uniform  practice 
^^^^  'te  mention  the  grounds  for  quashing  such  an  order, 
^^  B,  oase reserved,  on  moving  for  the  rule  to  quash:  Aer 
▼•  «A^iD  WmdiOT  (a),  Rex  v.  Brnmshaw  (ft).  Rex  v.  SL 
^^&»a'*,  Abingdon  (c).  But  the  practice  was  afterwards 
^^^^>^ed,  where  the  sessions  had  reserved  a  case,  by  a  rule 
■••^fe  in  Lord  Mansjiebts  time  (rf),  that  "all  rules  to 
"^^^  cause  why  orders  should  not  be  quashed  should 
^  peremptory  rules,  and  the  causes  be  set  down  in  the 
^'^c^^nx  paper."  This  rule  was  made  upon  the  ground, 
^'^^  ^here  a  case  was  reserved  for  the  opinion  of  this 
^^^^^^^rt,  there  was  a  question  fit  to  be  discussed ;  and,  as 
^^  ixuigistrates  in  early  times  took  the  opinion  of  judges 
^  ^^dze,  so,  by  reserving  cases  in  later  times,  they  took 
"^  opinion  of  this  Court  on  points  of  difl^julty.  But 
™^^  rule  only  applied  where  a  case  had  been  reserved, 
^^^ero  no  case  was  reserved,  and  it  was  desired  to 
T^^ct  either  to  the  original  order  or  to  the  order  of  ses-* 
'"'^^^  die  invaiiable  course  was  to  apply  by  motion  in 
7^^*^3i  time^  and  in  vacation  to  a  judge,  for  the  oer^ 
^^^^^^  and  then  to  state  the  objections  to  the  order. 

Cq)  Burr.  S.  C.  19.  (c)  Id.  292. 

th)  Id.  96.  (d)  2  Nol.  P.  L.  598. 
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1846.  -B^  V.  Moor  CritcheU(a)  is  an  instance  where  tlm^ 

TlieQuMN  objections  were  stated  in  the  rule.     In  this  case  tl^^^ 

V,  certiorari  was'  granted,  simply  because  a  case  had 


of  HsTop.      reserved     Where  a  party  wishes  to  take  others 

tions  besides  those  reserved  by  the  sessions^  he  oa^ ' 
to  mention  those  objections  to  the  Court  on 
for  the  certiorari.  In  Regina  v.  Hartpwry^  on  thel 
day  of  last  Hilary  Term,  this  course  was  adopted  i 
moving  for  the  certiorari,  and  sancticmed  by  the  Court—— 
Besides  which.  Rex  v.  Guildford  (b)  and  Rejim  v.— * 
C!ostoch(c)  are  distinct  authorities  that  no  such  ol 
can  now  be  taken.  IColeridgef  J. — ^Besides,  the 
which  requires  six  days'  notice  to  be  given  to  justices  iriic=3 
make  an  order  must  be  complied  with  before  the  esse  i^^ 
brought  up  (d).]  Moreover,  if  this  objection  could  now  b^^ 

taken  by  the  other  side,  it  would  be  impossible  for  the  de ' 

fendants  to  satisfy  a  rule  of  this  Court,  that,  in  casesftr  a 
gument  in  the  Crown  paper,  the  attomies  on  both  i 
shall  deliver  paper  books  to  the  judges  two  days  before  tW-^ 
day  on  which  the  case  will  be  put  down  for  aigmnentr^Bti 
together  with  the  points  intended  to  be  argued;  and  i-.^5t 
makes  an  express  exception  in  those  cases  where  a  i 
dal  case  is  reserved,  shewing  thereby  that  the 
considered  the  points  for  argument  would  be  suflkientl^^ 
indicated  in  the  questions  reserved  for  its  opinion. 

a.  V.  WilUams  and  Poihley,  contriL— There  10  n*^' 
doubt  that  both  the  original  order  and  the  order  (p^ 
sessions  are  now  on  the  files  of  this  Court,  havii^  been 
brought  there  by  a  writ  of  certiorari,  and  there  is  no 
reason  why  the  Court  should  hold  its  hand  if  it  finds 
that  either  one  or  the  other  of  them  is  bad.  It  tf 
contended  that  the  certiorari  ought  not  to  have  issued; 
but  if  that  be  so,  it  was  competent  to  have  it  quashed 

(a)  2  Eait,  66.  (c)  10  A.  &  E.  417. 

(b)  2  Chitt.  R.  284.  (d)  See  13  Geo.  2,  c  18, 1.5. 
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¥y  a  motion  for  that  purpose,  which  has  not  been  made.         i846. 

n  Regina  v.  Darton  (a)  the  same  course  seems  to  have     xhTouiisir 

een  pursued.     It  is  true  that  parties  cannot  travel  out  v* 

'^  '^    ,         .  Thelnhibitaiits 

f  the  points  reserved  by  the  sessions  into  others  which      of  Hbtop. 

ugjkit  have  been  brought  before  them,  as  this  Court  will 
ot  act  as  a  court  of  appeal;  that  was  the  ground  of  the 
ec^sion  in  Regina  v.  Costoch  {b) ;  but  the  rule  is  different 
rith  reference  to  objections  which  go  to  jurisdiction. 
Caleridffe,  J. — ^We  cannot  do  more  than  answer  the 
uestions  which  are  put  to  us.  Your  argument  would 
pply  just  as  well  if  the  objection  were  to  the  want  of 
he  six  days'  notice.  We  should  shut  our  eyes  to  it.] 
itill  the  Court  will  consider  the  validity  of  documents 
rhich  are  on  its  files,  and  will  not  readily  support 
n  order  which  discloses  defects  of  jurisdiction  on 
he  face  of  it,  and  one  which  will  be  disregarded 
Coleridge,  J.  —  I  consulted  the  officer  of  the  Court 
3  Hegina  v.  Hartpury,  and  he  told  me  it  is  the  practice, 
rhere  a  motion  is  made  for  a  certiorari  on  other  grounds 
ban  those  reserved,  to  mention  them  to  the  Court,  other- 
rise  the  motion  paper  is  merely  handed  in.]  It  was 
onceded,  in  Rex  v.  Withemtoick  (c),  that  the  Court  might 
lotice  such  apparent  defects;  and  in  Regina  v.  Martin  {d) 
t  was  held,  tiiat  every  step  must  shew  jurisdiction. 

Patteson,  J.  {e) — That  was  in  a  case  of  mandamus, 
where  the  question  came  properly  before  us.  I  think 
the  practice  is  established  by  the  cases  dted  by  Mr. 
Greaves,  namely,  that  an  objection  arising  on  the  face  of 
an  order  cannot  be  taken  when  a  case  has  been  reserved 
by  the  sessions,  which  does  not  raise  it,  unless  the  rule  for 
a  certiorari  has  been  moved  for  in  open  Court,  and  the 
additional  reason  why  the  order  should  be  quashed  stated. 

(o)  12  A.  &  E.  78.  (d)  2  Q.  B.  R.  1037,  ii. 

(b)  10  A.  &  £.  417.  (e)  Lord  Denman,  C.  J.,  was 

(e)  6  A.  &  £.  278.  absent. 
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1846.        Ltdoed,  it  is  yery  ooaTemeiit  it  Aovii  be  fto^  ai^ 

caieisgruitedbjaeflBionBi  the  oertaonri  goes  M^mtt 
of  ooiune  without  obiervation;  tnd  were  it 
partieB  might  come  pr^Mured  to  meet  onepoiiily  end  ih« 
hare  a  new  .one  raiaed,  which  would  be  reey  iocon 
yenient.  Nor  does  this  rule  prcgudioe  the  oiher  aid 
becaoBe  ihey  can  make  their  application  lot  a  < 
upon  the  points  not  reserved,  and^foraughtlknowjev^ 
if  the  case  were  disposed  of,  they  might  still  eome  to  ^ 
for  a  certiorari  to  bring  up  the  original  order  on  i 
£resh  objection.  But  wherever  the  segdons  grant  a  < 
and  acertiorari  issues,  we  will  not  entertain  any  olgecticis 
not  raised  by  the  case,  unless  it  has  been  mentioned  ^afl 
the  Court  on  moving  finrthe  certiorarL 

Williams,  J. — I  will  only  add  that  there  is  this 
culty,  in  addition  to  what  has  been  stated.  If  the 
jeotions  were  mentioned,  non  constat  that  the 
party  would  not  have  been  terrified  at  thediflEumltiefl^ 
struck  atonce;  whereas,by  thinking  only  of  the  points  L^^ 
dispute  at  sessions,  they  would  come  here  expecting  onl^^ 
to  contest  the  same  over  again. 

CoLEBiDQB,  J. — I  am  of  the  same  opinion  as  to  th^^ 
practice  according  to  the  cases  cited.     It  is  a  fallacy  tc^ 
say  that  this  Court  cannot  confirm  what  appears  to  hav^^ 
been  done  without  jurisdiction.    That  this  Court  has  nc^^ 
eyes  to  see  what  is  not  properly  brought  before  it  is  iki-^ 
prindple  of  law  nowhere  better  established  and  observed 
than  in  settlement  cases.  It  may  be  that  a  case  from  the 
sessions  may  disclose  a  fisttal  defect  on  the  face  of  it:  but 
still,  if  the  quarter  sessions  pass  it  over,  we  are  content 
to  shut  our  eyes  to  it,  and  to  decide  on  the  question  asJced 
us.  As,  for  example,  in  the  case  of  a  settlement  by  rent- 
ing a  tenement,  which  might  disclose  some  fatal  defects 
overlooked  by  the  sessions,  if  they  have  reserved  the  ease 
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ma  poont  which  i%  perhaps,  inviihierabley  we  should  oon-        i846. 
inn  their  order  upon  that,  and  not  look  into  the  others.       •nTtenw 

«. 

Thel^iBbitiiiti 

Grivovef  then  argued  in  support  of  the  order  of  sesmons  ofHsvov. 
gainst  theobjections  statedinthe  groundsof  appeal  (a)i — 
1 18  said  that  the  order  of  the  30th  of  November  is  bad, 
leoause  the  justioes  who  made  it  had  no  jurisdiction,  they 
mng  justices  of  another  county  than  that  in  which  the 
isylnm  was  in  which  the  pauper  was  confined  at  the  time 
of  making  that  order.  There  is  nothing,  however,  in  the 
objection.  Reffina  v.  EUis  (b)  and  Begina  v.  Pixley  (c) 
are  authorities  to  shew  that  orders  may  be  made  in  one 
county  to  remove  a  pauper  into  another.  [Colerui^ 
J. — Repima  v.  JElUs  (b)  was  decided  on  another  point] 
Yes,  but  counsel  were  stopped  on  this,  which  shews  that 
the  Court  was  in  their  favour  on  it.  The  words  of  the 
statute  9  Greo.  4,  c  40,  s.  38,  are  general,  and  were,  in 
all  probability,  intended  to  apply  to  such  an  order  as  this, 
as  there  are  diany  counties  where  there  is  no  county 
asylum  or  licensed  house  existing,  and  yet  in  such  cases 
the  magistrates  of  them  cannot  be  held  to  be  without 
jurisdiction  to  make  orders  like  the  present.  Begina  v. 
7%e  Justices  of  Cornwall  (d)  may  be  cited  on  the  other 
side;  but  that  case  is  distinguishable^  as  there  the 
borough  justices  had  no  jurisdicticm  to  send  to  the 
county  asylum;  here,  however,  no  asylum  has  been 
eetabHshed  in  the  county  fixHn  which  the  pauper  was 
removed.  [E.  V.  fViUiams. — The  pmnt  to  be  con- 
tended is,  that  admitting  that  the  justices  of  Badnor- 

(a)  Several   objections  men-  defective  for  not  npeafying  any 

turned  in  the  grounds  of  appeal  particular  amount.  As,  however, 

were  noticed ;  among  them  that  the  Court  gave  no  judgment  on 

tKe  ovder  did  not  provide  fat  the  those  points,  the    argmnent   is 

^  mainUnance"  of  the  pauper,  omitted* 

under  s.  3S,  and  that  the  word  (6)  Ante*  VoL  1,  342. 

<*  care"  in  it  was  not  sufficiently  (c)  4  Q.  B.  711. 

•itansive    to    include  mainte-  (d)  Ante,  Vol.  1, 499. 

nance.    Also  that  the  order  was 
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1846.  slure  had  authoritj  to  send  to  the  Suopehire  asyliL^H 

lie  QuBiN  they  had  no  authority  to  make  this  order  afler  t— 

^  ,  ^'  lunatic  was  confined  in  that  asylum.] 
of  Hmror.  This  case  fell  within  section  38,  and  not  within  aecticH'^^ 


41  and  42,  as  will  be  contended  on  the  other  dde. 
tion  38  requires  the  justices,  if  they  adjudge  the  pauf 
to  be  insane,  to  '^make  inquiry  into  the  last  l^al  set 
ment  of  such  insane  person.''   Here  they  did  immediat 
commence  such  inquiry ;  and  there  is  nothing   in 
terms  of  the  section  to  limit  the  inquiry  to  the 
when  the  lunatic  is  sent  to  the  asylum ;  and  it  would  "^ 
extremely  inconvenient  to  limit  the  section  in  such 
manner.     A  settlement  may  be  partially  proved  at  tl 
time  the  lunatic  is  before  the  justices,  and  all  they  : 
require  may  be  some  slight  additional  evidence;  and 
would  be  an  extremely  hard  construction,  because  suf^ 
evidence  was  not  then  adduced,  to  hold  that  they  had  rr::== 
jurisdiction.    The  subsequent  words  in  the  same  section* 
authorising  the  same  or  any  other  two  justices,  '*  firoi:::^ 
time  to  time,  as  occasion  may  require,"  to  make  orders 
strongly  tend  to  shew  that  the  legislature  did  not  intend 
to  limit  the  time  for  the  adj  udging  the  settlement,  especially 
when  it  is  observed  that  the  48  Geo.  3,  c  96,  s.  17,  re- 
quired the  orders  to  be  made  "  at  the  time"  of  issuing 
the  warrant  to  convey  to  the  asylum.  Nor  does  the  case 
fall  within  section  41 ;  for  that  section  only  applies  where 
'^  the  legal  settlement  cannot  be  ascertained ;"  imder 
that  section,  therefore,  the  order  must  state  that  the  set- 
tlement could  not  be  ascertained.     Now  that  could  not 
be  done  here,  as  the  justices  had  information  before  them 
by  which  the  settlement  not  only  could  be,  but  actually 
was  ascertained.     Section  42  is  to  be  read  with  section 
41,  and  can  only  apply  where  a  lunatic  has  been  sent  to 
the  asylum  under  section  41 ;  and  the  words  '^  has  not 
been  ascertained"  in  the  42nd  section,  have  the  same 
meaning  as  ^'  cannot  be  ascertained"  in  section  41. 
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Neither  is  there  anything  unreasonable  in  the  justices         1340; 
of   the  county  from  which  the  lunatic  is  sent  making     -T^^    '^ 
sv&ch  an  order  as  the  present    It  is  clear  that  if  the  jus-  v. 

tices  adjudge  the  settlement  under  section  38,  at  the  of  Hbtop. 
time  the  lunatic  is  sent  to  the  asylum,  an  order  of  main- 
tenance not  only  may,  but  must  at  any  time  afterwards  be 
xnade  by  the  justices  of  the  county  from  which  the  lun- 
atic is  sent  The  legislature  did  not  therefore  consider 
his  being  confined  in  an  asylum  in  another  county  any 
I'^ason  why  such  order  should  not  be  made  on  that  case ; 
nor  is  there  any  reason  why  it  may  not  equally  well  be 
^iJade  in  the  present. 

-R  V.  WiUiams  and  Pashleyy  contrd,  were  not  called 
^pou  by  the  Court 

^^ILLIAMS,  J.  (a) — I  am  clearly  of  opinion  that  this 
^  ^  good  objection.     The  language  of  the  38th  section 
^^  9  Geo.  4,  c  40,  is  relied  upon  in  support  of  the  order; 
***^  it  is  argued  upon  the  42nd  section,  that,  if  in  the 
^^^nty  of  Radnor  there  has  been  any  inquiry  at  all,  no 
^^^^tt;er  how  much  or  how  little,  into  the  pauper's  settle- 
°^^iit,  that  disqualifies  the  justices  of  the  county  where 
**^^   sisylum  is  situate  from  making  an  order  like  the  pre- 
^^^t:,  and  ipso  facto  gives  jurisdiction  to  the  justices  of 
*^^  county  where  the  inquiry  is  made,  unless  ousted  by 
^^  words  of  another  section.     That,  however,  is  an  un- 
^^^^onable  interpretation,  and  not  necessary,  because  an 
^^ane  person  might  be  brought  before  justices,  and  if 
tuere  is  no  decision  by  them  on  the  settlement,  then  the 
Battlement  is  not  ascertained,  which,  without  any  violence 
to  the  construction,  must  mean  not  finally  decided  upon; 
and  in  such  a  case  the  language  of  the  42nd  section  is  ex- 
press.    [His  Lordship  read  the  section].    When  you  ^ 
inquire  into  the  reason  of  the  thing,  it  is  obvious,  that,  if 

(a).  Patteton,  J.,  had  left  the  Court 
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1846.  mpenoninafaiicnisaiiddeepemtestateisbra^ 

^^TX'^  justioei^  the  first  duty  and  neceuity,  before  aBoertaimn^^ 

««  his  aettlemeiity  is  to  oonfine  him*    The  other  inquiiy  i^^ 

oTHsTop.  merely  sabordinate. 

CoLEBiDQB»  J. — The  whole  aathoritj  of  justioss  to 
make  such  an  order  as  this  is  under  the  aot  of  Fttfisr 
ment»  and  the  question  is,  whether  the  justices  were 
actings  or  could  have  acted  under  the  38th  sectioiiy  cr 
under  the  4l8tand  42nd  sections  (rfthe  9  Greo.  4^  e.  40i 
I  think  they  were  not  actii^^  and  could  not  act  underthe 
38th  section,  but  could  and  did  act  under  the  4l8t  and 
42nd     The  language  of  the  38th  section  is  studiousty 
firamed     Upon  its  b^g  made  known  to  any  justice  of^ 
the  peace  of  any  county,  that  a  poor  person,  chaxgesUe  * 
to  any  parish  or  place  within  such  county,  is  deemed  to  ^ 
be  insane,  he  may  order  the  insane  person  to  be  broogiiti^ 
before  two  justices  of  the  county,  who,  having  called  1 
their  assistance  a  medical  man,  and  being  satisfied 
such  poor  person  is  insane,  shall  make  inquiry  into  \ 
place  of  his  last  legal  settlement.     The  justioes  did  wmm 
in  this  case,  and  obtained  hearsay  evidence  only,  whidi^ 
we,  as  lawyers,  and  probably  they,  considered  as  amountp— - 
ing  to  nothing.     It  is  said  that  nothing  appears  to  sbeti^' 
that  the  settlement  could  not  be  ascertained,  as  the  mother 
was  there,  and  could  have  proved  it,  and  therefoie^  iba^ 
the  4l8t  section  could  not  apply ;  but  ''cannot,"  in  thfl^ 
section^  must  mean  not  a  permanent  and  perpetual  dis« 
ability  to  ascertain  it,  but  only  at  that  time.     No  doubt 
the  first  duty  of  justices,  when  an  insane  paiq)«  is 
brought  before  them,  is  to  caU  in  a  medical  man,  and 
see  that  proper  provirion  is  made  in  the  way  of  medicine 
and  care;  then,  if  the  settlement  cannot  be  ascertained, 
such  medicine  and  care  must  be  paid  for  out  of  the  county 
rate.    They  may  have  a  dangerous  lunatic  before  Ihem, 
whom  it  may  be  necessary  to  remove  as  soon  as  possible ; 
there  would  be  no  time  to  tarry;  and  therefore  it  is  after 
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i  r^emoval  that  the  time  ariaeB  during  which  his  settle-^        1846. 
aa-t  can  or  cannot  be  aaoertained.  This  may  be  inferred     ^q^jh^ 
the  language  of  the  42nd  section,  in  which  the  words  mt^|-,^^,5|,_t, 
not  been  ascertained"  areused,  shewingthemto  be     of  Hbtov. 
plied  in  the  same  way  as  before,  as  though  thatwhich 
8  apparently  an  inability  had  become  a  &ct.    Here  it 
>^^mr8  the  settlement  was  not  ascertained  after  inquiry, 
1  ^lie  pauper  was  removed ;  the  42nd  section  therefore 
^IX^  and  the  jurisdiction  was  limited  to  the  justices 
^1^^  county  in  whidi  the  asylum  was  situate. 

Orders  quashed. 


"Xhe  Queen  v.  The  Inhabitants  of  Bibminoham.  Feb.  14M. 

^7  appeal  against  an  order  of  two  justices  of  the  bo-  An  order  wu 
'^^Sli  of  Birmingham,  removing  Anne  Brown  and  her  j^morij'ora 
^^X"  children,  Heniy,  James,  Eliza,  and  Edwin,  fix)m  ^^j^l^^ 

vii.  Henrj  and 
^^tt  ollien,  to  the  place  •£  tbor  m^dea  aettleme&t,  upon  tier  fljwmination,  which  alleged 
before  marriage  ahe  gained  a  settlement  in  the  appellant  pariah  by  hiring  and  aenrioe, 


2^  ibe  •ftciwaidi  DMnied«  and  that  bar  hnaband  died.    8be  added,  "  I  never  knew  or 
^^  aiT  relation  of  my  late  hnaband,  nor  can  I  tell  to  what  pariah  oi 
j^  eineat  aon  Henry  waa  bom  before  marriage." 

)  Older  was  appetled  against  on  the  following  grounds : — 


^ .  Hut  the  order  and  examinations  are  bad  on  the  ftoe  thereof. 
^,  Thut  tJMre  is  ao  sufficient  evidence  of  chargeabHity. 

^  That  the  examinations  do  not  shew  sufficient  search  after  the  husband's  settlement. 

4.  Thst  the  justices  bad  no  jurisdiction  to  remove  ^e  pauper  tiU  search  had  been  made 
^*>W  the  husband's  settlement. 

y  That  tiie  order  was  bad  as  describing  tiie  son  Henry  ss  legitimate,  whereas  the 
^uninatkms  stated  him  to  be  illegitimate. 

At  the  trial  three  objections  were  taken  to  the  sufficiency  of  the  examinations  under  the 
tat  ground  of  appeal : — That  the  examinations  did  not  allege  a  service  under  a  yearly 
hiring ;  that  the  jurat  was  insufficient  in  not  shewing  jurisdiction  in  the  justices ;  and 
Ihat,  the  pauper  being  a  markswoman,  it  ^ould  appear  on  the  examinations  that  her 
statfiPimt  was  read  over  to  her. 

HM—l.  That  theae  three  were  not  admissible  under  the  general  ground  of  appeal,  as 
te  appdlants,  having  taken  other  particular  objections  to  ^e  sufficiency  of  the  examina- 
tiona,  ooold  not  avail  themselves  of  the  general  one. 

a.  TWt  it  was  not  necessary  that  the  examinations  should  shew  an  inquiry  after  the 
iMsbaad's  settlement,  it  bdng  sufficient  for  the  respondents  to  shew  a  priml  facie  case  of 
nt,  and  the  onus  of  proof  that  the  paupiar  was  not  settled  mere  lying  on  the 


•DpcDantB. 
3.  That 


That  the  order  was  bad  as  far  as  related  to  the  iUegitimate  child. 
BwminaHons  should  be  read  over  to  all  examinants,  whether  marksmen  or  not ;  but  need 
not  puiport  to  have  been  so  read  over. 


Birmingham. 
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1846.         the  parish  of  Birminghaniy  in  the  said  borough,  to  the 

The  QuESN     P^i^h  of  Cheltenham,  in  the  county  of  Gloucester,  and 

m.-  »  V 'u.         which  was  heard  at  the  sessions  held  for  the  said  borough^ 

of  before  the  recorder  thereof,  on  the  18  th  October,  1844, 

the  sessions  quashed  the  order  of  removal,  subject  to 

the  opinion  of  this  Court  on  the  following  case. 

The  examinations  on  which  the  order  of  removal  was 
made,  so  far  as  it  is  necessary  to  set  forth  the  same  for 
the  purpose  of  this  case,  were  as  follows : — 

Bordugh  of  Birmingham,  in  the  county  of  Warwick. 
— The  examination  of  Anne  Brown,  widow,  now  re- 
siding in  Gxosvenor-street,  West,  in  the  parish  of  Bir- 
mingham, touching  her  settiement,  taken  upon  oath 
before  us,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  borough  of  Birmingham,  in  the 
said  county  of  Warwick,  this  26th  day  of  August,  1844. 
Tlie  said  Anne  Brown  says,  ''  I  am  about  thirty-three 
years  old ;  my  maiden  name  was  Anne  Young.  In  the 
year  1830,  being  then  an  unmarried  woman  without 
child  or  children,  I  hired  myself  for  a  year  as  housemaid 
at  £5  wages,  a  month's  wages  or  a  month's  warning,  tc 
Mr.  Onley,  of  St.  John's  Cottage,  Hewlett's  Road,  in 
the  parish  of  Cheltenham,  builder.  I  continued  in  that 
service  fifteen  months,  and  then  gave  a  month's  no- 
tice and  left  the  same,  and  received  the  whole  of  nij 
wages  during  the  whole  of  ray  said  service.  And  foi 
the  last  forty  days  thereof  I  resided  and  slept  in  mj 
master's  house,  in  the  said  parish  of  Cheltenham,  and 
was  all  the  time  an  unmarried  woman,  not  having  a  child 
or  children.  I  was  never  afterwards  hired  for  and  served 
a  whole  year.  In  the  year  1835,  I  intermarried  at  As- 
ton Church,  near  Birmingham,  with  my  late  husband 
Thomas  Brown,  who  died  in  March  last,  by  whom  I  have 
five  children ;  William,  aged  11,  born  before  marriage, 
in  April  1833 ;  Henry  9^,  bom  before  marriage,  in  Dec 
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James,  7 ;  Eliza^  4^ ;  and  Edwin,  2  years  old.        i846. 
three  last-mentioned  children  were  bom  in  wed-    xfceQuMK 
I  never  knew  or  saw  any  rektion  of  my  late  _  ,**-,. 
hvziBlMaid,  nor  can  I  tell  to  what  parish  or  place  he  be-  of 

loxza^^^d*  I  have  applied  to  one  of  the  relieving  officers  ™"'*^®"'^''- 
of*  JrSirmingham,  and  have  received  relief  &om  the  said 
pcax-mah  of  Birmingham  weekly  in  money  and  bread  or 
flo-CKsr  forihesupportof  myself  and  family  for  five  months 
ptt^rfc.  I  and  my  family  are  now  actually  chargeable  to 
tl^^    ^mid  parish  of  Birmingham. 

"  The  mark  of  x   Anne  Brown. 


r 

i. 


"  Sworn  before  us, -J 


c.  r  moobsom, 
Thomas  Beilby." 


"X^Iie  material  part  of  the  order  of  removal  was  as 
follows:— 

**  Sorough  of  Birmingham,  in  the  county  of  Warwick, 
to  -wit: 

**  To  the  churchwardens,  &c 

**  TJpon  the  comphunt,  &c.,  that  Anne  Brown,  widow, 

•'^^  ftur  children^  namely,  Henry,  aged  9  J  years ;  James, 

*  y^ars;  Eliza,  4J  years;  and  Edwin,  2  years  old,  have 

^^•^e  to  inhabit  in  the  said  parish  of  Birmingham,  not 

™*"^Ug  gdned  a  legal  settlement  there  nor  produced  any 

^^^^^^^ificate  owning  them  to  be  elsewhere  settled;  and 

™^^   the  said  Anne  Brown  and  tjie  said  four  children 

^"^   actually  chargeable  to  the  parish  of  Birmingham ; 

^'^^>  the  said  justices,  &c.,  do  adjudge,  &c.,  that  the 

**^^^ul  settlement  of  them  the  said  Anne  Brown,  and 

^^s^uy,  James,  Eliza,  and  Edwin,  the  said  four  children, 

^  ^^^  the  said  parish  of  CheltenhauL" 

*^Hie  following  are  the  grounds  of  appeal,  material  for 
^•^  consideration  of  this  Court. 

let  That  the  said  order,  and  the  examinations  on 
^))ich  the  same  appears  to  have  been  made,  and  th^ 

VOL.  n.  X  N.  8.  c. 


BUMIMOHAM. 
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1046.         notice  of  ohaigeabilitj  accompaiiTiiig  the  same,  and  eadK^ 
The  QuBSN     ^^^  every  of  them,  is  bad  and  inauffident  on  the  &om^ 
TVInWHt-it.  thereof  respectively. 

of  ^  5th.  That  there  is  no  sufficient  evidence  of  charge—^ 

ability. 

8th.  That  the  said  examinations  on  which  the  saiSs 
order  was  founded  do  not  shew  that  any  search^  inquirys.'^ 
or  endeavour  was  made  by  the  churchwardens  and  over— ^ 
seers  of  the  said  parish  of  Birmingham^  or  by  any  ofc 
them,  or  by  any  person  or  persons  on  their  behalf^  to^= 
discover  the  settlement  of  Thomas  Brown,  the  deceased^ 
husband  of  the  sdd  Anne  Brown,  before  the  wiAlring  of3 
the  said  order  of  removaL 

9th.  That  the  said  examinations  do  not  shew  that  any   ' 
proper  or  sufficient  search  was  ever  made  for  the  settle- 
ment of  the  said  Thomas  Brown. 

10th.  That  the  said  justices  had  no  jurisdiction  to 
make  the  said  order  to  our  said  parish  as  the  place  of 
the  maiden  settiement  of  Anne  Brown,  without  reason- 
able and  satisfactory  evidence  being  adduced  and  given 
before  them  that  the  said  Thomas  Brown  had  no  settle- 
ment»  or  that  his  settlement  could  not  be  discovered; 
and  that  the  said  justices  made  the  said  order  without 
any  such  evidence. 

11th.  That  the  said  Anne  Brown  could  have  given 
information  by  means  whereof  tlie  settiement  of  the  said 
Thomas  Brown  might  have  been  discovered. 

12th.  That  the  said  order  is  bad  in  this,  that  it  de- 
scribes the  eldest  son  Henry  as  if  he  warf  legitimate, 
whereas  the  evidence  on  which  the  said  order  was  made 
shews  that  he  was  a  bastard. 

At  the  hearing  of  the  appeal  it  was  objected,  on  the 
part  of  the  appellants^  under  the  first  ground  of  appeal^ 
1st,  That  it  did  not  appear  on  the  face  of  the  examina- 
tions that  the  pauper  Anne  Brown  gained  a  settiement 
by  hiring  and  service,  as  it  is  nowhere  shewn  that  the 
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aoExnrioe  of  the  said  Anne  Brown  was  under  any  hiring        i846. 

foir  a  year,  nor  that  there  was  an  uninterrupted  senrioe     ThtQumttH 

fi>r  a  year,  under  any  hiring  connected  with  the  hiring  _.,*'•., 

Tnelnhabitniti 

rox"  a  year.  of 

In  answer  to  this  it  was  contended  for  the  respondents,  ^■•^"oham. 
that  the  appellants  were  not  entitled  under  their  first 
ground  of  appeal  to  be  heard  on  the  objection  taken  by 
them;  and  2ndly,  that  the  examination  was  legally 
BuflScient  to  support  a  settlement  by  hiring  and  service. 
The  recorder  was  of  opinion  that  the  appellants  were 
entitled,  under  their  first  ground  of  appeal,  to  be  heard 
on  this  objection ;  and  2ndly,  that  the  examination  of 
'^Juie  Brown  did  not  shew  a  sufficient  legal  settlement 
^y  hiring  and  service ;  and  quashed  the  said  order  of 
^■^inoval,  subject  to  the  opinion  of  this  Court  on  both 
these  points. 

It  was  further  objected,  on  the  part  of  the  appellants, 
**  the  same  time — 

Sndly.  That  it  nowhere  appeared  on  the  face  of  the 
^laminations  that  they  were  taken  by  or  before  any 
J'^tice  of  the  peace  having  jurisdiction  in  and  for  the 
^'^ugh  of  Birmingham,  inasmuch  as  it  did  not  appear 
''^^t  the  said  C.  K.  Moorsom  and  Thomaa  Beilby,  in 
^^  jurat  of  the  examinations  named,  were  justices  of 
^^  peace  for  the  said  borough  of  Birmingham. 

3rdly.  That  it  appeared  on  the  face  of  the  examinations 
^*  Anne  Brown  that  she  was  a  markswoman,  and  that  nei- 
ttx^f  in  the  jurat  nor  attestation  of  the  examination  is  it 
**^ewn  that  her  examination,  as  taken  in  writing,  was 
'^^^  over  to  her,  or  that  she  knew  the  contents  thereof. 
4thly.  That  it  did  not  appear  on  the  face  of  the  exar 
ininations  that  sufficient  or  any  search  or  inquiry  had 
been  made  to  discover  the  settlement  of  Thomas  Brown, 
the  husband  of  the  said  Anne  Brown,  nor  that  he  had 
no  settlement. 
5thly.  That  it  did  not  appear  on  the  face  of  the  exa- 
x2 
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1846.         minations  by  any  l^al  evidence  that  the  said  An^ 
Brown^  before  or  at  the  time  of  the  making  of  the  aafi 


The  QuBBN 


BlRMXKOHAM* 


V-  .         orders^  was  chargeable  to  the  said  parish  of  Birminghair 
of  6thly.  That  the  said  order  was  bad  so  far  as  it  re 

garded  Henry^  the  son  of  the  said  Anne  Brown,  inas 
much  as  it  purported  to  remove  the  said  Henry  as  Iq^ 
timate,  whereas  it  appeared  on  the  face  of  the  fixaminai 
tion  of  the  said  Anne  Brown  that  he  was  illegitinoate. 
In  answer  to  the  2nd  and  3rd  objections  it  was  con 
tended,  for  the  respondents,  that  the  appellants  were  na 
entitled,  under  their  grounds  of  appeal,  to  be  heard  oi 
them ;  and,  with  regard  to  all  the  five  last  objections,  tbi 
respondents  contended  that  the  said  examination  am 
order  were  sufficient. 

The  recorder  was  of  opinion  that  the  appellants  wen 
entitled  by  the  first  ground  of  appeal  to  be  heard  on  th 
second  and  third  objections  taken  by  them  to  the  sai* 
examinations,  but  he  overruled  all  the  five  last  objec 
tions,  and  granted  a  case,  at  the  request  of  the  appellantE 
for  the  opinion  of  this  Court  upon  all  the  points  he 
aforesaid. 

If  this  Court  should  be  of  opinion  that  the  said  ordei 
ought  to  have  been  quashed  by  the  said  recorder,  eithe 
on  the  ground  on  which  it  was  quashed,  or  upon  any  oi 
either  of  the  other  objections  so  taken  as  aforesaid  b; 
the  appellants,  then  the  order  of  the  court  of  quarte 
sessions  is  to  be  confirmed,  otherwise  to  be  quashed,  am 
the  order  of  removal  to  be  confirmed. 

Sir  F.  Kelly^  Solicitor-General,  and  Greaves^  in  sup 
port  of  the  order  of  sessions  (a) — The  examinations  ari 
defective  for  not  shewing  a  service  under  a  yearij 
hiring ;  but  a  preliminary  question  arises  whether  ih* 
appellants  are  in  a  situation  to  take  the  objection  undei 

(a)  January  21st,  before  Lord  Dmman,  C.  J.,  PaUetm  andG^ 
ridge,  Js. 
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the  general  ground  that  the  examinations  are  bad  on         ]846. 
the  face  thereof,  when  there  are  particular  objections 


TheQvBiN 


BUMINeHAM. 


takeu  to  the  examinations.     In  Begma  v.  Middleton  in  ^^  . 

'^^9dale  (a)y  no  time  was  specified  for  which  the  tene-  of 

ment  was  rented,  and  the  Court  held  that  the  objection 
<^iild  be  taken  imder  a  general  ground  of  appeal  that 
the  examinations  were  bad  on  the  face  thereof.     In 
^^7ui  V.  Flockt0n  (b)j  the  want  of  statement  of  resi- 
lience was  allowed  imder  the  general  ground  of  appeal, 
the  other  grounds  of  i^peal  merely  raising  questions  of 
&ct.       Here  the  pauper  states  in  her   examination, 
'^  I  continued  in  that  service  fifteen  months,  and  then 
K^ve  a  month's  notice,  and  left  the  same,  and  received 
the  whole  of  my  wages  during  the  whole  of  my  said 
service,  and  for  the  last  forty  days  thereof  I  resided 
^d   slept  in  my  master's  house,  in  the  said  parish  of 
Cheltenham."     It  is  not  alleged  that  the  service  was 
'^der  the  yearly  hiring,  and  there  is  nothing  to  shew 
^•^t  the  pauper  served  the  last  three  months  under  the 
yearly  hiring :  Regina  v.  The  Recorder  of  PanJtefrajct  (c), 
^^B^na  V.  Pilkmgion  (d).     In  Regina  v.   8L    Sepulchrey 
^^^^thampton  («),  the  examination  stated  that  the  pauper 
'^^ted  a  house  from  July  1839  to  July  1841,  and  paid 
^^    whole  of  the  rent  during  that  time;   which  was 
^*d  bad  because  the  occupation  was  not  shewn  to  be 
^*^^er  such  yearly  hiring.     The  Court  then  said,  that 
^^thing  should  be  left  to  inference,  but  that  the  facts 
^*^^uld  be  distinctly  stated:  Regina  v.  North  Bovey{f\ 
'^^gma  v.  Old  Stratford  {g\  Regina  v.  Stoneleigh  (A),  Re^ 
^^^la  V.   Wymondham  (t),  Regina  v.   St  PauTs^   Covent 
harden  (A). 


(a)  10  A.  &  E.  688.  (/)  2  Q.  B.  R.  500. 

(b)  2  Q.  B.  R.  535.  (g)  Id.  513. 

(c)  Id.  548.  (h)  Id  530. 

(d)  Anih,  Vol.  l,p.  90.  (i)  Id.  541. 

(e)  Id.  400.  (k)  Ante,  Vol.  1,  p.  20. 
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1846.  The  expresEdon,  that  the  pauper  received  her  wag^ 

TheQvuN    ^^^™^  ^^^  *^*^  service,  does  not  cure  the  defect,  became 

*^  the  word  "  said  "  has  been  held  merely  to  identify  the  pei^ 

of  son  or  thing  mentioned  with  what  has  gone  before,  Im 

it  does  not  import  that  which  is  matter  of  description 

Rex  V.  Martin  {a)y  Rex  v.  Mca{field{b\  Rex  v.  Cheert{e^ 

Regina  v.  KUlerby  (d),  and  Regina  v.  St.  Margartt^ 

Westminster  {e).     The   sessions  is  the  proper  tribunal 

to  decide  on  the  validity  of  the  examinations ;  and  the 

sessions  having  held  them  to  be  insufficient,  the  Conrl 

will  not  reverse  that  decision :  Regina  v.  The  Recorim 

of  Pofntefract{J'\  Regina  v.  Hie  Justices  qfKestef>en(g)_ 

and  Regina  v.  Bakewell  (A). 

The  jurat  is  defective  for  not  shewing  jurisdictaon 

.  The  examination  of  the  pauper  appears  to  have  been 

**  taken  before  us,  two  of  her  Majesty's  justices  of  tha 

peace,"  but  it  does  not  appear  to  have  been  sworn  befoi« 

the  same  justices :  Regina  v.  Shipston-upon^Stour  {{), 

As  the  examinant  in  the  case  was  a  markswoman 
her  examination  should  appear  to  have  been  read  over 
to  her,  in  analogy  to  the  practice  in  the  case  of  affi. 
davits.  [Coleridgey  J. — ^Every  examination  should  b» 
read  over  to  the  examinant,  whether  he  can  read  ans 
write  or  not.  There  is  a  rule  in  this  Court,  that,  ir 
the  case  of  affidavits,  this  must  appear  to  have  bees 
done ;  but  there  is  no  case  which  says  it  must  appear  it 
have  been  done  with  examinations.  What  right  ha« 
we  to  impose  such  a  rule  upon  magistrates,  or  to  prv 
siune  they  have  not  taken  proper  pains  to  make  be 
aware  of  what  was  taken  down  ?] 

The  order  is  abo  defective  with  respect  to  the  adju- 


(a)  9  C.  &  P.  215.  (/)  2  Q.  B.  R.  548. 

(b)  Burr.  S.  C.  453.  (g)  Ante,  Vol.  1,  p,  151. 

(c)  4  B.  &  C.  902.  (A)  Id.  571. 
{d)  Ante,  p.  26.  (i)  Id.  230. 
(e)  Ante,  p.  31. 
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dication  of  the  settlement  of  the  eon  Henry,  who  10        1846. 
there  described  to  be  the  child,  that  is,  legitimate  child,     j^  qubbw 
R^sffina  V.   tatky{a\   Rex  v.   Wyhe{b\  whereas  the  Thein^bitMito 
ex-«nriinations  shew  him  to  be  illegitimate.     The  order  of 

wdll  be  conclusiye  hereafter  on  the  appellants,  as  to  the 
sozi's  settlement ;  but,  inasmuch  as  he  is  illegitimate,  he 
oxiljr  retains  the  settlement  of  his  mother  up  to  the 
^S^  of  sixteen,  and  therefore  the  appellants  are  preju- 
^oed  by  the  order :  Rex  v.  Sikhester  (c),  Rex  v. 
-Bis^Mdcam  (rf).  Rex  v.  Woodchester  («),  Rex  v.  Hinx- 
•*'*>>^*A(/),  and  Rex  v.  Binegar  {g), 

l^lie  examinations  are  also  defective  for  not  shewing 

^^^^stt^  proper  inquiry  has  been  made,  in  order  to  ascertain 

tlio    settlement  of  the  husband.     The  pauper  says,  "  I 

^^ver  knew  or  saw  any  relation  of  my  late  husband,  nor 

^^^•»i    I  tell  to  what  parish  or  place  he  belonged."    The 

^^^^mination  must  state  that  the  ordinary  sources  of 

^^^^oxmation  respecting  the  settlement  of  the  husband 

^^^o  been  exhausted,  before  the  wife  can  be  removed  to 

*^^T'    maiden  settlement.     In  Rex  v.  St  Matthewy  Beth' 

^^=^   Green  (A),  it  is  said,  «  The  child's  settlement  fol- 

^^'^^a  that  of  its  father,  if  the  father's  can  be  found;  and 

^^^  li^BCOurse  shall  be  had  to  the  mother's  settlement,  till 

^^^^t;  of  the  father's  can  be  traced  no  further."    In  Rex 

.  •     ^/.  Maryy  I^cester  (i),  the  Court  expressed  an  opin- 

^^^>  that  before  a  child  could  be  removed  to  its  birth 

^^"^tJement,  inquiry  should  have  been  made  as  to  the 

^^"^tilement  of  the  parents.     And  in  Regina  v.  Leeds  (A), 

^^*^^   Regina  v.  Yelvertoft  (/),  the  Court  required  some 


Co)  Ante,  p  42.  {g)  7  East,  377. 

^h)  Burr.  S.  C.  264.  {h)  Burr.  S.  C.  485. 

(c)  Id«  551.  (t)  3  A.  &  £.  644. 

\d)  Id.  253.  \k)  Ante,  Vol.  1,  p.  257. 

(e)  Id.  191.  (0  Id.  476. 

(/)  Cald.  42.  (m)  Cald.  39. 
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1846.        evidence  of  searcL     The  cases  of  Bex  v.  Eytan  {m\  Be 

TbmQvMMv    ^'  ^^^'i*^*^''*  (^)*  wid  Rex  v.  Weeterham  (A),  are  da 

V.  tinguishable,  because  in  those  cases  it  appeared  the  aef 

of  tlement  of  the  husband  was  not  known;  and  .Bee 

MMAM.  jgjjj^j^y^i^j  (c)  passed  without  much  argument^  and  tl 

case  was  sent  back  to  sessions.     The  presiimptifln  i 

that  every  man  has  a  place  of  aettlement»  which  \ 

marriage  is  communicated  to  his  wife,  and  that  prenm 

tion  ought  to  be  rebutted  before  the  wife  can  be  remor 

to  her  maiden  settlement;  as  a  woman  by  mairiaj 

Acquires  the  settlement  of  her  husband,  and  of  ooib 

loses  any  settlement  she  may  liave  previously  acquire 

Rex  V.  8aighUm'<m-the'Hai[d)y  Rex  v.  SL  GUeMHHr^ 

Fields  {e),  and  Rex  v.  lVoodsford{f).     [They  dted  al 

SL  Giks  V.  St.  Margarefiy  WeetmxMUr  (^).] 

MSkr  and  Spoaner^  contnL — In  Regina  v.  MkkUd 
in  Teesdak  (A)  and  Regina  v.  Flockton  (<%  the  objc 
tions  were  admitted,  under  the  general  ground  that  \ 
examinations  were  bad,  no  other  objections  of  a  tech 
eal  nature  having  been  taken.  In  Regina  v.  SUxf 
Fiizpaxne  (A),  the  Court  held,  that,  where  technical  c 
jections  were  taken,  the  parties  must  rely  on  the 
pointed  out,  and  could  not  resort  to  the  general  grouii 
[They  were  stopped  as  to  this  point] 

Lord  Denman,  C.  J. — I  think  it  is  an  importa 
principle,  and  one  which  should  now  be  well  understoo 
that  if,  besides  the  general  objection,  particular  olge 
tions  are  pointed  out  in  an  examination,  the  appeUaa 


(a)  Cald.  206.  (/)  Cald.  236, 

\h)  2  Bott.  108.  {g)  2  Bott.  107. 

(c)  13  East,  311.  {h)  10  A.  &  £.  688. 

(rf)  2  B.  &  A.  162.  (t)  2  Q.  B.  R.  535. 

(f)  Burr.  S.  C.  2.  \k)  Id.  488. 
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sliall  not  avail  themselvee  of  the  general  one,  to  insist 
upon  other  defects  which  they  have  not  pointed  out. 
Tiie  reason  for  adherinir  to  this  rule  is  obvious;  for. 
WAen  attention  is  called  to  a  particular  objection,  the  of 


sixsndents,  if  it  is  valid,  may  admit  the  defect,  and 
abandon  their  order,  or,  if  they  think  it  invalid,  may  go 
doipm  to  trial  anticipating  no  other. 

Sere  the  first  ground  of  appeal  does  not  mention  the 
oe^tlement,  but  raises  a  general  objection  to  the  suffi- 
ciency of  the  examinations ;  then  come  two  grounds  of 
appeal,  specifying  particular  objections  to  the  same 
e^aixunations.  To  these  particular  objections,  there- 
^>:^  the  appellants  must  be  confined.  This  dedsion 
^^^poees  also  of  the  objection  to  the  jurat,  and  the  ques- 
^^^^  of  the  examinant  bdng  a  markswoman. 

-Jailer  and  Spoaner. — The  objection  to  the  order  is, 

^'^^^'t;  it  describes  the  son  Henry  as  legitimate,  whereas 

^^^    examinations  shew  him  to  be  ill^timate.     It  is 

^^ox^oeded,  that  the  son  follows  the  settlement  of  the 

'^^^^tlier ;  and  if  his  settlement  should  come  in  dispute 

^^^'^after,  it  would  be  competent  for  the  parties  to  shew 

*^^»t;  he  was  illegitimate,  because  at  the  age  of  sixteen 

^    ^ifierent  state  of  things  arises,  and  the  law  provides 

^  ""^^^t:;  at  the  age  of  sixteen  aniUegitimate  child  shall  take 

*    ^    V>irth  settlement. 

-^Vs  to  the  sufficiency  of  the  examinations,  on  the 

K^c>xmd  that  they  do  not  disclose  a  proper  search  after 

*^^     settlement  of  the  pauper's  husband,  the  rule  is  laid 

^^x^^irn  in  1  Nolan,  293  (4th  cd.),  that,  "  although  tiie 

*^^Vi.-per  is  removed  as  a  married  woman,  it  will  be  suffi- 

^^^Xit  to  prove,  in  support  of  the  order,  that  her  maiden 

^^'^'tlement  is  in  the  place  to  which  she  is  removed ;  and 

^*^^:i  other  side  must  shew  a  settlement  of  the  husband 

^^^^where  to  get  rid  of  it,  and  tliat  whether  he  is  living 
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1846.        or  dead ;"  and  the  cases  cited  are,  Rex  v.  Rytm  (a)»  h 
I^Qdun     ^'  ^oodsfard  (A),  and  Rex  v.  JEdisore  (c).     In  Rex 
Thelnl^bitan     ^V3^(^  ^^^  EUenboroughy  C.  J.,  said,    «If 
of  respondent's  parish  prove  enough  to  launch  a  pri 

facie  case  of  settlement,  is  it  necessary  that  they  sho 
prove  more?"  Rex  v.  Harberton  {e)  is  a  deoisioii 
the  same  effect,  and  the  authority  of  that  case  has  b 
supported  by  the  later  cases,  Rex  v.  St.  Marj/y  Bm 
ley(f)y  Regina  v.  St.  Margarefsy  Westminster  {^ijy  \ 
Regina  v.  Yehertoft  (A).  It  does  not  appear,  from 
pauper's  examination,  that  her  husband  ever  gaine 
settlement;  and  if  some  search  is  requisite,  it  wo 
involve  questions  of  great  difficidty  to  say  what  amo 
of  search  would  be  requisite  under  the  particular  • 
cumstances  of  each  case,  and  is  a  question  for  the  i 
sions  to  decide :  Regina  v.  Kenilworth  (i). 

Lord  Dbnman,  C.  J. — All  the  objections  but  l 
have  been  disposed  of  in  the  argument  With  reg 
to  the  misdescription  of  the  son,  I  think  the  object 
is  a  good  one.  In  the  first  place,  it  is  untrue,  i 
ought  not  to  be  stated ;  and  though  it  is  perhaps  diffic 
at  once  to  see  the  consequences,  many  cases  might 
supposed  where  it  would  be  material,  as  the  pariah 
some  future  occasion  might  find  itself  bound  to  si 
port  him,  on  the  ground  of  his  being  legitimate,  wl 
it  would  not  be  bound  if  he  was  not  so.  It  points 
parish  to  a  different  branch  of  inquiry  as  to  his  setl 
ment,  and  so  misleads  them.  It  is  no  answer  to  s 
that  it  appears  from  the  examinations  that  he  was  be 

(a)  Cald.  39.  (/)  1  B.  &  Ad.  201. 

(6)  Id.  236.  {g)  Ante,  p.  31. 

(c)  Id.  371.  (A)  Ante,  Vol.  1,  p.  476. 

(rf)  4  M.  &  S.  52.  (t)  Ante,  p.  66. 

(e)  13  East,  311. 
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y^^ikie  marriage ;  I  do  not  think  that  parishes  should  be         1846. 
tlXowed  to  spell  out  examinations^  in  order  to  obviate     xhe  Qvbbn 
lEmistakes  which  they  themselves  have  made.    As,  there-  ^  ,  ,*'•  . 

,  The  Inhabitant! 

fox^  the  child  in  this  order  is  called  child  generally^  of 

tliat  must  mean  legitimate,  as  in  Regina  v.  Totley{a\  »»«im«"am. 
wliich  is  an  imtrue  description.  They  should  describe 
these  things  properly,  and  leave  nothing  to  the  chance 
w-hether  the  misdescription  will  prejudice  any  one  or 
i^ot.  The  other  matter,  as  to  the  sufficiency  of  search, 
introduces  a  question  of  considerable  general  import- 
ance, which  shoiild  be  well  settled  in  practice,  and  we 
^l^erefore  wish  to  consider  it 

Cur.  adv.  vult. 

XKwd  Denman,  C.  J.,  now  delivered  the  judgment  of 
*^  Court. 

'X^he  only  point  in  this  case  left  for  the  consideration 

^^  tike  Court,  is,  whether  it  is  competent  for  the  respond- 

^^^^t^  to  go  into  evidence  of  the  maiden  settlement  of 

^^^    wife,  without  some  more  proof  that  inquiry  had 

*^^^^ii  made  after  that  of  the  husband.     We  think  there 

®*^ovild  be  some  understood  rule  on  this  subject,  and 

^^^t;  the  rule  is  properly  laid  down  by  Bayley^  J.,  in  Rex  v. 

^*^*   Jlfory,  5«?CT-fey (A)— "Where  the  respondent's  evi- 

^^^oe  makes  out  a  maiden   settlement,   and   contains 

'^^^'tV^ng  to  shew  that  any  subsequent  settlement  which 

^^^v^ld  supersede  the  maiden  settlement  has  been  gained, 

^^^t;  constitutes  a  prim&  facie   case,  and  the   onus  of 

^^^^'^K^f  that  the  pauper  wad  not  settled  there  lies  on  the 

^l^X^ellants."    That,  we  think,  is  a  wholesome  rule,  and 

^^^    that  can  in  practice  be  easily   acted   upon,  and 

^^*xich  Mr.  Symons  has  stated  in  his  book  (c)  as  de- 

^^^ible  from  all  the  cases.     It  was  contended  in  argu- 


^o)  Ante,  p.  42.  (c)  Symons  on  Parish  Settle- 

^6)  1  B.  &  Ad.  205.  tlements,  p.  114. 
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ment,  that  no  aathoritieB  were  oited  for  tibe  deciaon       ^^ 

Bemv.  HarberUm  (a)»  bat  there aie  abundanoe of  auilM^^*** 

ities  in  support  of  this  view  to  be  found  both  in  ^ 

cott  and  Burrow.    It  is  desirable,  and,  in  fiie^  it 

the  interest  of  a  parish  remoying  a  manned  ^ 

her  maiden  settlement,  to  make  inquiries  respeoiuig  1 

settlement  of  the  husband,  because  upon  that  her  i 

tlement  must  generally  depend;  but  if  nothing  b«t 

maiden  settlement  appears,  tliat  is  a  primft  fiMse  ( 

In  Regina  v.  Yelv€rtoft{b\  something  was  said 

the  propriety  of  making  some  inquiry  for  the 

ment  of  the  husband  before  removal;  bat»  on  i 

ation,  we  adhere  to  the  cases  of  Rex  y.  HarberUmiJ^^ 

and  Rex  v.  St.  Mary^  Beverley  {c)y  because  the  niL«^^ 

there  laid  down  can  be  easily  put  in  practio^  and  < 

away  with  baffling  and  difficult  questions  whidi 

otherwise  firequently  arise,  as  to  what  amount  of  i 

has  been  and  should  be  made  in  each  case. 


Order  of  sessions  quashed,  ezoept ; 
to  the  ill^timate  child. 

(  c)  13  East,  311.  (h)  Ajit^,  Vol.  1,  p.  47t. 

(c)  IB. &  Ad. 201. 
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Campbell  and  Another  v.  The  Queen.  jr^^  14/^, 

{In  £rrar). 

1-  HE  prisoners  were  tried  before  the  recorder  of  the  a.  and  B. 
borough  and  city  of  Chester,  on  the  14th  of  July,  1845.  ^"jjfd^^^nr 
The  indictment  consisted  of  two  counts.     In  the  first  containing  two 

**v       A    ^1  •  1  T       .  1  1.         •  counti,  one  for 

count  the  prisoners  were  charged  with  stealing  in   a  stealing  in  a 
dwelling-house  money  above  the  value  of  £5.     In  the  arovWXe 
last,  they  were  charged  with  simple  larceny.     The  re-  of£5.andthc 
cord,  after  setting  forth  the  proceedings,  concluded  as  larceny,  and 
foUows:  "That  the  said  Robert  CampbeU  and  John  wMSirthS 
ttaynes  are  guilty  of  the  felony  aforesaid  on  them  above  ^)^^^^  fo^ 
charged,  in  the  form  aforesaid,  as  by  the  indictment  ten  years /or 
aforesaid  is  above  supposed  against  them.     And  there-  qforetaid. 
upon  it  is  forthwith  demanded,  if  they  the  said  Robert  oU^t\Z^^ 
Campbell  and  John  Haynes,  or  either  of  them,  have,  or  ^^«  judgment 

1  "^  ^  •'        '  '         was  bad ;  as 

*^ow  anything  to  say  wherefore  the  said  recorder  and  either  the 

J^^tice  ought  not  upon  the  premises  and  verdict  afore-  alleged  one 

^^,  to  proceed  to  judgment  against  them,  who  nothing  co^^^in^hich 

^^i^her  say,  unless  as  they  before  have  said,  and  by  the  ^^^^  the  judg- 

g^»_l  "^  ...  T     •  ment  was  bad 

^^^  recorder  and  justice  is  fully  understood.     It  is  con-  for  uncertainty, 

^^dered  and  adjudged  by  the  court  here,  that  the  said  having^the'**' 

^bert  Campbell    and  John    Haynes  respectively  be  g^'toTh^w^^^ 

^"^^Bported  beyond  the  seas  to  such  place  as  her  Majesty,  ticular  count  in 

y  and  with  the  advice  of  her  privy  council,  shall  direct  which  would 

^^^  appoint,  for  the  term  of  ten  years."  u  auS  *"' 

J^e  points  relied  on  bv  the  plaintiffs  in  error  were —  separate  felony 

^  '^  '-  1     1  1       "^  ®*^'^  count, 

1 .   That  it  does  not  appear  by  the  record  that  the  in  which  case, 
Judgment  was  given  upon  the  verdict  or  premises  in  the  foL^d7ut  one^ 
^^^rd  mentioned,  or  for  what  reason  or  for  what  offence  j^^^^g^f  ? 

^^  offences  it  was  eriven.  bad,  because  the 

°  word  "  felony" 

cannot  be 
treated  as  no  men  collectiTuni. 
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1846.  2.  That  If  it  does  appear  at  all  for  what  ofiSsnoe 

Camfbbll     ^^  given,  the  judgment  as  well  as  the  verdict  s^peaiiis 
^'  to  apply  to  the  last  count  of  the  indictment,  and  to  Hm 

count  alone ;  and  therefore  the  sentence  of  tninsporta 
tion  for  ten  years  is  ill^al  and  void. 

3.  That  it  is  at  least  uncertun  to  which  of  theooimf 
of  the  said  indictment  the  said  verdict  and  judgmoi 
apply.  And  it  is  therefore  uncertain  whether  the  plain 
tifis  in  error  have  not  been  sentenced  to  a  punishmeD 
not  warranted  by  law^  and  that  therefore  the  said  jodg 
ment  ought  to  be  reversed. 

4.  That  it  does  not  appear  that  it  was  demanded  c 
the  prisoners  whether  they  or  either  of  them  had,  o 
knew  anything  to  say  why  the  said  recorder  ought  nc 
to  proceed  to  judgment  against  them. 

Peacock  (with  whom  waa  fF.  Yardley),  in  support  c 
the  writ  of  error. 

The  terms  of  the  verdict  leave  it  doubtful  whethtf 
the  jury  found  the  defendants  guilty  of  the  chaig 
alleged  in  the  first  or  second  count  in  the  indictmen^ 
It  is  in  the  singular  number,  ^^  guilty  of  the  felony  afor^ 
said,"  and  is  therefore  equally  applicable  to  the  secov 
count,  which  would  not  support  the  judgment,  as  to  tta 
first  count,  which  would ^  and  this  uncertainty  vilaat£ 
the  finding  and  the  judgment  consequent  upon  it,  b^ 
cause  the  Court  will  not  in  its  discretion  apply  the  judg 
ment  to  that  count  in  an  indictment  which  will  suppoc: 
the  finding  of  the  jury:  O' Connelly.  The  Queen  (a^ 
There  is  nothing  on  the  record  to  contradict  the  supper 
sition  that  part  of  the  judgment  may  have  been  awarded 
in  respect  of  the  ofience  contained  in  the  second  count  ; 
and,  if  so,  then  judgment  has  not  been  given  on  mj 
one  count  which  will  support  the  sentence  of  transport* 

(a)  11  C.  &  F.  155. 
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at^ion  for  ten  years:   Whitehead  v.  The  Queen  {a).      In         i846. 
(y  CmneO  v.  The  Queen  (A),  Farkey  B.,  says,  "  The  pre- 
sumption is,  that  every  count  in  an  indictment  imports 
on  the  &ce  of  the  record  a  separate  offence,  as  Mr.  Jus- 
lice  Bulkr  states  in  Rex  v.  Voung  (c) ;  though  the  late 
Mr.  Justice  Taunton  intimated  a  different  opinion,  I 
Ifaink  without  suflScient  ground,  in  Rex  v.  PaweU  (d)." 
But  the  last  case  has  been  in  effect  overruled  by  O^Can" 
%eO  V.  The  Queen  (e).      If  two  indictments  were  pre- 
fened  against  the  same  person,  one  charging  him  with  a 
compound  larceny,  and  the  other  with  a  simple  larceny, 
and  one  plea  to  both,  and  sentence  is  passed  for  the  fe- 
lony aforesaid,  the  Court  cannot  say  on  which  indictment 
the  jury  find  him  guilty.     [ColeridffeyJ. — The  general 
practice  is  for  a  defendant  to  {dead  separately  and  be  tried 
separately  on  each  indictment]     In  Culliford^s  case  (f) 
^  Court  expressed  an  opinion  that  a  person  might  be 
tied  on  two  indictments  at  once,  one  upon  a  coroner's 
''^quirition,  and  the  other  on  a  bill  found  by  the  grand 

ffaddmgtony  QontrL — The  case  of  G^ConneU  v.  TJie 

Went  (e)  only  applies  to  misdemeanours,  and  the  rea- 

"^^^Ung  there  used  is  wholly  inapplicable  to  cases  of  felony. 

-^^e  point  then  decided  was,  that,  in  an  indictment  for 

*  tuisdemeanour,  where  some  of  the  counts  were  bad 

*^d  the  judgment  was  for  the  offences  aforesaid,  the 

^urt  was  unable  to  say  on  which  counts  the  judgment 

pJ^oceeded.     In  cases  of  felony,  it  seems  an  admitted  rule 

^  law  that  a  person  can  only  be  charged  with  one 

^ence  in  one  indictment,  and  there  is  nothing  from 

which  the  Court  can  infer  that  this  indictment  relates  to 


(a)  14L.J.,N.S.,M.C.,165.        {d)  2  B.  &  Ad.  75. 
(6)  11  C.  &  F.  295.  (e)  11  C.  &  F.  155. 

(0  3  T.  R.  106.  (/)  6  Mod.  219. 
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1846.         separate  felonies.      Tindal,  C.  J.,  in  O'CamneU  y.  2^ 
Campbell      Q^^en  (a),  says,  "  In  cases  of  felony  where  the  in^or' 
J'  ment  contuns  seyeral  counts,  a  proceeding  altogeth^ 

unknown  in  ancient  times,  it  is  well  known  in  practic 
that  the  various  counts  have  been  introduced,  not  for  tk 
purpose  of  charging  the  prisoner  with  divers  and  distinc 
felonies,  but  for  the  purpose  of  meeting  any  cUfficolt; 
which  might  arise  on  the  trial  from  the  misdescripticni  o 
the  offence  in  a  single  count.''  Each  count  on  this  le 
cord  charges  the  same  felony,  but  described  in  the  fini 
count  to  have  been  committed  under  aggravated  curcom 
stances,  and  the  finding  of  the  jury,  which  is  admitted  t 
apply  to  the  whole  indictment,  is  in  effect  that  the  dE 
fendants  are  guilty  of  the  whole  matter  charged  in  tb 
indictment,  as  the  Court  held  in  Bex  v.  Pcwell  (i).  1 
has  been  argued  that  the  punishment  is  divisible,  an 
may  be  apportioned  on  each  coimt ;  but  in  fiu^the  sere 
years'  transportation  for  the  simple  larceny  is  include 
in  and  forms  part  of  the  sentence  on  the  first  conn, 
which  will  support  the  judgment  that  has  been  givei 
[Coleridge^  J. — The  jury  may  have  found  the  defend 
ants  guilty,  one  of  stealing  in  a  dwelling-house,  andoa 
out  of  it]  There  must  be  two  distinct  felonies  to  wtf 
want  any  such  finding  of  the  jury.  There  is  nothing  Oi 
the  record  to  shew  that  two  offences  have  been  oom 
mitted. 

Peacock^  in  reply. — The  practice  referred  to  by  Tikia- 
C.  J.,  will  not  supersede  a  rule  of  law  that  each  cood 
in  an  indictment  imports  a  separate  offence.  In  an  in 
dictment  for  cutting  with  intent  to  murder  and  to  d" 
grievous  bodily  harm,  the  prisoner  is  charged  with  tw< 
offences ;  and  if  judgment  was  given  for  the  felony  afore 
said,  the  Court  would  be  in  doubt  on  which  charge  tbi 

(a)  11  C.  &  F.  240.  {jb)  2  B.  &  Ad.  75. 
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jury  found  him  guilty.     S05  stealing  in  a  dwelling-house         1846. 

above  the  value  of  5/.,  and  simple  larceny,  are  each     Campbbll 
oflGsiices  at  common  law ;  the  statute  only  adds  an  addi-  ^- 

tional  punishment.  The  same  rule  prevails  in  criminal 
as  in  dvil  pleading.  In  Taylor  v.  Cole  (a),  which  was 
an  action  of  trespass,  the  declaration  contained  two 
counts,  and  only  one  act  of  trespass  was  committed :  it 
was  held  that  the  plaintiff  was  not  entitled  to  a  verdict  on 
both  counts,  because  each  count  imported  to  be  for  a  dif- 
ferent trespass.  If,  therefore,  only  one  offence  has  been 
committed,  the  defendants  cannot  be  found  guilty  on 
both  counts  in  the  same  indictment,  and  it  is  left  uncer- 
**in  on  which  the  jury  have  found  them  guilty.  If  two 
cfiences  have  been  committed,  then  part  of  the  sentence 
''^UBt  be  taken  to  attach  on  the  second  count,  and  the 
judgment  on  the  first  is  consequently  insufficient 

Cur.  adv.  vult. 

tKird  Denman,  C.  J.,  now  delivered  the  judgment  of 

^^    Court. — This  was  an  indictment  against  the  two 

P^i^es  who  now  appear  as  plaintiffs  in  error,  charging 

^'^^Hi  in  the  first  count  with  stealing  in  a  dwelling-house 

*tK>ve  the  value  of  5i,  and  in  the  second  count  with 

™^^ling,  without  saying  in  a  dwelling-house.     Two  dif- 

^^^nt  punishments  are  assigned  by  the  law  to  the 

^^^Hces  thus  stated.  The  verdict  was,  that  the  prisoners 

^^r^  found  "guilty  oiiht  felony  aforesaid,"  (in  the  sin- 

K^^lar  number).     It  was  objected  that  this  indictment 

^^^^^*ged  two  distinct  felonies,  each  of  which  was  liable 

^  a  punishment  distinct  from  the  other,  and  that  this 

8^tieral  verdict  could  not,  therefore,  be  applied  by  the 

^Urt,  and  made  the  foundation  of  a  judgment     That 

(a)  3  T.  R.  292. 
VOL.  II.  Y  N.  S.  C. 
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1846.        the  verdict  was,  ^'  guilty  of  one  felony ;"  and  it  was  ob- 
CAurmmtiL    j^*^  *^*  ^^  Court  could  not  with  certainty  aay  of 
^-  which  of  the  two  felonies  the  prisoners  had  been  guilty. 

The  first  questioh  under  these  circumstances  ia»  whether 
the  indictment  charged  one  felony  or  two  felonies.  Tbe 
rules  of  civil  and  criminal  pleading  proceed  on  the  same 
principles.  One  declaration  which  contained  two  counts 
for  one  cause  of  action  would  be  bad  upon  demurrer: 
Slade  V.  Drake  {a).  It  was  therefore  usual  in  civil  plead- 
ing to  introduce  the  word  '^  other,"  to  ^ew  that  the 
causes  of  action  were  distinct  from  each  other.  Thai 
word,  however,  was  never  introduced  in  indictmrats; 
and  a  second  count,  merely  contuning  that  word  to  dis- 
tinguish it  from  the  other,  would  be  bad  on  demurrer: 
but  that  defect  is  cured  by  pleading  over,  Humphrki  v. 
Bethily  (b\  though  it  appears  to  have  been  held  otherwiae 
in  Bennett  v.  Verdun  (c) ;  but  in  West  v.  Troles  (d)  tiie 
defect  was  held  cured  afler  verdict:  Com.  Dig.  '^Pleader," 
(C.  33),  and  Bac  Abr.  «  Pleas,"  (B.  1  >  All  these  shew 
that  in  one  case  you  cannot  make  two  charges  extend  over 
the  same  declaration,  neither  can  the  same  oflbnce  be 
charged  twice  in  the  same  indictment,  and  therefore  a  i^ 
cial  demurrer  is  not  necessary  to  raise  this  objection  in 
criminal  cases:  and  we  think,  if  it  necessarily  appears  tint 
there  are  two  counts  upon  the  same  charge,  the  objection 
might  be  taken  with  effect,  nor  would  the  insertion  of  the 
word  "  other"  shew  that  they  were  different  These  two 
counts  might,  for  anything  that  appears  on  the  ftoe  of 
them,  describe  two  offences  of  stealing,  one  o(»nmit(ed 
within  the  house,  and  the  other  out  of  it.  In  that  reaped, 
therefore,  there  seemed  no  objection  to  the  indictment; 
but  the  argument,  that  there  cannot  be  two  counts  on 
one  charge,  involves  tlie  consequence,  tliat>  if  the  chaige 

(a)  Hobart,  295.  (c)  2  Lord  Raym.  841. 

(b)  2  Ventrifl,  198,  222.  (d)  1  Salk.  213. 


HILARY  VACATION,  9  VICT. 

appeared  on  the  face  of  the  record  to  be  the  same^  the        1846. 
indictment  would  be  bad  in  arrest  of  judgment  or  error,     campbrll 

Then  the  next  question  is,  what  is  the  efiect  of  the  ver-    ^  JJ- 

^  .  The  QuBBN. 

diet  and  judgment.  The  indictment  either  alleges  one  of- 
fence in  two  counts,  which  we  think  woidd  be  bad,  or  it 
allies  two  offences  each  of  which  is  a  felony ;  and  the 
yerdict  of  the  jury  is,  that  the  prisoners  are  guilty  of  the 
felony  aforesaid,in  the  singularnumber.  Still,  as  the  jurors 
have  found  only  one  offence  by  the  form  of  their  ver- 
dict>  a  judgment  founded  on  such  a  verdict  would  be 
bad,  unless  the  word  ^^  felony"  could  be  treated  in  this 
case  as  the  word  ^^  misdemeanour"  was  treated  in  Rex  v. 
Powell  (a),  namely,  as  nomen  collectivum.  We  doubt 
whether  that  case  can  be  considered  a  good  authority, 
and  certainly  do  not  think  that  the  word  '^  felony"  can 
be  00  treated;  and  the  jury  process  and  the  verdict  are 
insufficient  to  support  the  judgment,  unless  the  word 
''felony"  can  be  treated  as  nomen  collectivum.  Besides, 
even  if  so  treated,  the  prisoners  have  been  found  guilty 
on  one  count  only ;  therefore  no  judgment  can  be  given, 
as  the  Court  is  not  at  liberty  to  apply  at  its  discretion 
the  judgment  to  either  of  the  two  counts  ;  for  that  doc^ 
trine  of  the  power  of  the  Court  to  apply  the  judgment 
to  that  particular  count  of  an  indictment  which  will  sup- 
port it  was  <£stinctly  repudiated  by  the  House  of  Lords 
in  the  case  of  O^Connell  v.  7^  Queen  {b).  It  is  true  that 
there  were  bad  counts  in  that  indictment,  and  that  is  not 
the  case  here ;  but  still  it  is  clear  that  where  there  are 
two  counts,  charging  offences  differently  punishable,  the 
Court  will  not,  on  a  general  verdict  of  guilty  of  one 
odfence,  select  one  of  the  counts  on  which  to  enter  up 
judgment,  assigning  of  its  own  authority  the  verdict  to 
that  particular  count. 

(a)  2  B.  &  Ad.  75:  (6)  11  CI.  Sc  Finn.  155. 
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The  verdict  therefore  being  bad  for  uncertainty,  d 
judgment  must  be  set  aside,  and  a  venire  de  novo  awarde 
as  was  done  by  the  Court  in  Rex  v.  Huggins  (a). 

Judgment  accordingly. 


FA.  14.  The  Queen  v.  The  Justices  of  the  West  Rmnco. 

(In  the  matter  of  Vincent.) 

The  9  Geo.  4,  \Jn  the  8th  of  March,  1845,  an  order  was  made  by  t^ 
enacts  that  the  justiccs  of  the  West  Riding,  which,  after  reciting  tb 
Md'^w^^    Mary  Vincent,  the  wife  of  Pilcher  Vincent,  then  chaig 

of  a  parish  in 
which  an  J 
insane  person 
shall  be  ad- 
judged to  be 
settled  may 
appeal  to  the 


able  to  the  township  of  Huddersfield,  was  found  to 

an  insane  person,  and  that  the  parish  of  Liverpool  was  i 

place  of  the  last  legal  settlement  of  the  said  Mary  Vi 

cent.,  directed  that  the  said  Mary  Vincent  be  removed 

quarter  sessions  the  West  Riding  Lunatic  Asylum;  and  that  the  sum 
lor  the  coanty  ^,,  .^i^,        ^  /»i 

where  such        5«.  6^.  be  paid  Weekly  by  the  overseers  of  the  poor 

order  shall  be 
made,  in  like 
manner  and 
under  like  re- 
strictions and 
regolations  as 
against  any 
order  of  re- 
moval    .     .     , 
which  appeal 
the  justices  of 

the  peace  at  the  said  quarter  sessions  are  authorised  and  empowered  to  hear  and  deCi 
mine,  in  the  same  manner  as  appeals  against  orders  of  removal  are  nxtw  heard  and  c 
termined.  Qif«re,  whether  the  provisions  of  the  4  &  5  Will.  4,  c.  76»  s.  79,  reqoiri 
twenty-one  days*  notice  of  the  order  of  removal  to  be  given,  and  thereby  extending  the  til 
of  appealing,  affect  appeals  under  the  9  Geo.  4,  c.  40,  s.  54. 


the  parish  of  Liverpool  to  the  treasurer  of  the  said  lunat 
asylum,  for  the  maintenance,  medicine,  clothing,  &c 
such  insane  person,  imder  the  9  Geo.  4,  c  40,  s.  38. 

The  order  was  served  on  the  overseers  of  Liverpool  < 
the  13  th  of  March,  and  the  next  quarter  sessions  for  tl 


(a)  2  Ld.  Raym.  1584. 
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West  Riding  were  held  at  Pontefract  on  the  7th  of       1846. 

April    The  practice  of  the  West  Biding  sessions  is  to     xhe  Qusbn 

require  in  all  cases  of  appeal,  not  otherwise  directed  by    ^    J-  . 
1  1         -I       ,        .      .  .  .  .  /      The  Justices 

law,  ten  dear  days  notice  in  writing  to  be  given  by  the        of  the 

party  appealing,  or  his  attorney.  The  appellants  did  "^ 
not  go  to  the  Pontefract  sessions,  but,  on  the  13th  of 
June,  notice  of  appeal,  with  the  grounds  thereof,  were 
served  on  the  clerk  of  the  peace  and  the  two  justices  who 
made  the  order.  One  of  the  grounds  of  appeal  was, 
**  that  the  order  was  bad  and  inoperative,  because  no 
copy  of  the  examination  on  which  it  was  made  was  sent 
l>y  post,  or  otherwise,  to  the  appellants." 

Xhe  appeal  was  called  on  for  hearing  at  the  July  sessions 
«eld  at  Bradford  on  the  2nd  of  July,  when  the  respondents 
^^utended  that  the  appellants  could  not  be  heard  in  sup- 
port of  the  appeal,  because  they  came  too  late,  this  appeal 
^ot  having  been  entered  and  respited  at  the  Pontefract 
®©8aions,  which  were  the  next  practicable  sessions  after 
***e  order  was  served.  The  sessions  decided  in  favour  of 
*he  objection,  and  directed  the  appeal  to  be  struck  out. 
-A.  rule  nisi  having  been  obtained  for  a  mandamus  to 
^^  cessions  to  enter  continuances  and  hear  the  appeal 
^Siiinst  the  above  order, 

San  and  Pashley  shewed  cause  (a). — There  is  some 
^^ubt  whether  section  54  or  60  of  the  9  Geo.  4,  c  40  (A), 

(a)  Jan.  26,  before  WilliamSf  J.  tody  to  inquire  into  and  ascertain, 

{b)  Section  54  enacts,  that,  in  by  the  best  legal  evidence   that 

^1  cases  where  any  person  shall  can  be  procured  under  the  cir- 

^  kept  in  custody  as  an  insane  cumstances  of  personal  legal  dis- 

)>er8on  by  order  of  any  court,  or  ability  of  such  insane  person,  the 

\)y  his   Majesty's    order    subse-  place  of  the  last  legal  settlement, 

^uent  thereunto,  it  shall  and  may  and  the  circumstances  of  such 

\>e  lawful  for  any  two  justices  of  person ;  and  if  it  shall  not  appear 

the  peace  of  the  county  where  that  he    or  she  is  possessed  of 

such  person  shall  be  kept  in  cus-  sufficient  property  which  can  be 
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is  the  appeal  clause.  Begina  y.  iRupfey(a)8eeiD8  to  oodi^'' 
der  that  it  is  the  60tb,  and,  if  so,  the  appellaats  here  ha^^ 


applied  to  his  or  her  maintenance, 
it  shall  and  may  he  lawful  for 
such  two  justices  to  make  orders, 
under  their  hands  and  seals,  upon 
such  parish  where  they  adjudge 
him  or  her  to  be  legally  settled, 
to    pay  such    weekly   sum  for 
his  or  her  maintenance  in  such 
place  of  custody  as  one  of  his 
Majesty's  principal  secretaries  of 
state  shall,  by  writing  under  his 
hand,  from  time  to  time  direct ; 
and  where  such  place  of  settle- 
ment cannot  be  ascertained,  such 
order  shall  be  made  upon  the 
treasurer  of  the  county  where 
such  person  jball  have  been  ap- 
prehended; buty  if  it  shall  appear 
that  such  person  is  possessed  of 
such  sufficient  property  as  afore- 
said, then  such  justices  shall  order 
and  direct  the  same  to  be  applied 
to  pay  and  satisfy  the  expense  of 
the  maintenance  of  such  person, 
in  the  manner  hereinbefore  di- 
rected :  provided  always,  that  the 
churchwardens  and  overseers  of 
the  parish  in  which  they,  or  the 
major  part  of  them,  shall  adjudge 
any  insane  person  to  be  settled, 
may  appeal  against  such  order 
to  the  general  quarter  sessions 
of  the  peace  to  be  holden   for 
the   county  where    such   order 
shall  be  made,   in  like  manner 
and  under  like  restrictions  and 
regulations  as  against  any  order 
of  removal,  giving  reasonable  no- 
tice thereof  to  the  clerk  of  the 


peace  of  such  county,  who  shaSX 
be  respondent  in  such  appeaX^ 
which  appeal  the  justioes  «£  tln^ 
peace  assembled  at  the  taid  ge- 
neral quarter  sesaioiiB  are  hereby 
authorised  and  empowered  to  heasr 
and  determine,  m  iJke  mm§  wp- 
ner  as  appeals  againsi  atdtn  q^ 
removal  are  now  heard  and  ^Sr— 
termined. 

Sect  60  enacts,  that  any  por^ 
son  or  persons  thinking  himaetf^ 
herself,  or  themselves  aggrievedl, 
by  any  order  or  judgment  mad^ 
or  given,  or  by  the  order  or  de — 
termination  of  any  justice  or  jn 
tices  of  the  peace  in 
of  this  act,  nmy,  within  four  ea 
lendar  months  after  such  oide 
shall  be  made  or  given,  eomp 
to  the  justices  of  the 
the  general  or    quarter 
of  the  peace  to  be  held  in 
for  the  county  wherein  the  o^^- — 
fence   shaU  be   oommitted,  tk-^^ 
person  or  persona  appealing  htr^  ^^ 
ing  first  given  at  least  foi 
days'  clear  notice,  in  writings 
such  appeal,  and  the  natme 
matter  thereof,  to  the  ] 
persons    appealed    against, 
forthwith  after  such   notice  en — "^ 
tering  into  a  recognisance  befor^^^* 
some  justice  of  the  said  county^^ 
with  two  sufficient  sureties,  con— — ' 
didoned  to  try  such  appeal,  and  to^ 
abide  the  order  and  award  of  thsr 
said  Court  thereupon ;  and  the  said. 
justices,  upon  due  proof  of  such 


(a)  4  Q.  B.  R.  711. 
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not  complied  with  the  proyinons  of  that  section^  by  en-        i846. 
tering  into  the  requisite  recognisances  to  try  the  appeal.    The  Quuk 
[^^^ilHams.  J. — ^Was  that  obiection  taken  at  the  ses-    _.    y-  . 
nous?]     That  is  not  material.    If  the  decision  of  the        of  the 
■eseions  was  right,  though  upon  a  wrong  ground,  this 
Court  will  not  interfere  by  mandamus :  Regina  v.  The 
•/iwl&ef  of  (he  fFestBidinff  (a). 

If  the  appeal  is  under  the  54th  section,  there  is  an  ob- 
jection to  it  equally  conclusive,  that  the  appeal  was  not  in 
time.  That  section  provides  "that  the  churchwardens  and 
overseers  of  the  parish  in  which  the  justices  shall  adjudge 
a^y  insane  person  to  be  settled  may  appeal  against  such 
ortier  to  the  general  quarter  sessions  of  the  peace  to  be 
« olden  for  the  county  where  such  order  shall  be  made,  in 
like  manner  and  under  like  restrictions  and  regulations  as 
•gainst  any  order  of  removal,  giving  reasonable  notice 
*faereof  to  the  clerk  of  the  peace  of  such  county,  who 
•*^«I1  be  respondent  in  such  appeal ;  which  appeal  the 
J^a^tices  of  the  peace  assembled  at  the  said  general  quar- 
*^^    sessions  are  hereby  authorised  and  empowered  to 
^^^^^  and  determine,  in  the  same  manner  as  appeals 
^S^inst  orders  of  removal  are  now  heard  and  determined." 
^     "^rill  probably  be  contended  that  these  words  incor- 

^^^^ce  and  recognisance  having  shall  have  been  levied  in  pur- 

^^^ti  given  and    entered    into,  suance  of  such  order  or  deter- 

^^^\1,  in  a  summary  way,  hear  mination,  and  shall  and  may  also 

^^d  determine  such  complaint  at  award  such  further  satisfaction  to 

^^^^  general  or  quarter  sessions  be  made  to  the  parly  injured,  or 

^^^  the  peace  to  be  held  for  the  such  costs  to  either  of  the  parties, 

^^id  county,  or,  if  they  think  pro-  as   they   shall  judge   reasonable 

^er,  adjourn  the  hearing  thereof  and  proper ;  and  all  such  deter- 

Xintil  the  next  general  or  quarter  minations    of   the  said   justices 

lessiona  of  the  peace  to  be  holden  shall  be  final,  binding,  and  con-* 

for  the  said  county,  and,  if  they  elusive  upon  all  parties,  to  all 

see  cause,  may  mitigate  any  for-  intents  and  purposes  whatsoever. 

feiture  or  fines,  and  may  order        (a)  2  Q.  B.  R.  705. 

any  money  to  be  returned  which 
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1846.        porate  into  that  act  not  only  the  enactments  of  oth 

The  QuscN     ^^^^  whichwereinfbrceat  the  tune  of  its  paning»lK 

V-  .        also,  from  time  to  time,  those  of  subsequent  statute 

of  tlie        But  it  is  clear,  from  the  use  of  the  word  ^now,"  ib 

w«w  Riding.  ^^  j^  ^^^  ^     rj^^  ^^^^  ^^  be  read  as  if  all  4 

provisions  in  force  at  that  time  were  especially  re-eoaetii 
according  to  the  rule  ^^  verbarelata  ine6seyidentur:''i^n 
y.  Stock  (a),  Begina  y.  Silverddes  {liy  And  there  wa 
many  statutory  enactments  relative  to  appeals,  the 
in  force;  viz.  the  13  &  14  Car.  2,  c  12,  s.  2,  that  di 
appeal  should  be  taken  to  the  next  sessions — 8  & 
WilL  3,  c.  30,  s.  6,  should  be  tried  by  the  quarter  m 
sions  of  the  county  from  which  the  removal  was  madft- 
16  ,Geo.  2,  c  18,  s.  3,  that  interested  justices  shall  ta 
act  in  the  determination  of  an  appeal — 9  Gteo.  1,  G ' 
8.  8,  as  to  notice  and  respite  of  an  appeal.  At  that  tiff 
there  were  three  cases  where  appellants  were  not  bom 
to  come  to  the  next  sessions:  1.  Where  they  had  b 
time  to  give  the  notice  required  by  the  sessions,  a 
then  ^^next"  was  construed  to  mean  ^'next  practical 
2.  Where  they  had  time,  in  fact,  but  failed  to  p 
reasonable  notice ;  then,  under  the  9  6ea  1,  c.  7,  a. 
the  respite  was  a  matter  of  right  3.  Where  they  b 
given  notice  in  time,  and,  as  a  matter  of  indulgence,  w( 
allowed  to  respite.  The  practice  of  these  sessions  requi] 
only  ten  days'  notice  of  appeal.  In  this  case  twenty-£ 
days  intervened  between  the  service  of  the  order  a 
the  April  sessions.  They  were,  therefore,  the  next  pn 
ticable  sessions ;  and  no  steps  having  been  taken  by  t 
appellants  then,  the  July  sessions  had  no  jurisdiction 
try  the  appeal:  Regina  v.  Sevenoahs  (c).  The  pro^ 
sions  of  the  4  &  5  Will.  4,  c  76,  are  wholly  inapplic 
ble  to  these  cases.     They  were  evidentiy  intended 

(a)  8  A.  &  £.  405.  (b)  3  Q.  B.  R.  406. 

(c)  Ante,  Vol.  l,p.  595. 
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upply  only  to  appeals  between  two  parishes,  otherwise        ia46. 
tliis  abeurdily  would  follow :  according  to  section  79  of    ^  qo»»n 
that  act)  the  respondents  must  send  copies  of  the  exa-  »• 

imiijition&  Here  the  respondent  is  the  clerk  of  the  of  the 
peao^  who  knows  nothing  of  the  removal  till  he  receives  *"  i»iw o. 
notice  of  appeaL  Besides,  that  section  would  make  it 
neoeflsary  to  keep  dangerous  lunatics  for  twenty-one 
days,  and  even  more,  if  there  were  then  not  time  for  the 
^ypellants  to  give  the  ten  days'  notice  of  appeal  required 
I7  the  rule  of  the  sessions ;  Regina  v.  The  Justices  of 
^^^nauhire  (a) ;  whereas  the  evident  policy  of  the 
^  Oeo.  4,  c  40,  was  to  prevent  overseers  from  confining 
*  lunatic  in  their  own  establishments,  and  contemplated 
^^^^ur  immediate  removal  to  the  county  asylum.  Besides, 
**^  a.ppeal  is  never  given  but  by  express  terms :  Rex  v. 
-^'i^njiwi  (ft),  Regina  v.  Stock  (c),  Regina  v.  The  Justices 
^  the  West  Riding  (d). 

^^verend  and  Pickering^  contrk.— It  is  admitted,  that,  if 

^^^    appeal  is  under  the  60th  section  of  the  act,  the  ap- 

P^Uamts  have  not  complied  with  its  provisions,  by  enter- 

^S"    into  the  requisite  recognisances.     It  is  true  that  it 

*^   ^o  treated  in  Regina  v.  Pixley  (e),  but  that  was  not  the 

^^^^^^i:it  under  consideration  in  that  case,  and  Regina  v.  The 

^^^tiees  ofKent(/)  was  not  then  cited ;  there  the  Court 

^X^  that  section  54  applies  both  to  criminal  and  pauper 

^^^^«itics,  whereas  section  60  only  applies  to  the  former. 

^^lierever  the  county  is  to  be  affected,  the  clerk  of  the 

*^^^-ce  is  respondent,  Regina  v.  Skipton  (y),  and  is  there- 

^^^  interested  in  giving  notice  of  appeal.     It  is  clear, 

^^^t,  if  the  appellants  are  not  in  time  to  try  the  appeal 

Co)  4  Q.  B.  R.  910.  {e)  4  Q.  B.  R.  711. 

Kb)  4  B.  &  A.  519.  (/)  2  Q.  B.  R.  686. 

(c)  8  A.  &  E.  405.  (g)  Ante,  Vol.  1,  p.  350. 
id)  1Q.B.  R.624. 
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1846.        at  the  April  sesdian^^  they  are  not  bound  to  enter  i 
TheQusBc    respite  the  appeal  at  those  sessions^  but  othenriae  ih/By 

_    ;•  must  do  80 :  Bex  v.  The  Juitke$  of  Iknon  (d\,  Rmbm  t« 

The  Justioai  \   ^        .^ 

oftbe         T^  Justices  of  Herrfordshire {b),  Reffom  r*  Sevemtaks {e\ 
WMTRiDm.  Bsgimy.  The  Justices  of  Surrey  {d)%  andtherefmtk 
appellants  here  were  in  time,  if  the  subsequent  statetoi 
are  incorporated  in  the  9  Gea  4,  c.  40 ;  if  not,  no  dookt 
they  were  too  late.  But  no  principle  is  more  thoroi|gU]r 
understood  than  that  all  statutes  in  pari  niateE]&  aneto 
be  read  as  one  law:  Bao.  Abr.  '< Statute,"  (L  3).   Bii 
dear  that  the  intention  of  section  54  was  to  put  tkn 
appeals  on  the  same  footing  as  those  against  oidtn 
of  removal,  and  subject  to  any  alterations  which  tfaif 
from  time  to  timemight  undergo.  The  words  '^aienov 
heard  and  determined"  apply  only  to  the  mode  in  wUck 
the  justices  are  to  exercise  their  powers.  This  is  clear  bm 
subsequent  statutes  relating  to  lunatics,  in whidhitcaimofe 
be  doubted  that  the  provisions  of  the  4  &  5WilL  4,  c.  76, 
are  incorporated.     The  1  Vict  c  14,  a.  2,  contaiasan 
appeal  clause  in  precisely  the  same  terms  as  the  9  Gtfv 
4,  c  40,  except  that  it  adds  a  condition,  by  providing  te 
notice  to  be  given  to  the  town-derk  of  a  borough  sikftf 
ed  by  the  order.    So,  in  the  3  &  4  Vict.  c.  54,  a.  6,  wUo^ 
extends  the  power  of  appealing  to  guardians  of  an  ums^ 
or  parish.     It  will,  therefore,  be  extremely  inconsisis*^ 
if  all  these  statutes  are  not  construed  together.   In  pii2i=^ 
ciple  they  are  one  law :  StradKng  v.  Morgan  (e).    £v«^ 
in  the  4  &  5  WilL  4,  c.  76,  the  lime  of  appealing  i^ 
only  extended  by  imjdication ;  it  is  still  determined  tff 
the  13  &  14  Car.  2,  o.  12,  and  it  cannot  be  dispate^ 
that  that  statute  is  incorporated  in  the  9  Geo.  4^  c  40^ 


(a)  8  B.  &  C.  640,  q.  (</}  Ante,  p.  155. 

(h)  8  Dowl.  638.  (e)  1  Plowd.  206. 

(c)  Ante,  Vol.  1,  p.  595. 
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V.  The  Justices  of  Lancashire  (a),  where  It  wa0        1846. 
L  that  the  additional  time  of  appealing  was  extended    ThTouBBx 
he  case  of  suspended  orders,  notwithstanding  the  ex-    ^  f  •  . 

j^o  Justices 

B8  words  of  the  49  Geo*  8,  c  124>  isastrong  authority  of  the 
k^our  of  this  oonstruetion,  and  is  confirmed  by  Regina  ***  ""**" 
9svenoaks  (b),  which  was  also  a  case  of  a  suspended 
sr.  Retina  y.  The  Leeds  and  Lioerpod  Canal  Comr 
Y  ic)  shews  that  the  word  ^^now,"  in  a  statute,  may 
attended  to  a  subsequent  change  of  circumstances, 
\m  not  restricted  to  the  state  of  things  existing  at 
une  the  act  passed.  The  reason  that  partiesshould 
'fcwenty-one  days  to  consider  whether  they  will  ap- 
or  not  applies  as  strongly  to  the  cases  of  lunatics  as 
ber  paupers.  The  order  in  each  case  is  equally  con-> 

Cur.  adv.  vult. 

^xi.LiAM8,  J.,  now  deliyered  judgment — ^This  was 
^I^l>Ucation  for  a  mandamus  to  the  justices  of  the 
*t  Riding  of  Yorkshire,  to  direct  them  to  enter  con- 
^^^sices  and  hear  an  appeal  against  a  certain  order  made 

*^o  justices  of  tiie  West  Biding,  directing  the  over- 
^  of  a  certain  township  to  remove  a  lunatic  pauper 

^e  asylum  for  tiiat  riding;  the  same  justices  pro- 
^^od  to  inquire  into  tiie  settiement  of  the  pauper,  and 
^^rmined  it  to  be  in  the  parish  of  Liverpool  And 
^  order  then  proceeded  to  direct  a  certain  sum  of  mo«- 
^  to  be  paid  weekly  for  the  maintenance  and  expenses 
tJiat  pauper  in  the  lunatic  asylum.  Against  tiiis  or- 
*"  there  was  an  i^peal,  and  the  question  is,  whether  or 
^  that  appeal  was  in  time, 
^e  order  was  made  on  the  8th  of  March,  the  service 


(a)  4  Q.  B.  R.  910.  (i)  Ante,  Vol.  1,  p.  595. 

(c)  7  A.  &  E.  671. 
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was  on  the  13th  of  March,  and  the  next  seedons  for  ^ 
.West  Riding  were  held  upon  the  7th  of  April  In  <?^ 
sequence,  if  the  appeal  be  entirely  under  the  act  autl»-^ 
ising  the  removal  of  paupers  to  lunatic  asylums,  (9  Gh^ 
4,  c  40),— there  being  an  express  proyision  in  the  5^ 
section  of  that  act  that  appeals  under  it  *^  shall  be  hes^ 
and  determined  in  the  same  manner  as  appeals  agaiim 
orders  of  removal  are  now  heard  and  determined," — 
upon  that  statute  alone,  I  say,  the  appeal  depends,  upc 
the  present  occasion  the  appellants  were  too  late,  withi 
the  9  G^o.  1,  c  7,  and  the  justices  were  right  in  refiuijc 
to  hear  the  appeal.  But  a  question  arises  which  l&a 
not  arisen  before,  or  at  least  has  not  been  decided  by  tl 
Court,  how  far  the  54th  section  of  the  9  Greo.  4,  c.  ^ 
directing  the  appeal  to  be  heard  and  determined  in  tJ 
same  manner  as  in  cases  of  orders  of  removal,  is  affect>< 
by  the  Poor  Law  Amendment  Act,  4  &  6  WilL 
c  76,  and  especially  by  the  79th  section  of  that  act;  l^ 
cause,  if  there  was  a  virtual  extension  of  the  time  £^ 
appealing  by  that  79th  section,  the  appellants  woiM^ 
have  been  in  time  by  appealing  to  the  July  session.'^ 
though  they  were  not  in  time  if  the  appeal  was  regulate 
and  directed  by  the  9  Geo.  1,  c  7,  s.  8. 

The  meaning  of  the  case  of  Regina  v.  The  Justices  m 
Lanc<ishire{a)  is  this ;  that,  whereas  in  the  case  of  orde:: 
of  removal  under  the  4  &  5  Will.  4,  parties  cannot  be  i« 
moved  (unless  in  certain  cases,  to  which  I  shall  imme 
diately  advert)  until  twenty-one  days  after  notice  L 
writing  has  been  given  to  the  parish  to  which  the  remo 
val  is  to  be  made,  that  is  virtually  an  extension  of  th 
time  of  appealing,  seeing,  that,  if  the  appellant  townshi] 
take  nineteen  or  twenty  days  to  consider  of  it,  they  thei 
have  the  ordinary  time  to  give  their  notice  of  appeal 


(a)  4  Q.  B.  R.  910. 
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flus  thooe  nineteen  or  twenty  days.     And  if  the  con-         i846. 
fttruction  of  the  79th  section  of  the  latter  act  does  pro-     xheQuMN 
iuoe  that  effect,  upon  the  present  occasion  the  appeal  ;• 

was  in  tune,  and  the  justices  were  wrong  in  rejecting  the  of  the 
appeal;  otherwise,  if  that  section  does  not  apply  and  W*"*»»»''®- 
there  be  not  a  virtual  extension  of  the  time,  for  a  direct 
extension  there  certainly  is  not,  the  4  &  5  Will.  4,  c  76, 
containing  no  provision  at  all  altering  the  time  for  ap- 
peal^  and  it  is  done  virtually  and  incidentally,  (if  I  may 
so  express  it),  if  done  at  all. 

JSTow  the  language  of  the  79th  section,  on  which  it 
^  depends,  (because,  although  the  question  may  be  one 
of  some  doubt,  it  lies  within  the  narrowest  compass) — 
*^e  79th  section  is  in  these  teinns :  "  No  poor  person 
Aall  be  removed  or  removable   under  any  order  of 
'^moval  from  any  parish  or  workhouse,"— (that  means 
^^y  place  whatever  maintaining  its  own  poor ;  because 
'  pajish,"  by  the  interpretation  clause,  sect  109,  means 
*U      places   that  maintain  their  own  poor,  and  there- 
*or>e  the  language  in  ordinary  understanding  must  mean 
^  ^  workhouse  or  in  a  parish  or  other  place  muntaining 
*^   ciwn  poor), — Such  poor  person  is  not  to  be  removable 
^y  reason  of  his  being  chargeable  to  or  relieved  there- 
^   Vintil  twenty-one  days  after  a  notice  in  writing  of  his 
^Vxig  so  chargeable  or  relieved,  accompanied  by  a  copy 
^^  counterpart  of  the  order  of  removal  of  such  person, 
^*^^  by  a  copy  of  the  examination  upon  which  such  order 
^aa  made,  shall  have  been  sent  by  post,  or  otherwise,  to 
'^he  parties."    When  I  come  to  attend  to  the  language 
^f  that  section,  it  seems  to  me  that  it  is  utterly  inappli- 
tJable  to  the  present  case.     This  is  not  a  case  by  possi- 
bility of  removal  from  any  parish  or  township  at  all ; 
the  pauper  was  in  the  lunatic  asylum,  (that  is  the  very 
foundation  of  the  order  on  the  parish  of  Liverpool),  and 
consequently  was  irremovable  at  the  time;  and  these 
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1846.        ptoviflUAs  are  wholly  inapidicablew    Thit  k  my 
Thiiom    '^^^  impreesion;  bat  the  cue  is  new  and  has  not 
V.  decided^  and  I  do  not  think  it  fit  that  a  ainde  Ji 

oftiie        flhouhi  determine  this  question,  and  tberefeie  mguailL^^ 
WatrRiDiKo.  ^^  impreflrion  I  intend  to  act;  if  the  portieB  are  not    ^ 
aatifified  with  this,  which  I  will  not  call  an  opinion  bat 
an  impremon,  and  that  after  eometx>nmderation  of  the 
cooBtmction  of  the  act  of  Parliament^  aa  there  is  noother    - 
mode  of  raising  the  question  but  by  ordering  the  man- 
damus to  go,  by  means  of  which  the  question  may  be  - 
raised  upon  the  return^  which  will  cause  the  whole  cues^ 
to  be  considered  by  the  full  Courts  I  shall  do  so. 

I  shall  therefore  make  the  rule  absolute,  Ihougl^ 
against  my  present  impression. 

Rule  absolute. 


END  OF   HILABT  VACATIOlf. 


i 
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(ttourt  of  (©ueen'B  IScncf)- 


EASTER  TERM,  1846. 


Ex  parte  The  Inhabitants  of  Llanbeblio.  April  21. 

-EACO  CK  mo\ed  for  a  certiorari  to  bring  up  an  This  Court  re- 

Sf  of  sessions  which  had  been  made  subject  to  a  case  ccrtiorarfto*  * 

li  appeal  between  the  above  parish  and  Llandyfrydog.  ^J^  ^^ 

-    order  was  made  on  the  14th  of  October,  1845 ;  no°»  °»*de 
,  ,  ...         fubject  to  a 

iiotice  of  this  application  was  given  to  the  justices  case,  on  an  ap. 

^e  11th  of  April,  1846.     On  that  day  the  parties  Uil^sixmonSi 

lying  attended  at  the  Judges'  Chambers,  but  were  ^^'^l^^^J 

^^xned  that  no  Judge  would  sit  there  till  the  15  th.  though  the  ap- 
.  %      ,  ^  ,  1.       •         /.         "I  •  1  plicants  had  at- 

axic 15th,  an  application  tor  the  wnt  was  made  at  tended  at  the 

^bers  to  Coleridge^  J.,  who  refused  to  grant  it,  and  bei/^^thin  the 

'fred  the  applicants  to  the  Court,  it  being  term  time.  *»"«»  *>«*  ^^ 

^^  .       ,  failed,  m  conse- 

contended,  that,  as  the  first  application  at  chambers  quence  of  the 

*  within  six  months  from  the  date  of  the  order,  the  ofaJudgethere 

^Hcants  ought  not  to  be  prejudiced  by  the  absence  mon'S^'h^ci^ 

^  Judge,  and  that  the  motion  might  be  made  nunc  pi^w^- 

tunc,  especially  as  it  was  with  the  consent  of  the 

i)inan  of  the  quarter  sessions. 

Nightman,  J. — Unless  you  can  shew  me  some  au- 
Hty  for  the  Court  granting  a  certiorari  after  the  six 
''OL.  n.  z  N.  8.  c. 
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1840.        months  have  elapsed^  I  cannot  do  it.     The  act(fl)e^--^ 
E^"arteAe     P^^'j  hmits  the  power  to  grant  the  writ  to  ax  mcmtta.^ 

Thelahabitanto  after  the  order  is  made. 

of 
Llanbbblio.  HiJe  refoaei 

(a)  13  Qeo.  2,  e.  18,  s.  5. 


JprU  29.  The  Queen  v.  The  Inhabitants  of  Ashbubton. 

The  56  Geo.  3,  (Jn  appeal  against  an  order  for  the  removal  of  J(fc— ^ 

to  regulate  the  Waldron  from  the  parish  of  Manaton,  in  the  county  ^^ 

Ji^h^applen.  I>evon,  to  the  parish  of  Ashburton,  m  the  same  oountr** 

tices,  empowers  ^^  sessions  Confirmed  the  order,  subject  to  the  opm^^ 

jostioes  tomake  ^  " 

an  order  for       of  this  Court  on  the  following  case : — 

binding  out  a 

prcntice.'md  The  settlement  relied  upon  by  the  reqK>iident»  at  4i^ 

arB^°u?re?  trial  of  the  appeal  was  a  settlement  by  ^prantioerii^f 

to  sign  the  ai-  In  the  appellant  pariah,  in  support  of  which  the  reipooii-* 

indenture  of  ents  put  in  evidence  the  following  documents;  vmtijs^ 

AnTdenS!^^'  the  Order  for  binding,  the  indenture  and  the  aHoww^ 

recited  an  order   ^y  the  jUsticCS. 
for  binding,  al-      "^  •^ 

lowed  by  G .  6.  The  case  then  set  out  the  order  for  binding,  madahy  ft--' 

justices  of  the  Burrington  and  R.  Palk,  two  justices  of  the  peaoi  acting 

imdloJlhe^ '"  '^  and  for  the  county  of  Devon,  dated  the  29th  day  <)» 

county  of  February,  1820,  and  the  indenture  bearing  the  asai^ 

Devon,  and  the  "^  ^ 

aUowanceatthe  date,  purporting  to  be  made  m  pursuance  and  uext<^ 
denture  was  '  cutiou  of  an  order  under  the  hands  of  Gilbert  Buxriog'^ 
^e'l)eio^.    *^^>  ^^^^^^  *^^  ^^^^  ^^  Esquire,  two  rf  hia  Mr- 

calling  them- 
selves justices  of  the  peace.  The  order  for  binding,  and  the  indenture,  bore  the  nme  dite: 
— Heldf  that  by  the  word  '*  such''  the  act  means  "  the  same/'  snd  (LordDcMMSi  C.J*t 
dubitante)  that,  by  a  fair  and  reasonable  intendment,  it  suffidentlv  appeared  on  the  fiV 
of  the  documents,  that  the  justices  who  signed  the  aUowaoce  wore  tht  aame  jigllomflf  A* 
county  who  made  the  order. 
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JMfy's  justices  of  the  peace  acting  in  and  for  the  hun- 
<Ire<iofTeignbridge,  within  the  county  of  Devon,  bear- 
ing date  the  2&th  day  of  February,  1820,  made  ac- 

J.  ,  .  /»  The  Inhabitant! 

coming  to  the  provisions  of  an  act  passed  in  the  56th  ofA»HBu»TOK. 
6ea  3,(c  139),  intituled  "An  act  to  regulate  the  bind- 
^  of  parish  apprentices,"  &c.  (a) 
At  the  foot  of  the  indenture  was  the  allowance,  as 

follows: — 

"W'e,  whose  names  are  hereunder  written,  justices 
^^e  peace,  (whereof  one  is  of  the  quorum),  do  con- 
*Dt  to  and  allow  the  putting  forth  of  John  Waldron 
M  apprentice,  according  to  the  intent  and  meaning 
rfthis  indenture. 

"  G.  BURRINGTON, 

"  R.  Palk." 

The  appellants  objected  that  it  did  not  sufficiently 
8PP^^  on  the  face  of  the  above  documents  that  the  par- 
to  who  signed  the  allowance  at  the  foot  of  the  in- 
^ture  had  legally  jurisdiction  so  to  do ;  because  it  did 
^  appear  in  the  said  allowance  that  they  were  justices 
^  the  peace  for  the  county  of  Devon.     The  sessions 

(«)  Sect.  1,    amongst  other  ly,  which  order  shall  be  delivered 

""^'^  enacts,  that  if  such  justices  to  such  overseer  or  overseers  as 

JNI,  upon  such  examination  and  the    warrant  for    binding  such 

^"^^pory^  think  it  proper  that  sucb  child  apprentice  as  aforesaid ;  and 

^  shall  be  bound  apprentice  such  order  shall  be  referred  to  by 

^  lOeh  person  or  persons^  such  the  date  thereof  and  the  names 

J''*^  shall  make  an  order,  de-  of  the  said  justices  in  the  inden- 

'^'liQgthat  such  person  or  per-  ture  of  apprenticeship    of  sucb 

'^  is  or  are  fit  person  or  pei^  child;  and  after  such  order  shall 

^^  to  whom  stich  chfld  may  be  have  been  made,  such  justices 

P^'^^y  bound    as   apprentice,  shall  sign  their  allowance  of  such 

^  shall  thereupon  order  that  indenture  of  apprenticeship,  be- 

^  orerseer  or  overseers  of  the  fore  the  same  shall  be  executed 

P^  to  which  such  child  shall  by  any  of  the  other  parties  there- 

^ViDg  aball  be  at  liberty  to  bind  to. 
*ich  ebild  apprentice  according- 

z2 
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1846.        held  that  the  jurisdiction  to  allow  suffidently  appearec 
The  QuKBN     ^^  ^^®  ^^^  ^^  ^^  ^^  documents,  and  oonfinned  th 

^*  order  of  removal.     And  they  further  found,  from  & 

The  Inhabitants  ... 

of  AauBUKTOK.  evidence  in  the  case,  including  the  said  allowance,  tha 

in  fact  the  said  Gilbert  Burrington  and  Robert  Fdl 

were,  at  the  time  they  signed  the  said  allowance,  jusdtt 

of  the  peace  for  the  county  of  Devon,  and  that  tbe 

were  the  same  justices  who  signed  the  said  order  fi) 

binding. 

Should  this  Court  be  of  opinion  that  the  sessions  wet 

right  in  this  decision,  the  order  of  sessions  is  to  be  Mm 

firmed ;  should  that  decision,  on  the  contrary,  be  fael 

to  be  incorrect,  then  the  order  oi'  sessions  and  the  orde 

of  removal  are  to  be  quashed. 

Greenwood  and  Merivale^  in  support  of  the  ord< 
of  sessions. — The  statute  56  Geo.  3,  c  139,  does  m 
prescribe  any  form  of  allowance,  nor  is  it  requimte  tb 
the  allowance  should  shew  jurisdiction  on  the  face  of  i 
if  it  purports  to  be  made  by  the  same  justices  wh 
made  the  order.  The  indenture  recites  the  order  fc 
binding  to  have  been  made  by  justices  of  the  county  ( 
Devon,  and  the  2nd  section  of  the  statute  require 
that  the  allowance  should  be  by  the  same  justices.  Be 
sides  the  identity  of  names  and  dates,  no  other  justice 
could  have  allowed  the  indenture  without  commitdng 
breach  of  duty ;  and  the  case  finds,  that,  in  point  of  fiict 
the  same  persons  who  signed  the  allowance  also  signe 
the  order  for  binding.  In  Rex  v.  Countesthorpe  (a 
(in  which  the  case  of  Rex  v.  Hinckley  (b)  was  cited),  i 
appeared  by  the  indenture  that  the  pauper  was  boun 
with  the  consent  of  two  justices  for  the  said  count 
where  two  counties  had  been  previously  mentioned,  ai 
the  allowance  was  by  the  justices  aforesaid;  and  t! 

(a)  2  B.  &  Ad.  487.  (b)  1  B.  &  A.  273. 
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Court  hdd^   that,   putting  a  reasoDable   construction         1345^ 
oa     the  instrument,  jurisdiction   sufficiently  appeared.  ^ 

[fW^himany  J. — In  both  those  cases  there  were  words  v. 

of  x^ference.]  But  according  to  what  was  said  by  Lord  of  Ashbubtoh. 
EiXtsfiboroughy  C.  J.,  in  Rex  v.  Hinckley  (a),  the  justices 
mmist  be  presumed  to  have  read  the  indenture  before 
th^j^  allowed  it ;  and  if  they  did  read  it,  they  must  have 
hi.<:>wn  they  had  no  authority  to  act  except  as  justices 
of  ^ftJie  coimty  of  Devon. 

-^foictf,  contrk. — The  words  of  the  statute,  "  such  jus- 

titt^2fc«,"  do  not  necessarily  imply  the  same  justices ;  the 

cz^fz^xession  merely  describes  a  class,  and  does  not  indi- 

ca'fc^  identity;  two  other  justices  might  have  made  the 

*I1^::^  wance.     The  form  of  the  allowance  does  not  depend 

0*^        the  statute  alone,  but  it  comes  within  the  general 

P^'^^-^Hnciple,  that,  where  a  statutable  power  is  exercised  by 

J^^*ices,  it  is  essential  to  the  validity  of  such  act  that 

^"^^ir  power  and  authority  should  appear  on  the  face  of 

"^^^   instrument,  and  nothing  ought  to  be  left  to  infer- 

^'^^^i^e.     The  identity  of  names  and  dates  is  not  sufficient 

^  supply  the  defect.     This  rule  has  received  a  very 

®^    Set  construction  in  several  cases  :  Regina  v.  Shipston- 

^T^^^^rimStaur  {b),  Regina  v.  How  (c).     In  Regina  v.  Bhx- 

^^^  "^Ji  {d)  the  same  strictness  was  observed ;  and  in  that 


*^^*e  the  Court  held  that  the  defect  could  not  be  sup- 

P    ^^-W  by  reference  to  other  documents  annexed.     In 

'^^^na   V.    Stockton  {e)y   an  order   of  removal,    which 

P^^^^-rported  to  be  made  on  complaint  before  two  jus- 

^^8  for  a  borough,  was  held  bad  for  not  alleging  they 

'  '^re  justices  acting  in  the  borough  at  the  time  of  the 


(o)  1  B.  &  A.  273.  (rf)  Ant^,  Vol.  1,  p.  370. 

(6)  Ant^,  Vol.  1,  p.  230.  (e)  Ante,  p.  16. 

(c)  11  A.  &R.159. 
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1846.        complaint.     In  that  case,  as  well  as  the  present,  tk: 
f^^^Q^jf     statute  did  not  prescribe  any  form  of  order. 

V, 

Thelnhabitaiits     * 

of  AsHBvsToir.       Lord  Denmam,  C.  J. — This  is  a  judicial  act  of  Tei; 

great  importance.      The   act  prescribes  that  sevonl 

things  should  be  done :  the  justices  are  first  required 

to  make  the  order  for  binding,  and  then  to  allow  the 

indenture.     I  entertain  considerable  doubt  whetkri< 

sufficiently  appears  on  the  face  of  this  document  thai 

these  have  been  done;  but,  as  the  rest  of  the  Court  are  oi 

a  different  opinion,  I  will  only  say  that  I  think  we  onghl 

to  be  very  careful  not  to  leave  anything  to  infereDce. 

where  it  is  necessary  that  jurisdiction  should  be  shewt. 

Pattbson,  J. — If  the  allowance  of  an  indenture  ww 
intended  to  have  validity  of  itself,  then  this  would  ap 
pear  to  be  insufficient ;  but  when  taken  in  conjunctioi 
with  the  other  document,  I  think  the  case  is  very  cEf 
ferent.  I  think  the  56  Geo.  3,  c.  139,  means  that  th 
same  justices  who  make  the  order  for  binding  are  tc 
allow  the  indenture,  so  that  the  words  **  such  justices' 
must  be  identical  with  ^^  the  same  justices ;"  and  the 
names  and  dates  being  the  same,  on  the  ordinary  pre- 
sumption that  all  things  are  rightly  done,  I  think  ii 
sufficiently  appears  that  the  justices  who  allowed  tUi 
indenture  were  justices  who  had  jurisdiction  to  do  so. 

Williams,  J. — I  think  the  word  "  such**  must  neces- 
sarily  mean  ^'  the  same."  It  appears  from  the  indenton 
that  the  order  for  binding  was  made  by  justices  of  the 
county  of  Devon,  and  the  allowance  is  signed  by  perswM 
bearing  the  same  names,  who  are  only  called  justices  o 
the  peace :  but  I  think  the  fair  intendment  is,  that  th' 
justices  who  signed  the  allowance  were  the  same  justice 
of  the  county  of  Devon. 


) 
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WioHTMANyJ. — I  am  of  the  same  opinion.     I  think         i846. 
the  tmr  and  reasonable  intendment  from  these  docu-    t^Tqukk 
Bients  18,  that  the  justices  who  sismed  the  allowance  ^' 

—       .1     •     ,.  r      1     3  1      .1  ,  ,     ,  The  Inhabitants 

were  tbe  justices  who  had  made  the  order,  and  there-  ofAsHBusTON. 
^M  liad  jurisdiotion  to  do  so. 


Order  of  sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  Keighlet.  ^prU  29. 

^^  I^ON  an  appeal  agsdnst  an  order  of  two  justices  of  The  ezamina- 

*e  West  Riding  of  the  county  of  York,  dated  12th  Jortof^a'iIitUe. 

^ebrmupy,  1845,  for  the  removal  of  Ann  Hird,  widow,  "J^^ioLhf" 

•■^  her  two  children,  from  the  township  of  Idle,  to  the  alleged  that  an 

P^*iah  of  Keighley,  both  in  the  West  Riding,  the  ses-  copy  of  which 

^ona  confirmed  the  order,  subject  to  the  opinion  of  this  ti^^^  . 

Court  on  a  case.  ^°?«)  ^f» 

**  duly  atamp- 

^ames  Williams  said:  "I  produce  a  covenant  in-  ed:"—Heid, 


of  apprenticeship,  bearing  date  the   20th  of  tion  was  auffici- 
^^^e,  1830,  made  between  Thomas  Hird,  therein  de-  ^t  foraiSy 
*^^bed  as  Thomas  Hird  of  the  age  of  15  years  and  5  P*^  of  the  in- 
^^^ks,  son  of  a  settled  inhabitant  of  the  township  of  minations,  and 
**^don,  of  the  one  part,  and  Joseph  Lapish,  therein  tion  ft^m™uch 
*^«cribed  as  Joseph  Lapish  of  Bingley,  stonemason,  of  ?i**J"^^4^;. 
**^  otbar  part,  by  which  the  said  Thomas  Hird  was  denture  was 
^^Uid  to  serve  tiie  said  Joseph  Lapish  as  his  apprentice  proper  time 
^^  the  term  of  four  years  and  ten  months,  to  learn  the  f^^^trthe™* 
•^  or  mystery  of  a  stonemason.     The  indenture  is  duly  provisions  of 

^^         /         /  ^    the  Stamp  Act. 

•^'"•ptt^  and  purports  to  be  executed  by  the  said  Thomas 
'^^^  a&d  Joseph  Lapish,  and  to  be  attested  by  Isaac 
Holines  and  William  Goldsborough,  as  witnesses  to  the 
^ecution  thereof.     A  premium  or  apprentice  fee  of  6/. 
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1846.         is  stated  in  the  said  indenture  to  be  pud  with  the  bu 

The  QuBBN    appi^Ditice,  by  order  of  Charles  Walker,  a  trustee  ( 

Jf\ .         Christopher  Topham,  deceased,  out  of  the  charity  i 

ofKiioHLBT.   the  said  Christopher  Topham,  lefl  by  his  will  to  p 

out  children  apprentices  out  of  the  township  of  Baildo 

I  received  the  indenture  from  Mr.  Scholefield,  of  Bai 

don  aforesaid,  Mr.  Walker's  agent.'* 

A  copy  of  the  indenture  was  sent  by  the  responden 
to  the  appellants  as  part  of  the  examinations,  but  m 
copy  did  not  in  any  manner  shew  whether  any  or  xl 
stamp  was  impressed  upon  the  indenture. 

The  appellants  objected,  in  one  of  their  groundE 
appeal,  that  a  certain  document  sent  as  and  for  a  oo 
of  the  said  examinations  is  defective  on  the  face  of 
inasmuch  as  it  does  not  shew  the  stamp  impressed 
the  time  of  its  being  impressed,  or  the  amount  of  stai 
duties  paid  upon  a  certain  indenture  of  apprenticesl 
given  in  evidence  before  the  justices  who  made  the  a 
order  as  part  of  the  said  examinations,  and  in  the  « 
examinations  described  as  being  duly  stamped. 

The  sessions  overruled  the  objection,  subject  to  t 
opinion  of  this  Court.  If  the  Court  shall  be  of  opini 
that  the  said  objection  ought  to  have  been  decided 
favour  of  the  appellants,  then  the  order  of  sessions  a 
the  order  of  removal  are  to  be  respectively  quashed, 
the  Court  shall  be  of  the  contrary  opinion,  then  the « 
order  of  sessions  is  to  be  confirmed. 

Pcukky  and  Overend,  in  support  of  the  order  of  » 
sions. — The  examinations  disclose  a  good  settiement 
apprenticeship.  The  stamp  forms  no  part  of  the 
denture;  and  in  Rex  v.  East  Knoyle{a)  it  was  he 
that,  where  parol  evidence  was  given  of  an  indent 
which  was  lost,  the  presumption  was  that  it  was  j 

(a)  Burr.  S.  C.  151. 


S 
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perly  stamped,  until  the  contrary  was  shewn.     In  Re-         i846. 
^iruM    V.  AUemun{a\  an  objection  was  taken   to  the     TheQuEiH 
exaininations,  on  the  enround  that  it  appeared  at  the  ^   ,  5'v. 
trial    that  one  of  the  witnesses  examined  before  the    ofKBioHLiT. 
jueticses  was  incompetent  to  give  evidence  at  the  time 
^^    ^W9&  examined;  but  the  Court  presumed  that  the 
justioes  had  acted  properly,  and  upheld  the  examina- 
tions.   This  is  a  judicial  act,  and  the  Court  will  presume 
^^  fttvour  of  all  being  rightly  done ;  Regina  v.  SUk- 
*tcifM^  (b) ;  and,  therefore,  that  the  indenture  when  pro- 
Wc^kI  before  the  magistrates  was  properly  stamped:  and 
the    inquiry  is  preliminary,  as  the  examination  of  a  wit- 
''^^s    on  the  voir  dire  as  to  his  competency.     In  plead- 
*^S*    when  a  deed  is  set  out  on  oyer,  it  has  never  been 
^^l<i  necessary  to  notice  the  stamp. 


fall  and  J.  T.  Ingham,  contr^ — Stamps  required 
^-^^        indentures    of   apprenticeship  are  of   two  kinds: 
''H'he  deed  stamp,  or  duty  on  the  instrument ;  2.  The 
^'^^  *::i[iium  stamp,  or  ad  valorem  duty  on  the  premium 
'^^  tracted  for  with  the  apprentice.     In  the  former  case, 
^       stamp  may  be  affixed  afterwards ;  but,  in  the  latter, 
^^^^^ss  affixed  within  the  time  required  by  the  statute 
^*^^nne,  c.  9,  the  indenture  is  absolutely  void :  Rex  v. 
^   ^-'^rch  Hulm€{c).     The  allegation,  therefore,  that  the 
^^^^cnture  was  duly  stamped,  is  insufficient,  because  it  is 
^^^Xisistent  with  that  statement  that  no  settlement  was 
^^ned.      The  examination   only  shews   that   the   in- 
^^nture  was  duly  stamped  at  the  time  the  examina- 
tions were  taken,  but  it  must  appear  to  be  duly  stamped 
^t  the  time  the   settlement  was  gained.      In  Rex  v. 
Croke  ((f),  an  allegation  that  due  notice  was  given  was 
held  insufficient,  where  a  particular  form  of  notice  was 


(a)  10  A.  &  E.  699.  (c)  5  B.  &  Ad.  1029,  n. 

\h)  2  Q.  B.  R.  520.  \d)  Cowp.  26. 
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1846.        prescribed.  The  word  ^' duly  "cannot  be  taken  to  con?f 

The  QusBN    ^^y  information  when  the  stamp  was  put  on  the  indea 

^  ,  ^\ .         ure,  whether  at  the  time  or  within  a  limited  time  afte 

TbelnhabitMits  x    ■    u   j_ 

of  KSI9HLBT.    wards.     In  Ux  parte  Janes  (a\  WtUiamSj  J«,  hAd,  m 

*^  doly  examined,'^  in  a  conyiction,  did  not  mean  that  tl 

evidence  was  taken  on  oath.  The  examination  wodd  n 

be  valid  witiiout  some  statement  that  the  indentim  n 

stamped;  and  the  witness,  in  swearing  to  the  facttti 

the  indenture  is  duly  stamped^  is  swearing  to  a  co 

elusion  of  law  as  much  as  if  he  had  said  the  pauper 

duly  settled,  or  is  now  chargeable,  which  has  been  hi 

in  Retina  v.  Hiffh  Btehington  (b)  to  be  insofficiei 

and^  therefore,  the  examination  must  be  taken  as  if  t 

allegation  as  to  stamp  had  been  altogether  omitted. 

Lord  Denman,  C.  J. — I  am  very  much  for  comp 
ling  parish  officers  to  give  all  the  information  posnbl 
but  I  cannot  agree  that  the  stamp  forms  any  part  of 
indenture  in  the  sense  that  it  must  be  cojHed ;  it  or 
forms  part  of  the  indenture  for  the  purpose  of  maid 
it  op&mtivey  and  to  enable  it  to  be  given  in  eviden* 
This  indenture  is  alleged  to  be  duly  stamped;  and 
think,  though  the  word  ^^duly"  will  not  help  an  imp 
feet  all^ation,  prim&  facie  that  statement  gives  sufficic 
information  both  as  to  the  fact  and  time  of  its  bei; 
stamped.  If  it  had  appeared  to  have  been  stamp 
afterwards,  and  was  said  to  be  duly  stamped,  that  won 
not  be  true :  and  as  to  the  argument^  that  by  so  holdi 
we  are  defeating  the  object  of  the  act,  which  intend 
'  that  all  information  should  be  given,  I  do  not  think  i 
do ;  because,  if  parish  officers  would  act  with  comm< 
discretion,  they  might  in  such  a  case  as  this  apply  to  i 
other  side,  and  then,  if  the  information  sought  were  i 
fused,  they  might  take  the  objection  as  to  the  stamp. 

(a)  Ante,  Vol.  1,  p.  3.  (b)  Ante,  Vol.  1,  p.  121. 
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1^-A.TTESON,  J. — I  had  at  first  some  doubt  whether         i846. 

this  allegation  was  sufficient ;  but,  upon  consideration,  I     jj^^  q^j^^ 

do  not  think  that  the  stamp  forms  any  part  of  the  in-     ^  ^  »•  . 

^  ^  .  The  Inhabitants 

dentxire  in  the  sense  that  it  should  be  copied.     '^  Duly   of  Kkiohlby. 
staxnped"  must  mean  that  the  indenture  is  stamped 
according  to  the  provisions  of  the  act  of  Parliament. 

^^iLLiAMs,  J. — As  the  stamp  never  is  and  never 
^^^rn^  oonsidered  to  form  part  of  a  document  to  which  it 
^  ^ffi.xed,  but  is  only  requisite  in  order  to  render  it 
''®^^^i  v-able  in  evidence,  I  think  this  statement  is  enough. 
-I  lie  ^^ord  **duly"  will  not,  it  is  true,  in  pleading,  help 
^  ^^ jply  that  which  ought  to  be  averred ;  and  if  it 
^^'^^     necessary  in  pleading  to  specify  the  performance 

^^^rtain  acts,  such  a  round  assertion  would  not  be 
'^*^oient.  Here,  however,  is  a  representation  by  one 
^^^^y^  to  another,  that  a  certain  document  was  duly 
»ta.rri  jp^.  and  by  a  reference  to  the  Stamp  Act,  it  might 
'ft^ily  be  found  whether  the  instrument  was  properly 
^*^^i:ied  or  not.  All  the  necessary  information  was 
f^^^^^i^  as  to  the  circumstances,  so  that  it  might  be  easily 
*^^^^**tadned  whether  a  settlement  had  been  gained. 

^^^lOHTMAN,  J. — I  should  havc  doubted  whether  the 
^^S^tion  "duly  stamped"  would  have  been  sufficient^ 
^  "*-  l:iad  thought  it  necessary  to  mention  the  stamp  at 
^  >     tut  I  do  not  think  it  forms  any  part  of  the  deed 

^    ^laminations,  and,  therefore,  this  allegation  cannot 

^  ^X>ii8idered  defective. 

Order  of  sessions  confirmed. 
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A  copy  of  a 
certificate  of 
chargeabilitj, 
in  the  form 
giTen  by  the  7 
&  8  Vict.  c. 
101,  8.  69,  sent 
with  an  order 
of  removal,  and 
containing  a 
copy  of  a  note 
of  its  reception 
in  evidence  by 
two  JQstices, 
the  dates  and 
names  of  the 
justices  and 
paupers  being 
thesame,  is  suf- 
ficient for -the 
Court  to  pre- 
sume the  iden- 
tity of  the 
paupers,  and 
that  the  certifi- 
cate had  been 
produced  be- 
fore the  re- 
moving justices 
on  an  inquiry 
touching  their 
settlement. 


The  Queen  v.  The  Inhabitants  of  High  Bickdioton^ 

v/N  appeal  against  an  order  of  two  justices,  whereb^^ 
Ann  Ford,  wife  of  John  Ford,  and  Thomas,  Mary  Ann^^ 
Triphena,  and  John,  her  children,  were  removed  fiom^^ 
the  parish  of  Atherington  to  the  parish  of  High  Kck- 
ington,  both  in  the  county  of  Devon,  the  sessions  con-  -^ 
firmed  the  order,  subject  to  the  opinion  of  this  Court  on 
a  case,  of  which  the  material  part  was  as  follows : — 

The  order  for  the  removal  of  the  above-named  paupers 
was  made  and  bore  date  the  13th  of  September,  1844, 
and  was  signed  by  "  John  Dene"  and  "  James  Whyte." 
It  was  duly  sent  by  the  overseers  of  Atherington  to  the 
overseers  of  High  Bickington,  together  with  the  ex- 
aminations on  which  the  order  was  made,  and  a  cer- 
tificate, of  the  same  date  as  the  order,  by  the  board  of 
guardians  of  the  poor  of  the  Barnstaple  Union,  of  the 
paupers'  chargeability  to  the  parish  of  Atherington,  as 
well  as  a  notice  of  chargeability,  dated  the  14th  of  Sep- 
tember, 1844.  The  examinations  bore  date  the  12th 
day  of  September,  and  purported  to  be  taken  by,  and  to 
be  sworn  "  before  us,  John  Dene  and  James  Whyte." 
They  contained  no  other  evidence  of  chargeability. 

The  certificate  of  the  board  of  guardians  was  in  the 
usual  form,  with  the  following  note  at  the  foot  of  it: — 


"  This  certificate  was  received  in  evidence  by  us,  two 
of  her  Majesty's  justices  of  the  peace  for  the  county  of 
Devon,  and  acting  therein,  the  13th  day  of  September, 
1844. 

"  John  Dene, 
"  James  Whyte." 
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'IL'iie  above  document  appeared  to  be  a  copy  of  the         i846. 
^cmrti£cAiQ  of  chargeability ;  the  signatures  were  copies,     <i^heQuMN 

the  place  for  the  seal  was  marked  with  the  letters  «• 

^  Tlie  Inhabitants 

8«)  of  High 

^e  piurish  of  High  Bickington  appealed  against  this  ickinotoh. 
and  the  following  were  the  grounds  of  appeal 
»nal  for  the  consideration  of  the  case : — 
TThat  the  examinations  contain  no  sufficient  evidence 
*he  paupers,  or  any  or  either  of  them,  were,  at  the 
of  the  application  for,  or  making  of  such  order, 
able  to  the  parish  of  Atherington. 
*  That  it  does  not  appear  by  the  said  examinations  that 
^certificate  of  the  chargeability  of  the  Bald  paupers, 
^»«:i.  J"  or  either  of  them,  was  produced  or  proved  before 
J  ^ustices  on  the  making  of  the  said  order  of  removal, 
-'t;  the  trial  of  the  appeal,  it  was  admitted,  on  the  part 
"^l&c  appellants,  that  the  form  of  the  above  certificate 
siiflficiently  in  conformity  with  the  words  of  the  7  & 
^C2t.  c.  101,  s.  69 ;  but  objected  that  the  examinationB 
*^  iifcot  sufficiently  shew  that  the  chargeability  of  the 
'^^^X>«r8  was  legally  proved  before  the  removing  justices; 
•"^^  t;liat  it  did  not  appear  by  any  legal  evidence  that  the 
^^^I>«r8  named  in  the  said  copy  of  the  certificate  of  charge- 
"•^«t;y  were  the  same  persons  as  those  touching  whose 
^  ^^ement  the  said  examinations  and  the  said  order  of 
■^■^^^OAral  of  the  12th  and  13th  days  of  September,  1844, 
^^^^^^  respectively  taken  and  made. 

--t*lie  sessions  overruled  both  these  objections,  but 
>  "^"^"^ted  a  case  on  both  points. 

-^i*  this  Court  should  be  of  opinion  that  the  sessions 

'^^^^^  right  in  overruling  both  the  objections,  then  the 

^^^''^^r  of  sessions  is  to  be  confirmed ;  if  not,  then  the 

^^^*^^er  of  removal,  and  the  order  of  sessions  confirming 

^^   lUre  to  be  quashed. 

Greenwood  and  Rowe,  in  support  of  the  order  of  ses- 


r 
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ia*e-         sions* — Two  objections  are  taken  to  the  oertificoti*  of  ft® 
TbeQvEKN     ^*^*^^  of  guardians :  firsts  that  it  does  not  appear  on  tin 
_       «?r  laoe  of  it  that  it  was  exhibited  to  the  reniovinff  maris* 

of  High  tratea  m  any  inquiry  toucmng  the  removal  of  the  paupen 
mentioned  in  the  order;  secondly,  that  there  waa  nc 
BTidenoe  that  the  persona  mentioned  in  the  certificati 
were  the  paupera  mentioned  in  the  order  of  remi>val 
Neither  of  the  objections,  however,  are  tenable,  Thi 
form  of  certificate  given  by  the  act  hm  hmn  foUowad 
and  that  must  be  siifBcient  Medina  v.  &hipsitm-npmt 
Stour  (a)  will  be  relied  on,  where  it  waa  held  that  ii 
the  jurat  of  an  examination  of  a  pauper  it  must  appeat 
to  have  been  taken  by  persong  having  authority  mi  U 
do:  but  that  case  does  not  apply ^  inasmiich  n»  therE 
is  no  jurat  to  a  certificate  by  a  boau^  of  guartUanSj 
nor  is  any  memorandum  or  exhibit  neeeasary  on  the 
face  of  it*  Its  object  is  to  ^ve  information  to  the  op 
posite  party,  and  it  is  enough  if  that  has  been  done 
whetlier  by  express  words  or  fair  infeiience.  In  thij 
case  the  similarity  of  date  was  sufficient  to  lead  the  ap 
pellants  to  the  fair  presumption  that  the  certificate  anc 
order  had  reference  to  the  same  inquiry :  Rex  v.  TTiomp- 
son  (J),  Rex  v.  Bentoen{c),  Rex  v.  Swallow  (d).  [Ab  tc 
the  second  point,  they  were  stopped  by  the  Court]. 

Merwaky  contrk — It  is  clear  that  the  sessions  ought 
to  have  it  shewn  to  them  that  the  removing  justices  had 
some  evidence  of  chargeability  brought  before  them. 
Here,  however,  all  the  proof  they  had  of  it  is  a  paper 
purporting  to  be  a  certificate,  but  in  fact  a  copy  of  some 
other  document  That  is  no  proof  that  a  certificate  of 
the  board  of  guardians  was  produced  before  the  removing 


(a)  Ant^,  Vol.  1,  p.  230;  (c)  6  T.  R.  75. 
6  Q.  B.  R.  119.                                         (d)  8  T.  R.  284. 

(b)  2  T.  R.  23. 
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BiCKINOTON. 


justiGes,  or  that  it  was  produced  in  any  inquiry  touching         1846. 

the  settlement  of  the  paupers  mentioned  in  the  order,     xhc  Quben 

If  "the  removino:  justices  had  marked  the  cei*tificate.  or  _      »• 

/».,.,,  m  -  ,  The  Inhabitants 

ft  copy  of  it>  that  might  have  been  sufficient,  but  here       of  High 

their<e  is  nothing  which  can  serve  as  an  authentication  of 

^b^  docnment.    It  is  said  that  it  is  sufficient  if  a  fair 

^'^^rxmee  may  be  drawn  as  to  the  identity  of  the  paupers, 

^^^   "that  there  is  such  inference  here  from  the  similarity 

<^  ^xmaunes  and  dates  in  the  order  and  certificate.     The 

^^tffCLnj,  however,  are  against  such  inference.     In  Regma 

^-    ^^^htpstan-upon-Staur  (a),  it  was  held  that  identity  of 

^^^^■^^^cx  e  was  no  proof  of  identity  of  person ;  so,  in  Regina 

'^SUmrford{i)  and  Regina  y.  Haw{c)y  as  to  sameness 

*^~^uite :  and  in  In  re  Tardoft  (rf),  the  Court  rejected  all 

fcirences. 

}  mentioned  the  case  of  Regina  v.  St.  Anne^Sy  fVest- 
Stat  (tf). 

rd  Dbnmak,  C.  J. — ^We  are  quite  satisfied,  without 
authority,  that  there  is  nothing  in  the  objecticm. 

?ATTE80N,  Williams,  and  Wiqhtman,  Js.,  con- 
Order  of  sessions  eonfirmed. 


<a)  Antd,  Vol.  1,  p.  230;  6        (c)  11  A.  &  £.  159. 
^.  B.  R,  119.  (rf)  Ante,  Vol.  1,  p.  171. 

(h)  2  Q.  B.  R.  526.  (e)  Id.  p.  608. 
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1846. 

Jpril  29.  The  Queen  v.  The  Inhabitants  of  Bradford. 

A  statement  by  vJN  appeal  against  an  order  of  two  justices  for  the 
officer  IS^*^  removal  of  Thomas  Bamett  and  his  wife  from  the 
imion,thathc    township  of  Steeple    Ashton,   in  Wiltshire,    to    the 

relieTed  a  paa-  ^         *  *    ^ 

per  oat  of  the  parish  of  Bradford,  in  the  same  comity,  the  sesdciifl 
hands  on  ac.  confirmed  the  order,  subject  to  the  opinion  of  tlu 
atX-   Court 

ship  in  the  The  only  part  of  the   examinations   on  which  the 

union,  is  not  . 

sufficient  to  order  was  made  which  contained  any  evidence  of  charge- 
pauper's  ability,  was  as  follows : — 
chargeability  to 
that  township. 

Joseph   Applegate  said :    ^^  I   am  relieving   officer 

acting  under  the  board  of  guardians  of  the  Westbury 
and  Whorwelsdown  Union,  and  for  the  district  of  the 
said  union  in  which  the  township  of  Steeple  Ashton  is 
situated.  I  kaow  Thomas  Bamett  and  Ann  his  wife, 
the  paupers.  I  have  paid  them  parish  relief  in  money 
for  upwards  of  a  year  now  last  past,  during  which  time 
I  have  paid  them  half-a-crown  weekly  and  every  week 
on  account  of  the  said  township  of  Steeple  Ashton,  to 
which  township  they  still  continue  chargeable;  and  I 
still  pay  them  the  same  sum  weekly  on  account  of  the 
said  township  of  Steeple  Ashton  out  of  the  money  in 
my  hands  belonging  to  the  said  township." 

One  of  the  grounds  of  appeal  waa,  that  the  examina- 
tions contained  no  sufficient  evidence  of  chargeability. 

When  the  appeal  was  heard,  the  sessions  thought  the 
examinations  sufficient,  and  confirmed  the  order,  subject 
to  the  opinion  of  this  Court. 

Hodges  and  Fitzgerald^  in  support  of  the  order  of  ses- 
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rions,  cited  Begina  v.  Great  Bolton  (a)  and  Regina  v.         1846. 
Manehuterib).  .^^^^^ 

V. 

Q  The  Inhabitants 

Pashleyy  contr^ — In  both  those  cases  there  was  a  of  Bradford. 

statement  of  the  pauper's  residence  in  the  relieving 

parish,  which  is  wanting  here.     [Patteson^  J. — How 

**8  i-t  appear  that  any  relief  was  given  on  behalf  of  the 

'Bspondent  township  ?    How  could  the  relieving  oflScer, 

^ho  i^  the  officer  of  the  union,  say  on  account  of  what 

PMTah.    or  township  the  relief  was  given  ?] 


Pbk^  Curiam  (c), 


Orders  quashed. 


(a)    -A.nte,  Vol.  1,  p.  636.  teson,  Williams,  and,  Wightman, 

W  A^nte,  p.  15.  Js. 

^^)  X-orf  Denman,  C.  J.,  Pal- 


Ex  parte  Lowe.  j^fay  i 

T 

-^IS  was  an  application  for  a  mandamus  directed  to  The  8  Vict. 
^  justices  of  Worcestershire,  conmianding  them  to  proyidM,  Uiat, 
®^  the  appeal  of  James  Lowe  a^cainst  an  order  on  him  "*  ^  ?^*P' 

foi»  ♦!_  .  P      againit  an 

^e  maintenance  of  a  bastard  child.  order  in  bas- 

•*^e  justices  had  refused  to  hear  the  appeal,  on  the  utive  father " 
P^Und  that  the  notice  of  his  having  entered  into  recog-  '^^^^^  * 

to  prosecnte 
the  appeal, 
gi^  thtJl  forthwith 

»,w^  tend  a  notice  in  writing  of  hia  having  so  entered  into  inch  recognisance  to  the 
tic^l^  in  whoae  fieiyonr  the  order  shall  have  been  made,  and  that  the  sending  of  such  no- 
eQ(^^  the  post  shall  be  sufficient : — Heldt  that  service  of  a  notice  seventeen  days  after 

^^!2]^  ^^  ^^  recognisance  was  too  late. 
ftf|,  *^<are  personal  service  is  not  required  by  a  statutCi  service  at  the  dwelling-house  is  snf- 

^^L.  n.  A  A  N.  8.  C. 
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1846.        nisanoes  was  insufficient  imder  the  proviaons  of  the  ^ 
Vict,  a  10,  8.3(a). 

From  the  affidavit  on  which  the  application  was  maf  ^^ 

it  appeared  that  Lowe  entered  into  the  requisite  reoognL 

sances  on  Saturday,  the  14th  March ;  and,  on  the 
lowing  Monday,  a  notice  of  it  in' writing  was  given  to  i 
bailiff  named  Haynes,  for  the  purpose  of  serving  it  on  t 
mother  of  the  child.     Haynes  made  several  calls  on  1 
mother,  but  was  unable  to  serve  her  personally  with  1 
notice  until  the  Slst  of  the  same  month,  when  he  did  91^^.^^ 


Beadifn,  in  support  of  the  application. — It  is 
that,  in  Regina  v.  The  Jtutices  of  fFarce$ter{b)9  tL^^ 
Court  held,  that  the   meaning  of  the  word  '^fortlBt. — 
with "  was  not  satisfied  by  a  service  after  nine  dsjea^^ 
unless  there  were  explanatory  circumstances;  butt 
facts  in  this  case  shew  that  the  earliest  time  when  tk.^ 
notice  could  be  served  was  the  3l8t.     [As  to  the  i 


(a)  Section  3 :  **  And  whereas 
power  it  given  by  the  laid  act  (7 
&  8  Vict.  c.  101)  to  the  putative 
father  to  appeal  against  an  order 
made  upon  him  by  the  justices  in 
petty  session  assembled,  giving 
notice  of  appeal  as  therein  speci- 
fied, and  also  sufficient  security, 
by  recognisance  or  otherwise,  for 
the  payment  of  costs,  to  the  sa- 
tisfaction of  some  one  justice  of 
the  peace,  he  it  enacted  that  the 
condition  of  any  such  recognis- 
ance shall  be  for  the  appearance 
of  the  said  putative  father  at  such 
general  quarter  sessions  of  the 
peace  as  is  required  by  the  said 
act,  and  his  trial  of  the  appeal 
thereat,  and  the  payment  of  such 
costs  as  he  shall  be  then  and 
there  ordered  to  pay;  and  that^in 


respect  of  any  order  to  be  wtM^^ 
after  the  passing  of  this  aet,  dm^ 
party  entering  into  any  nek  r^ — 
cognisance  shall  furikwitk  gi^^^ 
or  send  a  notice  in  writing  ofliH*   • 
having  so  entered  into  such  icii-^  " 
cognisance  to  the  woman  in  who^^^^ 
favour  the  said  order  shall  har-""^^ 
been  made,  and  unless  he  dw — ^^ 
enter  into  the  recognisance  befar     J^ 
one  of  the  justices  who  tiitT    ^ 
have  made  the  order,  to  ooe  ( 
least  of  such  justices ;  andio^ 
fault  of  this  giving  or 
such  notice  or  notices  a 
said,  the  appeal  shall  not  be  «f^^ 
lowed,  provided  that  the  aeDdioj^ 
of  such  notice  or  notices  hf  ^ 
post  shall  be  taken  to  be  luffi- 
cient." 

(b)  7  Dowl.  789. 
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g*  of  the  term  '^  forthwith,"  he  cited  Regina  v.  Robm"        1846. 
pft  (€i),  Spenceley  y.  Robinson  (b)y  and  Thompson  y.  G%- 

«(*?).] 

OoxERiDGE,  J. — ^I  think  the  sesaions  haye  done  per- 
ctl jr  right  The  act  b&jb,  that  a  {xurtj  entering  into  a 
)<X)gzii8ance  to  prosecute  an  i^peal  BhsSl  forthwith  giye 
^  sezid  a  notice  in  writing  of  his  haying  done  so  to 
^6  mother  of  the  child ;  that  must  mean  without  such 
^jr  as  cannot  be  satisfactorily  accounted  for;  and 
^  tiJie  act  says,  in  effect,  you  need  not  trouble  your- 
^  fco  find  out  the  person  whom  you  seek  to  senre, 
s^^nd  the  notice  by  the  post.  Now,  there  does  not 
^a-K*  ajiy  reason  why  the  post  would  not  haye  been 
si^xi^t;  in  this  case ;  but  another  mode  is  resorted  ta 
^"C^^t^ute  does  not  direct  personal  sendee  at  all ;  and 
■^  i-fc  to  be  a  rule,  that,  where  personal  sendee  is  not 
^^^'^^^ci^  seryice  at  the  dwelling-house  is  sufficient. 
*  ^vv-»8  not  effected;  and  it  seems  impossible  to 
^^'^^^^cn  the  time  that  elapsed  between  the  14th  and 
o  "^^^^^^SLt  there  has  been  a  compliance  with  the  act  of 

Rule  refused. 

Co)   12  A.  &  E.  672.  (b)  3  B.  &  C.  658. 

(c)  SM.&W.  281. 
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The  Queen  v.  The  Recorder  of  King's  Ltk 

JLN  Michaehnas  Term  last,  Metcalfe  had  obtainec 
nisi  calling  on  the  recorder  of  the  borough  of 
Lynn,  in  the  county  of  Norfolk,  to  shew  cause 
writ  of  certiorari  should  not  issue  to  remove  ii 
Court  an  original  order,  under  the  hands  and  i 
two  justices  of  the  said  borough,  dated  the  18th 
of  the  parish  of  gust*  1845,  for  the  removal  of  Sarah  Wray,  wid 

M.,  intheBaid    ®  ^  ^ 

her  six  children,  from  the  parish  of  St.  Margaret 


May  2. 

An  order  of  re- 
moTal  was  in 
the  following 
form : — Bo- 
rough of  K.t 
in  the  county 
of  N.    Upon 
the  complaint 
of  the  chnrch- 
wardens,  &c. 


said  borough,  to  the  township  of  Bowling,  in  th< 
of  Bradford,  in  the  county  of  York,  and  also  an  • 
sessions  confirming  the  said  original  order  on  a] 
the  overseers  of  the  said  township  of  Bowling. 
The  original  order  was  in  the  following  form : 

"  Boro'  of  King's  Lynn,  in  the  county  of  No 

Upon  the  complaint  of  the  churchwardens  an 

^_  seers  of  the  parish  of  St.  Margaret,  in  the  1 


boronght  nnto 
xu,  8te.,  two 
jnttioes  in  and 
for  the  said 
borough;  that 
S.  W.  (the 
pauper)  now 
inhabits  in  the 
parish  of  M., 
not  having 
gained  a  legal 
settlement 
there,  and  is 
now  actually 
chargeable  to 
that  parish : 
we  the  said  jus- 
tices, upon  due  of  Kings's  Lynn  aforesaid,  unto  us,  whose  ha 
proof  made  o  «/ 

thereof,  as  weU   seals  are  hereimto  set,  two  of  her  Majesty's  ju 
nSnationof  the  ^^  peace  in  and  for  the  sidd  borough,  (one 

said  S.  W.         gj^\   ^j^^  Sarah  Wray,  widow,  and  her  six  c 

upon  oath  as  ^'  "^ '  '    ^ 

othenffUe,  and    to  wit,  &c,  now  inhabit  in  the  said  parish  of  i 

sideration  had    garet,  not  having  gained  a  legal  settlement  tb 

do'^iSShJ*  that  the  said  Sarah  Wray  and  her  said  six  chil 

**T*°rf*  r*^*  now  actually  chargeable  to  the  said  parish  of  { 

wise  adjudge 

that  the  lawful 

settlement  of  the  said  S.  W.  is  in  the  township  of  B.,  &c.    GiTen  under 

and  seals,  &c. : — Held,  1.  That  it  sufficiently  appeared  that  the  justices,  when 

the  order,  were  acting  within  their  jurisdiction. 

2.  That  it  was  to  be  fairly  intended,  from  the  words  used  in  the  order,  that  all  t 
was  reoeiTed  upon  oath. 

3.  And  that  the  adjudication  as  to  the  settlement  was  upon  proper  eyidenoe. 


Lynn. 
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gu^t:    we  the   said  justices,  upon    due  proof  made        i846. 
^eieoC-  M  well  upon  the   examination   of  the  said     tJITq^k 
Saiah  Wray,  of  Sarah  Harrison,  and  of  James  Hub-    ^  J-    ^ 

-B^    J  •■    -iM        •  1  *  Recorder 

oard,  upon  oathy  as  othertoise^  and  likewise  upon  due  of  King's 
consideration  had  of  the  premises,  do  adjudge  the 
wame  to  be  true ;  and  toe  do  likewise  adjudge  that  the 
law^  settlement  of  them  the  said  Sarah  Wray  and  her 
said  children  is  in  the  township  of  Bowling,  in  &c. 
W^e  do,  therefore,  require  you  the  said  churchwardens, 
&c»  Griven  under  our  hands  and  seals,  this  18th  day  of 
August,  1845. 

**  BoBfiRT  PiLCHER,  Mayor,  (l.  s.) 

"  John  Waytb.  (l.  s.)" 

rChe  order  of  sessions  confirmed  the  above  order  of 
J^^8ticefl»  with  4tOs.  costs  to  be  paid  by  the  appellants  to 
^e  respondents. 


-flabner  now  shewed  cause.  —  Three  objections  are 
^^•ken  to  the  original  order :  1.  That  it  does  not  appear 
^^^  the  &ce  of  it^  that  the  justices,  when  they  made  it, 
^v-ere  acting  within  their  jurisdiction.     2.  That  the 

J^^^tioes  appear,  to  have  received  evidence  not  taken  on 
^^^tli.    3.  That  there  is  no  proper  evidence  on  which 

^'^  magistrates  who  made  the  order  inquired  into  or 

^^ndged  the  place  of  settlement. 

-^iA  to  the  first  objection,  which  goes  to  the  juris- 

^^^^tion,  the  margin  of  the  order  contidns  a  venue; 

^^^^  it  oamiot  be  said  that  there  is  any  ambiguity  as 

^^    the  place  from  or  to  which  the  order  is  to  go. 

;7*^^6ia  V.   The  Inhabitants  of  Casterton{a)  is  directly 

^^    point.     There  Lord  Denman^  C.  J.,  in  delivering 
refers  to  the  case  of  Rex  v.  Holbech  (i). 


(«)  Ante,  Vol.  1,  p.  449.  {h)  Burr.  S.  C.  198. 
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1846.        where  Lee,  C.  J.,  is  reported  to  have  said,  ''  I  take : 

TleQusBN     ^  ^  settled,  that,  in  orders,  the  margin  is  to  be  on 

JVj^    sidered  as  part  of  the  order,  and  a  plain  dear  leferen 

of  Kino's     to  it  sufficient''    In  Regina  v.  Stockton  (a),  the  bmi 

principle  was  adopted,  though  the  order  in  questk 

was  held  bad,  because  there  were  no  words  of  reft 

ence,  or  otherwise,  from  which  it  could  be  inferred  th 

the  justices  were  acting  within  their  proper  jurisdi 

tion.    Here  are  the  words  **  justices  in  and  for  tl 

said  borough,"  and  the  borough  meant  is  specified  i 

the  margin. 

2.  Enough  is  stated  fit>m  which  it  may  be  inferre 
that  the  adjudication  in  the  order  was  made  on  ev 
dence  taken  upon  oath.  In  2  Nolan,  p.  222,  4th  ed 
it  is  said,  '*  If  the  order  profess  to  be  made  *  190 
due  examination,'  without  saying  *upon  oath,'  it  i 
sufficient;  for,  in  an  order,  it  shall  be  intended  t 
be  upon  oath  ....  So,  if  it  profess  to  be  made  upo 
examination  of  the  premises  upon  oath,  and  other  cu 
cumstances,  it  is  sufficient,"  referring  to  the  case  c 
Rex  y.  BagtDorth  (&),  where  the  words  last  mientione 
are  used,  and  are  exactly  equivalent  to  those  in  the  pn 
sent  order.  It  is  contended  that  the  term  *'  otherwiae 
may  refer  to  evidence  taken  not  on  oath :  such,  how 
ever,  is  a  forced  construction,  and  is  opposed  to  name 
rous  authorities,  which  shew,  that,  where  any  intend 
ment  at  all  is  to  be  made,  it  is,  in  the  case  of  orden^  t 
be  made  in  their  favour:  Rex  v.  TTie  Undertaken  fi 
the  Aire  and  Colder  NaingaUonic)^  Rex  v.  Farrmfi 
don  (d),  Rex  v.  Daman  (e),  Rex  v.  Kempeon  (/),  Bea'^ 


(a)  Ante,  p.  16.  (rf)  Id.  471. 

(6)  Cald.  179.  {t)  1  Chitt  R,  155. 

(c)  2  T.  R.  666.  (/)  Cowp.  241. 
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(^tomp  (a).     In  Rex  v.  BhiOi  (i),   where  it  distiBCtly 
^ppened  tliat  the  justioes  had  admitted  hearsay  evi- 
<tex3oe  of  a  matter  of  fact,  their  order  was  quashed,    .^le  ltocoid«r 
Here,  however,  it  cannot  even  be  inferred  that  they      ©^  Kmo'i 
''^^^  done  sa     It  is  said  that  it  is  consistent  with  the 
oi^der  Aat  all  the  evidence  on  which  the  adjudication 
^^  Ihe  justices  proceeded- was  given  ''otherwise"  than 
<^K3L    oath;  in  other  words,  that  they  received  no  legal 
«^^i<lence*      [Coleridge^  J. — This  point  was  decided  in 
Jtc^y.Luffe{c).'\ 

<S.  The  order  must  be  read  altogether,  and  then  it 
<^^^Kanot  fill  to  appear  that  the  adjudication  upon  all  the 
Liters  before  the  justices  was  upon  the  same  evidence; 
1  that,  on  a  fiur  and  reasonable  construction,  the  evi- 
as  to  the  settlement  of  the  paupers  was  upon 
<)^-"ftJi,  as  well  as  of  their  inhabitancy  and  chargeability: 
^^mi  V.  Cri9p{d). 

^Jhmdas  and  Metcalfe^  contriL — As  to  the  first  objec- 

^o:ii#  the  controversy  is  not  whether  the  persons  who 

ii>«^^  the  order  were  justices  of  the  borough,  or  have 

t^sAciently  described  themselves  as  such,  but  whether 

^^y  sufficiently  appear  to  have  been  acting  within  their 

Jtixisdiction  when  they  made  it.     The  earlier  part  of 

^^^e  order  is  sufficient,  as  it  is  not  contended,  that,  calling 

^^  venue  in  ^e  margin  in  aid,  the  complaint  does 

J^*  ^pear  to  have  been  received  within  the  proper 

J^^risdiction;  but  it  is  still  consistent  with  what  is  stated, 

^^^  after  the  complaint  was  received,  the  justices  went 

OQt  of  the  borough,  and  were  out  of  it  at  the  time  they 

^*de  the  order.     Regina  v.  Castertan  {e)  is  in  favour 

^«>  4B.&A.616.  (rf)  7  East,  389. 

(*)  8  Eaft,  539.  (e)  Ant^,  Vol.  1,  p.  449. 

(«)   Id.  193. 
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of  this  objection.  There  the  order  was  held  gooc 
because  there  were  words  of  reference,  in  speaking  c 
the  time  when  it  was  made,  to  the  venue  in  the  nua 
gin ;  and  it  was  on  this  that  the  judgment  of  Loi 
Denman,  C.  J.,  proceeded.  And,  in  Regina  y.  Stock 
ton  (a),  the  objection  now  insisted  upon  was  alluded  1 
by  PattesoHy  J.,  in  his  judgment,  and  the  order  was  i 
aside. 

Secondly,  it  is  impossible  to  read  this  order,  withoi 
seeing  that  there  was  evidence  taken  on  oath,  and  aL 
other  evidence  taken  '^  otherwise"  than  on  oath*  R 
V.  Luffe  (&),  which  seems  a  strong  authority  again 
this  objection,  has  been  indirectly  overruled  by  Begh 
V.  Wroth  {c).  There  the  words  used  were,  "havin 
heard  the  evidence  of  such  woman  upon  oath,  afl 
such  other  etndence  as  she  has  produced,"  and  ffigh 
man,  J.,  held  the  order  bad,  because  it  contiuned  i 
statement  that  ^^such  other  evidence"  was  on  cad 
[Coleridge,  J. — Rex  v.  Luffe (b)  was  not  cited  intb 
case;  and  therefore  I  should  not  overrule  a  jadg 
ment  of  the  full  Court  in  compliance  with  that  ded 
sion.] 

The  third  objection  raises  a  question  of  construction 
and  it  is  submitted,  that,  on  reading  the  order,  it  doe 
not  appear  that  the  justices  made  their  adjudication  i 
to  the  settlement  of  the  paupers  on  any  evidence  what 
ever;  or,  at  any  rate,  it  may  have  been  that  the  adljadi 
cation  was  made  on  evidence  altogether  independent  c 
that  which  is  stated.  No  intendment  should  be  wbA 
either  way :  Rex  v.  Stepney  {d). 


Coleridge,  J. — I  think  this  rule  ought  to  be  (Ki 


(a)  Ante,  p.  16. 

(b)  8  East,  193. 


(c)  Ante,  Vol.  I,  p.  494. 

(d)  Burr.  S.  C.  2.3. 
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:ed.  As  to  the  two  last  points,  the  Court  seems  to 
I  be  concluded  by  previous  authorities.  The  same 
tion  as  that  last  made  arose  in  Regina  v.  Rather- 
a);  and  though  not  much  pressed  in  that  case^  still 
y  be  presumed  that  it  would  not  have  been  relin- 
ed  if  considered  tenable ;  besides,  it  was  observed 
ro  of  the  Judges  in  the  course  of  the  argument, 
;he  form  of  the  order  to  which  the  objection  was 
.  followed  the  form  given  in  Archbold,  and  also  in 
*8  Justice  by  D'Oyly  and  Williams,  which  is  en- 

to  great  consideration,  as  a  work  of  much  au- 
y.  Lord  Denman,  C.  J.,  too,  in  his  judgment, 
in  reference  to  the  same  point,  "We  certainly 
1  not  be  induced,  upon  slight  grounds,  to  overturn 
m  of  proceeding,  which  we  have  reason  to  believe 
►een  established  by  the  usage  of  very  near  a  cen- 
'  As  to  the  second  point,  I  said  I  could  not  over- 
he  case  of  Rex  v.  Luffe  (b) ;  and  unless  the  present 

be  distinguished  from  it,  it  would  be  decisive. 
a  V.  Wroth  (c)  was  cited  as  opposed  to  it ;  but  that 
vould  probably  never  have  been  decided  as  it  was, 
c  V.  Luffe  {b)  had  been  brought  to  the  notice  of  the 
t.  An  attempt  was  then  made  to  distinguish  that 
from  the  present,  by  saying,  that,  as  in  that  case 
►f  the  evidence  was  clearly  bad,  the  Court  must  have 
Jed  in  favour  of  the  rest  of  the  evidence  in  order  to 
>rt  the  order,  and  considered  that  the  word  "other- 
might  mean  "other  competent  proof;"  whereas  here, 
vidence  of  the  witnesses  which  is  given  being  legal 
nee,  the  words  "as  otherwise"  must  necessarily  mean 
Dce  other  than  that  on  oath.  It  is  to  be  observed, 
ver,  that  that  argument  proceeds  on  the  doctrine 


1846. 


The  QvBSN 

V. 

The  Recorder 

of  Kino's 

Ltnn. 


(a)  3  Q.  B.  77G. 

(c)  Ante,  vol.  i 


(6)  8  East,  193. 
p.  494. 
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1846.  of  fSur  intendment;  and  if  that  be  admifluble  in  one 

Tkub  Qvumv  ^^'^^  ^  ^  ^^^  ^^  ^^^^  ^^  should  not  be  af^fdied  eqnallj 

V.  to  the  other.    It  is  dear,  that  the  magistrateB  though 

of  King's  in  Bex  Y.  Luffe  (a)^  that  the  wife's  eyidenoe  was  proper 


i 
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evidence  upon  the  point  under  inquiry,  namelj^  non- 
aooess;  and  I  am  unable,  therefore,  to  see  any  real  dis- 
tinction between  the  two  cases.     As  to  the  other  point, 
which  was  taken  first  in  argument,  I  may  prefisMse  what    ,^ 
I  have  to  say,  by  remarking  that  the  order  is,  in  this  ,^^^ 
respect,  according  to  the  usual  form  from  lime 
morial.     It  is  said,  however,  that,  in  recent  practice,  i 
statement  of  the  place  where  an  order  is  made  is  inte)*^-^,,^ 
duced,  as  well  as  the  time  when;  but  still  if  the  fbCl^r^^ 
Court  has  declared  itself,  as  in  the  case  of  Regina  ^^    v. 
Rotherham  (b),  loth  to  overset  what  has  been  estabUflh^^^ed 
by  the  usage  of  so  many  years,  k  multo  fortiori,  would 
single  Judge  be  imwilling  to  do  so  ?    Taking  the  ord< 
therefore,  thus — "  The  churchwardens  and  over 
having  made  a  complaint  to  us,  two  of  her  Majesty's  j'* 
tices  of  the  peace  in  and  for  the  said  borough,"'  (for  I 
no  stress  on  the  word  **  upon"),  and  all  the  requisi' 
necessary  to  making  this  order  bdng  stated,  I  say 
no  one  can  doubt  that  there  is  a  sufficient  averment  of  I 
complaint  being  made  in  the  borough  to  justices  actir^^>^ 
in  the  borough.     It  is  agreed,  that,  if  we  are  to  intet:^' 
nothing  for,  we  are  to  intend  nothing  against  the  orde:^' 
Now  let  us  make  no  intendment  at  all.    The  order  the^     ^ 
goes  on  to  say  "  We  the  said  justices,  upon  due  proof 
made  thereof,  &c.,  do  adjudge  the  same  to  be  true."  Then, 
it  is  said,  what  was  to  prevent  two  justices  going  out  of 
their  jurisdiction  to  make  the  order?    The  answer  is, 
that  to  suppose  such  a  thing  is  to  make  an  intendment 


(a)  8  East,  193.  (b)  3  Q.  B.  R.  776. 


Lynn. 
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Against  the  order;  and,  therefore,  we  ought  to  adopt        1846. 

tile  more  obvious  meaning,  and  suppose  that  thej  made     xhTSDMic 
^  order  within  their  jurisdiction.     As  to  the  fact,  that  ^' 

^  18  not  stated  at  the  foot  of  the  order  that  it  was     of  Kino's 
giTen  under  the  hands  and  seals  of  the  justices  within 
the  borough,  I  think  the  fitir  inference  is,  as  nothing  is 
ttid  as  to  the  place,  that  the  whole  was  done  at  the 
<UDe  time  and  place,  and  that  the  objection  fails  alto- 

g^iher.    The  rule,  therefore,  must  be  discharged,  and 

^^  ooflts^  as  the  order  follows  the  usual  fonn. 

Rule  discharged,  with  costs. 


The  Queen  v.  The  Justices  of  Middlesex.  May  2. 

*  ^S  was  a  rule  calling  on  the  justices  of  Middlesex  where,  in  the 
^^  ^w  cause  why  a  mandamus  should  not  issue  com-  ^^^^IJ^^ 
^^^^iding  them  to  enter  continuances  and  hear  an  appeal  moTtl,thenanie 

^y^    7  ini  i/»A         T»i»  _ofa  justice  wm 

^S^iost  an  order  for  the  removal  of  Ann  Kobms  and  goiiiegihiywrit. 
^^  three  children  from  the  parish  of  St.  John,  Hack-  likciyto^mis- 
^^y,  to  the  parish  of  St.  Pancras,  both  in  the  said  }^*^i^P^„ " 
^Un^.  ftict.  entered 

It  appeared  by  affidavit,  that,  on  the  5th  of  February,  with  Se  wrong 
^845,  an  order  was  made  by  William  Henry  Aspinall  ^VSe'*'' 
wrf  Jonah    WiUon  for  the  removal  of  the  paupers.  ■cMOMwere 

-w^  of  opinion  that 

That  on  the  18th  a  copy  of  the  order  and  of  the  exa-  the  appeal  was 

loinations  was  served  on  the  parish  officers  of  St.  Pancras,  entered  against 

the  real  order, 
thej  wonld 
haTe  jorisdiction,  and  ooght  to  trj  it. 
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lB4g.  and  on  the  13th  of  March  another  copy  of  the  order  vm 
The  QuBSN  examinations  was  sent.  A  petition  of  appeal  (reqiiire« 
The  jQBtioei  of  ^7  ^^  practice  of  the  Middlesex  sessions)  was  there 
MiooLBsix.  upQn  presented,  in  which  the  order  appealed  against  w«i 
described  as  made  by  W.  H.  Aspinall  and  Jonah  Walter 
[A  copy  of  the  order  was  annexed  to  the  affidavit^  ii 
which  the  signature  of  the  second  justice  was  unintd 
ligibly  written,  though  in  the  examinations  the  nam 
was  legible.]  At  the  April  sessions  an  appeal  was  en 
tered  against  an  order  made  by  W.  H.  Aspinall  an 
John  Walter,  and  on  the  30th  of  June  notice  of  snd 
appeal  was  given  to  the  respondents.  It  appeared  tha 
the  alteration  of  the  name  from  Jonah  to  John  was  mad 
by  the  derk  of  the  peace,  who  supposed  it  to  be  a  mis 
take,  there  being  a  John  but  no  Josiah  Walter  in  tb 
commission  of  the  peace.  When  the  appeal  was  callei 
on  at  the  sessions,  it  was  dismissed,  on  the  ground  tha 
there  was  no  such  order  as  that  agidnst  which  it  i^ 
pealed,  and  therefore  that  the  sessions  could  not  hear  il 

M.  Chambers  now  shewed  cause,  and  contended,  thai 
if  the  mandamus  was  granted,  it  would  command  th 
justices  to  hear  an  appeal  against  an  order  which  had  n 
existence,  as  the  only  order  on  the  records  of  the  ses 
sions  appeared  to  be  signed  "  Josiah  Wilson^  wherea 
the  appeal  was  against  an  order  of  a  different  person, 
that  the  objection  went  to  the  jurisdiction,  and  tha 
therefore  the  ignorance  or  knowledge  of  the  justices  m 
to  the  real  facts  was  unimportant,  which  distinguifih 
ed  this  case  from  Regina  v.  The  Justices  of  De\^ 
shire  (a). 

Crowdery  contri,  handed  up  one  of  the  copies  of  tlfc 

(a)  9  Dowl.  509. 


S 


f 
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order,  in  which  the  signature  of  one  of  the  justices  was        ]84^^ 

^  The  Queen 

V. 

Ck>l«EBII>GE,  J. — I  think  this  rule  must  be  absolute  Middlesex? 
in  its  terms.  I  have  no  doubt  the  sessions  had  juris- 
diction,  and  ought  to  have  heard  the  appeal  They  had 
jurisdiction  if  they  were  satisfied  that  in  fact  the  order 
had  been  made  and  an  appeal  entered  against  it.  It  is 
said  that  the  appeal  is  not  against  this  order.  That, 
however,  is  a  question  of  fact,  and  I  think  it  was  quite 
competent  for  the  sessions  to  ascertain  the  intention  of 
*he  parties;  and  to  do  so  they  would  have  properly 
looked  at  the  document  itself,  and  if  they  found  that  the 
^goature  to  the  copy  served  was  so  written  that  no 
two  fiersons  could  agree  upon  it,  they  might  fairly  have 
concluded  that  the  appeal  was  intended  to  be  against  the 
order  before  them,  and  therefore  that  they  had  jurisdic- 
tion to  hear  it. 

Rule  absolute. 
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May  7.  The  QuBEN  V.  The  Inhabitants  of  Nobburt. 

In  the  jurat  of  A  CERTIORABI  had  been  obtained  onaffidayit^swiurK^ 

tworn  in  the  before  a  commissioner  in  the  country^  March  16, 1844, 

r^tiorari'to  ^^^  "P  *^  order  of  sessions  confirming  an  order 

brioi3^  up  an  removal  subject  to  a  special  case.      The  jurat  of  tin* 

order  oi  iea« 

•ions,  the  affidavit  did  not  contun  the  words  '^  before  me  "  '   '^ 


nAmlTthoald' '  the  conmiissloner's  name ;  and,  on  the  authority  of  jBe^nt^:^ 
the^"^Sr^  ^   ^'  ^^^^  (^)y  ^  rule  nisi  had  been  obtained,  April  3C^^ 

'*  before  me;"    1846,  for  quashing  the  certiorari, 
and  the  omii- 
•ion  of  them 

ISidn^a^^'      ^^^^  °^^  shewed  cause.— The  case  of  Begma  ^v"- 
i"eg«i*rity-       Bloxham'{a)  has  lately  been  brought  under  the  eonridcK*— 
ation  of  the  Court  of  Exchequer  in  Empey  v.  £m^(^^^» 
where  the  jurat  of  an  affidavit  in  support  of  a  rule  fc^*' 
an  attachment  ^^  Sworn  by  the  above-named  defendan.'^^ 
&c.  at  my  chambers,  Rolls-gardens,  Chancery-lane,  thSi^ 
19th  day  of  November,  1844,  E.  H.  Alderson,"  wcm^ 
held  sufficient,  as  being  consistent  with  the  general  pra^:^^ 
tice.    The  omission  of  the  words  "before  me"  mu^^** 
either  make  the  affidavit  a  nullity,  or  it  only  amoun^K:^'^ 
to  an  irregularity.    The  case  of  Rex  v.  Emden  (c)  shem*^^^ 
that  the  defect  cannot  render  the  affidavit  a  nullity.    ^K^^ 
the  omission  merely  amounts  to  an  irregularity,  it  :^^ 
now  too  late  to  make  the  objection  when  about  iyr^^ 
years  have  elapsed  since  the  certiorari  was  granted,    b^ 
Ex  parte  Smith  (rf),  Patteson^  J.,  allowed  the  jurat  of  a«» 
affidavit  to  be  amended. 


(a)  Ante,  Vol.  1,  p.  370;  5        (c)  9  East,  437. 
Q.  B.  R.  528.  {d)  2  Dowl.  607. 

(h)  13M.  &W.519. 
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XtfOrd  Denman^  C.  J. — I  think  the  case  of  Reffina  v.         ]e4e. 
'oarAam  (a)  was  rightly  decided:  the  case  was  very  fully     The  duvsN 
?aed.   and  all  the  au^orities  on  the  subject  were  _  ,  f-  . 

,  ,  ,     ThelDhabitanto 

>i2g^Iit  under  the  consideration  of  the  Court,  and  it  of  Nouubt. 
8  not  appear  inoonBiBtent  with  the  case  in  the  Ex- 
{izozr.  In  Ex  parte  JShmth{b)  my  Brother  Pattesan 
u^t;cd  the  amendment,  seeing  that  the  deponents 
Mw^  facty  been  regularly  sworn,  but  he  rather  doubts 
b^s:  he  did  rightly.  Here  the  affidavit  does  not 
'to  have  been  sworn  before  any  one.  'Hme  may 
as  a  waiver  of  an  irregularity,  but  this  is  not 


^•H^i^ESON,  J. — I  think  Reffina  v.  Bloxham{a)  was 
^3^  ^lecided,  and  I  see  no  ground  to  overrule  it.  If 
^^c^xild  cure  such  a  defect,  eight  months  would  have 
'  i^  there.  In  Empey  v.  Kinff  (c),  the  Lord  Chief 
^^■^  ^jxpressly  draws  a  distinction  between  an  affidavit 
>^f*^  l>cfore  a  Judge  at  chambers  and  one  sworn  before 
onxnaigaioner. 

Rule  discharged. 


C«)  Ante,  Vol.  1,  p.  370.  {h)  2  Dowl.  607. 

(c)  13  M.  &  W.  519. 
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(ffourt  of  IBarrijequer- 
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May  I. 

It  if  an  offenoe 
under  the  5  & 
6  Vict.  c.  93, 
for  a  dealer  to 
haTe  in  his  pos- 
session adnlter- 
ated  tobacco ; 
and  personal 
knowledge  that 
it  was  adnlter- 
ated  is  not  re- 
qnisite  to  con- 
stitute the  of. 
fence. 

The  notices 
of  appeal  un- 
der the  ex- 
cise acts,  the 
7&8  Geo. 
4,  c.  53,  8. 
83,  and  the 
4  &  5  W.  4,  c. 
51,  s.  23,  in 
the  case  of  an 
appeal  by  the 
excise,  may 
be  given  by 
the  officer  who 
appears  before 

S^hSTo**''^'**''  the  appeal  and  of  the  trial  had  not  been  given ;  but 
name,  and  need  court  Overruled  the  objection. 

not  be  in  the 

name  of  the 

officer  who  laid  the  information. 


The  Queen  v.  Woodrow. 

An  information  was  exhibited  under  the  5  &  6  Yict^ 
c  93,  by  order  of  the  commissioners  of  excise,  by  l^^* 
Hedges,  their  officer,  against  T.  F.   Woodrow,  a  1^' 
censed  dealer  in  tobacco  by  retail,  for  having  in   b^ 
possession  55  lbs.  weight  of  cut  tobacco,  mixed  wi^^ 
sugar  and  other  saccharine  matter.  The  information  ca^*^^ 
on  for  hearing  before  the  justices  on  the  25th  of  Mar<^*^ 
1845,  and  was  dismissed.    The  case  was  conducted  at  i^^^ 
hearing  by  W.  Marks,  an  excise-officer,  in  the  abse^'^^^ 
of  Hedges,  who  was  unable  to  attend ;  and  as  soon 
the  decision  of  the  justices  was  pronounced,  notices 


appeal,  required  by  the  7  &  8  Geo.  4,  c.  53,  s. 


^-^ 


signed  by  Marks  in  his  own  name,  and  not  as  the  ag^ 
of  Hedges,  were  served  on  the  different  parties, 
afterwards  notice  of  trial  of  the  appeal  for  the  Mi 
summer  sessions  was  served,  signed  by  Hedges.     At 
trial  of  the  appeal  it  was  objected,  that  due  notice 
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^Tom  the  evidence  it  appeared  that  an  officer  of  the         i846. 
roific  had  seized,  in  a  drawer  where  the  respondent 
p^  his  tobacco  for  the  purpose  of  sale,  55  lbs.  weight 

jooanufactured  cut  tobacco,  which  was  found  to  be 
.al Iterated  with  saccharine  matter;  that  the  tobacco 
§,  l3een  adulterated  in  the  course  of  manufacture,  and 
€^  the  respondent  had  purchased  it  of  a  manufacturer 
^^nuine  tobacco ;  and  that  he  had  no  knowledge  or 
LJB^  to  suspect  that  the  tobacco  he  purchased,  and 
ic^Ji  was  seized,  had  been  manufactured  in  any  other 
y  than  as  directed  by  law.  The  sessions  dismissed 
i  s^ppeal,  subject  to  the  opinion^of  the  Court  of  Ex- 
^<l^iaer  on  two  points: — 1.  Whether  the  notices  of 
E>^t«d  and  trial  were  sufficient?  2.  Whether  the  re- 
>x^dent  had  been  guilty  of  the  offence  charged  in  the 
lor-nation  ? 

•^    WUde,  for  the  Crown.— 1.  The  stet  7  &  8  Geo.  4, 

^3,  s.  82,  gives  to  any  officer  of  excise  who  shall 

~™i>it  any  information,  and  to  other  persons  aggrieved 

tlxe  judgment  of  the  commissioners  or  justices,  a 

Sot;   of  appeal  to  the  quarter  sessions ;  and  sect.  83 

^^ires   certain    notices  of   appeal,   which    must  be 

^^n  immediately  the  judgment  appealed  against  is 

■^■^ounced.     A  further  notice  of  trial  is  required  to 

^    given  by  the  appellants  one  week  before  the  appeal 

^**^e8  on  to  be  heard,     the  4  &  5  Will.  4,  c  51,  was 

^^^ed  to  amend  the  former  act ;  and  sect.  22  provides, 

^^^t:»  in  case  of  the  death  or  absence  of  any  officer  of 

i^^^Sse,  in  whose  name  any  information  may  have  been 

^^l^bited,  the  proceedings  may  be  carried  on  by  any 

^^er  officer  of  excise  in  the  name  of  the  officer  by 

^bom  the  information  shall  have  been  exhibited.     But 

B^t  23  is  general  in  its  terms,  and  enables  any  officer 

who  conducts  the  proceedings  to  give  notice  of  appeal 

VOL.  n.  B  B  N.  8.  c. 
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1846.        Hedges,  theTefore,  haying  ezhilnted  the  infofmatiaD,  it 
was  competent,  under  this  section  of  the  act,  for  Madkmr 
who  conducted  the  case  before  the  justices^  to  give  th^ 
notices  of  appeal  in  lus  own  name.  2.  The  information  i^ 
laid  under  the  5  &  6  Vict.  c.  93,  s.  3,  which  imposes  ^ 
penalty  on  *'  every  manufacturer  of,  dealer  in,  or  r^ — 
tailer  of  tobacco,  who  shall  receive,  or  take  into^  o^^ 
have  in  his  possession  tobacco  as  therein  specified;"  aoc^ 
the  case  finds  that  the  tobacco  was  adulterated  wkfc^ 
saccharine  matter  in  a  manner  prohibited  by  the  1«*^ 
section.     The  offence  consists  in  a  dealer  having  in  1 
possession  adulterated  tobacco,  and  not  that  he  has  it  i 
his  possession  knowing  it  to  be  adulterated     It 
held  an  offence  for  the  keeper  of  a  beer-shop  to  have  i^^ 
his  possession  certain  specified  articles   to  be  used  %^^ 
a   substitute    for  malt  or  hops;   Attamey^Creneral  i^— 
Lockwood{a)\   and  in  a  conviction  agidnst  a  carriea^!^* 
under  the  Grame  Act,  it  vras  held  not  neoessarj  fc^ 
allege  he  had  the  game  in  his  possesdon  knowingl^^ 
Rex  V.  Marsh  (b). 

Crompton,  contra. — The  offence   under  the  5  k       ^ 
Vict  c  93,  must  consist  in  the  respondent  having  a&»-*" 
terated  tobacco  unlawfully  and  knowingly  in  his  p^^'" 
session ;   if  not,  the  most  serious  consequences  wouJ^* 
ensue,  where  an  innocent  person  may  have  purcha«^" 
tobacco    which  afterwards  proves  to  be  adulterate^ 
[Rolfsy  B.— I  think  the  98th  section  of  the  7  &  8  Q^' 
4  affords  an  answer  to  that  argument :  it  is  there  ft^ 
vided,  "  that,  in  all  cases  where  any  penalty  shall  b^      | 
incurred  by  this,  or  any  other  act  of  Parliament  relating 
to  the  revenue  of  excise,  if  it  shall  appear  to  the  eattf- 
faction  of  the  commissioners  that  the  same  was  ineorred 

(a)  9  M.  &  W.  378.  (b)  4  D.  &  R.  260. 
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without  any  intention  to  defraud,  they  may  forbear  to         1846. 

proeecute-T 

No  appeal  can  be  heard  under  the  7  &  8  Geo.  4, 
unless  the  requisite  notices  have  been  given.  The  4 
&  5  WilL  4,  c.  51,  s.  22,  provides,  that,  in  the  ab- 
sence of  such  oflScer,  by  death  or  otherwise,  the  pro- 
ceedings shall  not  abate,  but  shall  be  continued  by  any 
other  officer  of  excise ;  but  they  are  to  be  continued  in 
the  name  of  the  officer  by  whom  the  information  shall 
have  been  exhibited.  [Pollock,  C.  B. — The  next  section 
niys,  that  notice  of  appeal  shall  be  given  by  any  officer  of 
excise,  who  shall  attend  and  conduct  the  proceeding.] 
That  section  only  applies  to  cases  where,  if  there  shall 
iW)t  be  twenty  days  between  giving  notice  of  appeal  and 
^e  next  quarter  sessions,  the  appeal  shall  be  to  the  fol- 
lowing sessions.  These  notices  are,  therefore,  bad,  be- 
^^*U8e  they  do  not  appear  to  have  been  given  in  the 
^**Bae  of  the  officer  by  whom  the  information  was  ex- 
^bited. 

I^OLiiOCK,  C.  B. — It  appears  to  me  that  the  proceed- 

^^^&  have  been  regular  under  the  various  statutes  on 

**^  subject    Hedges,  the  person  stated  to  be  aggrieved, 

"^d  the  information ;  and,  in  his  absence,  Marks,  who 

appeared  to  conduct  the  case  before  the  magistrates, 

•*8ned  and  served  the  notices  required  by  the  7  &  8 

^.  4,  c.  53,  s.  83.    The  4  &  5  WilL  4,  c.  51,  s.  22, 

P^vides,  that,  in  case  of  the  absence  of  the  officer  in 

^*^08e  name  the  information  was  exhibited,  the  pro- 

^^dings  shall  be  continued  by  any  other  officer ;  and, 

**'tlK>agh  it  is  there  said,  that  the  proceedings  shall  be 

T^ltttiuued  in  the  name  of  the  officer  in  whose  name  the 

/^^ormation  was  exhibited,  yet  the  next  section  provides, 

^^  general  terms,  that  notice  shall  be  given  by  any 

^^oer  who  attends  and  conducts  the  case  on  the  part  of 

B  B  2 
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184G.  the  reyenueof  excise.  It  has  been  contended  that  that  Beo* 
tion  only  applies  to  cases  where  there  shall  not  be  twenty 
days  between  the  giving  notice  of  appeal  and  the  nexl 
sessions ;  but  I  think  it  applies  to  all  cases  where  notice 
of  appeal  is  required  to  be  given.  On  the  other  point 
I  think  the  proper  construction  of  the  5  &  6  Vict  c 
93,  is,  that  the  dealer  in  whose  possession  adulteratec 
tobacco  is  found,  is  guilty,  whether  he  knew  it  wai 
adulterated  or  not  I  do  not  think  personal  knowledg( 
is  necessary  to  constitute  the  offence.  The  l^slatun 
may,  for  sound  reasons,  have  made  persons  responsibl 
who  deal  in  such  articles;  and,  although  cases  o 
harde&hip  may  occur,  yet  it  is  either  for  the  l^ia 
lature  to  alter  it,  or  for  the  executive  to  abstain  fron 
enforcing  the  penalty.  A  person  is  supposed  to  knoi 
the  nature  of  the  commodity  he  is  dealing  with ;  an< 
a  prudent  man  would  either  inspect  the  tobaco 
when  delivered,  or  take  a  guarantie  from  the  manu 
facturer. 

Parke,  B. — I  am  entirely  of  the  same  opinion, 
think  the  notices  are  sufficient.  It  was  competen 
for  the  officer  who  conducted  the  proceedings  befor 
the  magistrates  to  give  the  notices  in  his  0¥m  name 
On  the  other  point,  I  think  the  offence  consists  i: 
having  adulterated  tobacco  in  his  possession,  and  tha 
it  is  not  necessary  that  the  party  in  whose  pofl 
session  it  was  found  should  know  that  it  was  adol 
terated. 

Alderson,  B. — I  am  of  the  same  opinion.  Hedge 
is  the  person  stated  to  be  aggrieved,  and  Marks  act 
for  him  in  his  absence.  Under  these  circumstances,  ] 
think  the  notices  were  perfectly  regular  under  the  2dn 
section  of  the  4  &  5  WiU.  4,  c.  51.     It  does  not  appeal 


) 
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necessary  that  he  should  know  the  tobacco  was         1846. 
ated ;  he  knew  he  had  it  in  his  possession ;  and, 
:,  knowingly  is  involved  in  the  question  of  pos-  . 


FE9  B.,  concurred. 


Judgment  for  the  Crown. 


END   OF    EASTER   TERM. 
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TRINITY  TERM. 


May  21,  The   QuEEN  V.  The  Inhabitants  of  Radcuff^ 

CULEY. 


pari^^ 


in 


vJn  appeal  against  an  order  of  justices  for  the  remo 
of  James  Deeming,  his  wife  and  child,  from  the 
of  Melton  Mowbray  to  the  parish  of  Radcliffe  Cul 
both  in  the  county  of  Leicester,  the  sessions  confinr:^ 
the  order,  subject  to  the  opinion  of  this  Court  on  a 
which  raised,  together  with  others,  the  question  whetl-"* 
the  heading  of  the  second  and  following  depositions 
the  examinations  were  good,  as  shewing  the  jurisdictS-^^ 
of  the  justices. 

The  first  examination  was  as  follows : — 

"  County  of  Leicester,  to  wit.  —  The  examinati^^^ 
of  James  Deeming,  now  inhabiting  in  the   parish  ot 
Melton   Mowbray,    touching  the  last  legal   place  of 
settlement  of  himself  and  Mary   his   wife,   and   Ar- 


Of  the  exa- 

minatioDS  on 
which  an  order 
of  removal  was 
founded,  the 
first  was  as  fol- 
lows : — 
**  County  of  L., 
to  wit.— The 
examination  of 
J.  D.,  &c., 
taken  upon 
oath  before  us 
the  under-sign- 
ed, two  of  her 
Majesty's  jus- 
tices of  the 
peace  in  and  for 
the  said  county, 
the  3rd  Novem- 
ber, 1844, 
&c.   Signed 
W.  E.  H.  and 
R.  M."    The 
other  examina- 
tioni  had  the 
same  marginal 
reference,  and 

were  taken  on  the  same  day,  but  were  stated  to  be  '*  taken  on  oath,  touching  the  above- 
named  settlement,  brfore  %u  the  said  jiuiicesi**  bearing  the  same  signatures,  W.  £.  H. 
and  R.  M.: — Held,  that  each  examination  must  appear  in  itself  to  be  a  perfect  and  com- 
plete document,  and  that  all  the  examinations  but  the  first  were  bad,  because  they  did  mot 
appear  to  have  been  taken  by  justices  who  had  authority  to  take  them. 
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sir  son,    aged   eighteen  months,   taken  upon         i846. 

bre  UB  the  under-signed,  two  of  her  Majesty's     ^  qu««n 

3f  the  peace  in  and  for  the  said  county,  the  3rd  _      ^' 

.       The  Inhabitants 

)ecember,  1844,  at  Melton  Mowbray  aforesaid,    of  Radcliffs 
h,  &c  ^'"■"- 

en  and  sworn  before  us, 

"W.  E.  Hartopp, 
"  Roger  Mannebb." 

second  and  remaining   examinations  were  as 


nty  of  Leicester,  to  wit — The  examination  of 
eeming,  of  Melton  Mowbray  aforesaid,  widow, 
;  the  above-named  settlement,  taken  upon  oath 
the  said  justices,  the  3rd  day  of  December,  1844, 
»n  Mowbray  aforesaid,  who  saith,  &c 
en  and  sworn  before  us, 

«W.  E.  Hartopp, 
'*  Roger  Manners." 

)jection  was  taken  in  the  grounds  of  appeal,  that 
t  appear  that  the  examinations  were  taken  by 
ivho  had  jurisdiction. 

sy,  in  support  of  the  order  of  sessions. — The 
mination  was  properly  taken :  the  heading  shews 
aken  before  justices  in  and  for  the  county  of 
r.  The  second  examination  has  express  refer- 
jonnect  it  with  the  first,  namely,  "  touching  the 
tmed  settlement,"  and  "  before  us  the  said  jus- 
nd  it  purports  to  be  signed  by  the  same  justices, 
e  documents  must  be  sent  together  by  the  re- 
t  to  the  appellant  parish,  and  very  probably  they 
it  on  the  same  sheet  of  paper.     Looking,  there- 
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1 846.        fore,  at  both  the  documents,  the  jurifldiction  of  the  justioes 

The  QC7EEN     suflSciently appears.  InRexy.  Shipston-uponrStouria),  the 

_  .  !*•  second  examination  was  merely  alleged  to  be  taken  **  be- 

Thelnhabitantt  ''         ^ 

of  Radcliffb   fore  us.*^  Here  the  words  of  reference  are  much  stronger, 
^^  before  us    the  said  justices."      The  margin  is  con- 
sidered part  of  an  order,  and  a  dear  reference  to  it  in 
the  body  is  sufficient :  Bex  v.  Holbeck  (&),  which  is  con- 
firmed by  Regina  v.  Castertati  (c).  In  Regina  v.  The  Jus- 
tices of  Buckingliamahire  {d)y  an  order  was  addressed  to 
the  overseers  of  H.  W.,  in  the  county  of  Bucks,  and  the 
parish  was  afterwards  called  ^^  the  said  parish  of  H.  W.," 
which  was  held  to  refer  to  the  parish  before  mentioned 
in  the  county  of  Bucks.     In  Empey  v.  King  {e\  the 
Court  of  Exchequer  held,  that,  in  an  affidavit  sworn  be- 
fore a  Judge  at  chambers,  the  jurisdiction  sufficiently 
appeared,  although  the  words  ^^  before  me  "  in  the  jurat 
were  omitted.     The  jurisdiction  alleged  in  the  second 
examination  would  be  sufficient  to  support  an  indictmeDt 
for  peijury :  Rex  v.  Emden  (/). 

Macaulayy  contrsL — The  word  "said"  is  insensibte^ 
and  bears  no  reference  to  the  justices  named  in  the  fir:^ 
examination,  for  the  purpose  of  shewing  that  the  justip"*^ 
who  took  the  evidence  were  justices  who  had  authori*r; 
to  do  so.     The  identity  of  names,  and  the  fact  that  tS:*' 
examinations  are  on  the  same  sheet  of  paper,  will  n^^^ 
carry  the  case  any  further,  because  in  Regina  v.  Ship^^ 
ton-upon-Stour  (a)  the  same  argiunents  were  used,  au^ 
the  Court  held  that  jurisdiction  must  unequivocally  ap- 
pear, and  cajinot  be  left  to  be  supplied  by  external  <^ 
cumstances.     In  Regina  v.  Bloxham  (g),  the  jurat  of  «n 


(a)  Ant^,  Vol.  1,  p.  230;  6  (d)  3  Q.B.  R.800. 
Q.  B.  R.  119.  (f)  13  M.  &  W.  519. 

(b)  Burr.  S.  C.  198.  (/)  9  East,  437. 

(c)  Ante,  Vol.  1,  p.  449.  (g)  Ant^,  Vol.  1,  p.  370. 


> 
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lavit  was  held  defective,  because  the  words  "  before 

"  were  omitted.     A  notice  was  referred  to  in  the 

la vit  and  annexed  to  it,  and  from,  that  notice  it  ap- 

The  Inhabitants 
red  that  the  affidavit  was  properly  sworn ;  but  the    of  Radcliffb 

irt  held  that  the  defective  allegation  of  the  jurisdic- 

L  of  the  commissioner  could  not  be  aided  by  reference 

he  notice  annexed  to  the  affidavit. 

-*ord  Denman,  C.  J. — On  this  ground  I  am  bound 
say  that  the  examination  is  not  sufficient.  Every 
mination  should  appear  in  itself  to  be  a  perfect  and 
iplete  dociunent.  We  cannot  have  recourse  to  parol 
lence  to  supply  an  omission,  where  there  are  not 
icient  words  of  actual  reference  to  dispense  with  it- 
nust  be  shewn  that  the  justices  before  whom  the 
i^inations  were  taken  were  justices  who  had  author- 
o  take  them.  The  want  of  any  statement  to  that 
"fc  is  a  very  simple  and  strong  ground  of  objection. 
^  case  has  nothing  to  do  with  cases  of  that  class 
^^  the  Court  has  supplied  something  to  shew  that  an 
^Tit  has  been  sworn  within  the  jurisdiction  of  the 
On  administering  the  oath.  In  those  cases  the  means 
O-pplying  the  omission  existed  on  the  face  of  the 
Mnent  itself     That  is  not  the  case  here. 

^ATTESON,  J. — It  ought  to  be  fully  understood  that 
K  examination  is  a  separate  document,  and  should  be 
•feet  in  itself. 

Williams,  J. — The  statute  speaks  of  the  examina- 
ins  being  sent.  That  must  mean  the  examinations 
cen  by  the  justices,  to  shew  what  the  settlement 
imed  is.  These  examinations  do  not  answer  that 
rpose.  They  speak  of  "  the  said  justices"  and  the 
we-named  settlement.  Named  where?  Are  we 
go  two  or  three  pages  back,  to  ascertain  what  is 
*erred  to  ?     It  is  not  like  the  case  of  a  venue  in  a 
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The  QtucEPi 

f. 
Tbe  luhabitanti 
of  RadCi^IFFI 


marginj  for  that  is  expressly  and  neeeaaaTily  imported 
into  the  document  But  that  m  not  so  in  the  preseat 
case. 

Orders  quashed  (a)u 


I 


Tlie  eaplimts  of 

tiqiisto  fiupport 
fta  order  of  re- 
moval should 
Ehcwf  til  fit  the  J 
uTG  tnken  upoa 
a  compLaiut 
mdde  to  the 
justice;!  by  the 
parbb  officers^ 
and  uale^ft 
such  complaifit 
m  AtAtrd,  the 
examlnatLoiifl 
ftra  msufficicat. 


(<i>  The  QiTEE^  V,  The  Inhabitants  of  Molesw»iith* 

1  FIE  examinationfi  on  which  an  order  of  jusd^ei  for  the  rtmQVol  of 
hahella  M  untie  and  her  four  childri*n  from  the  pariah  of  By  thorn 
to  the  parish  of  Molesworth,  both  in  the  county  of  Huntingdon,  wa$ 
made,  were  headed  aa  foBowa  ;— 

**  liutidngdoniihire,  to  wiL^ — The  examination  of  iHahella  Mantle, 
at  present  reaidlng  in  the  pariah  of  Byihomj  in  the  said  county* 
widow,  &c,,  taken  on  oath^  &-c»,  before  u%  8sc^^  touching  the  place 
of  the  last  legal  aettlenient  of  her  the  add  Isabella  Mantle^  and  her 
four  ehildren,'*  natning  them. 

The  captions  of  all  Iha  examlnatmni  were  in  the  aame  fonn  as  that 
abo^e  stated*  The  order  waa  appealed  agi&in&tf  and  one  of  tht 
grounds  of  appeal  was,  "  that  it  does  not  appear  from  the  caption! 
of  the  exatmnationa  that  the  removing  jutticcs  had  any  juriadictioa 
to  take  the  same,  aince  it  doca  not  appear  from  such  cnptiona  that 
the  aaid  examlnationi  were  taken  upon  the  complaint  of  the  chureh- 
wardena  and  overgeera  of  the  poor  of  the  parish  of  By  thorn/'  When 
the  appeal  came  on  for  trial  at  the  aessions,  the  appellants  inaisted 
on  the  objection  to  the  examinations  raised  by  the  ground  of  appeal 
above  set  out ;  but  the  sessions  overruled  it,  and  confirmed  the  order, 
subject  to  the  opinion  of  this  Court. 

Burchamy  in  support  of  the  order  of  sessions,  contended,  that,  at 
the  captions  shewed  that  the  justices  had  taken  the  examinations 
touching  the  settlement  of  the  paupers,  it  was  to  be  presumed  that  a 
complaint  had  been  made  by  the  parish  officers,  and  that  therefore 
the  justices  had  jurisdiction. 

WorlUdge,  contr^,  was  not  called  upon. 

Per  Curiam  (a). — ^We  think  this  a  fatal  objection.  The  only 
answer  attempted  to  be  given  would  be  equally  sufficient  to  cure  all 
such  objections,  namely,  that  as,  if  justices  act  without  jurisdiction, 
they  do  wrong,  it  is  to  be  presumed  that  they  had  it. 

Orders  quashed. 
(a)  Lord  Dernnaut  C.  J.,  Patt§t<m  and  WUUamg,  Js. 
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1846. 

The  Queen  v.  The  Overseers  of  Oxted.  May  28. 

Eiaster  Term  last,  Pashlev  obtained  a  rule  nisi  call-  As  a  general 
on  the  churchwardens  and  overseers  of  Oxted  to  ofanappiica- 
^  cause  why  they  should  not  pay  to  the  appellants  damug  wUifoi-* 
coets  of,  and  consequent  upon  their  application  to  ^^^^^^^if^?**' 
Court  for  a  writ  of  mandamus  (a),  and  of  the  re-  Will  4,  c.  21, 
1  made  thereto,  and  the  costs  of  this  application  for  Very  strong 

^  ground  of  ex- 

emption be 
shewn  on  the 

^alduotn  now  shewed  cause. — The  sessions  thought  where)  how- 

objection  to  the  notice  sent  by  the  appellants  was  ejer,  Uies^- 

•'  ^  ^  .    .  "^'^^  dismissed 

d  ;  and  if  they  were  in  the  wrong,  it  is  contrary  to  all  an  appeal  on  an 

iciple  that  the  parish  ofiScers  in  whose  favour  their  insufficiency  of 

sion  was  made  should  be  saddled  with  the  expense  appwlfandL 

t8  reversal.     The  application  for  the  mandamus  is  application  was 

.  ,  .         afterwards 

►  xn  respect  to  costs,  to  a  rule  for  a  new  tnal  on  im-  made  for  a 

,^__  __  .•  /»•!  •j'x'i-  Tj  mandamus  to 

>er  reception  ol  evidence  or  misdirection  by  a  Judge,  compel  the 
i^  the  costs  do  not  fall  on  the  parties  opposing  it  J^^r^^the^sts 
1  Will.  4,  c.  21,  s.  6,  enacts,  that,  in  all  cases  of  of  such  applica- 
ioation  for  any  writ  of  mandamus  whatsoever,  the  mandamus  were 
a    of  such   application,  whether  the  writ  shall  be  fjc^pany  s'hew- 
^tred  or  refused,  and  also  the  costs  of  the  writ,  if  the  *"K  ^^.®  . 

against  it,  it 

^  shall  be  issued  and  obeyed,  shall  be  in  the  discre-  appearing  to 

of  the  Court ;"  and  there  are  no  circumstances  here,  the  objection 

can  any  authority  be  shewn,  to  induce  the  Court  in  gegg7ons*dI^* 

case  to  fix  the  costs  on  the  parties  against  whom  the  ^^^^^  ^"  ^- 

_  .  ,  r  --t)  Tolous. 

tidamus  issued. 


Pdshleyy  contra. — The  general  rule  as  to  costs  is  laid 


(a)  See  Regina  v.  The  Jus-  same  as  those  of  St.  Mary,  Ber- 
M©/5iirrey,ante,  p.  245.  The  mondsey,  and  one  decision  was 
;ts  of  the  Oxted  case  were  Uie    given  for  both  cases. 
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1846.        down  by  this  Court  in  Regina  v.  Hie  Mayor  of  Netn^ 
.ji^J'^Iil^N    ^"'y  (^)»  w^®^®  lijori,  Denmauy  C.  J.,  says,  "  It  b  a^ 

_      ^'  nearly  a  matter  of  course  to  mrant  costs  under  the  statute 

The  OTeraeen  "'  ,  .  ,  i.  i  .  i_ 

of  OxTftD.     to  the  party  ultimately  succeedmg,  that  we  cannot,  witt»>'' 

out  very  strong  grounds,  depart  from  the  general  role^ 

In  Reffina  v.   The  Justices  of  the  West  Ridmg{b\  th^ 

costs  of  a  mandamus  to  erase  an  entry  from  the  twx^ 

of  a  court  of  quarter  sessions  were  refused  to  the  psrt^ 

applying  for  the  mandamus ;  but  that  was  on  f^emM^ 

grounds,  and  both  in  argument  and  in  the  judgment  oC^ 

the  Courts  the  general  rule  as  above  stated  was  admitted* 

In  the  present  case  circumstances  exist  to  shift  the  pay — 

ment  of  costs  from  the  unsuccessful  party.     The  objeo— 

tion  to  the  notice  of  appeal  was  clearly  frivolous;  tli^ 

justices  against  whom  the  rule  for  the  mandamus  wa^ 

moved  did  not  appear  to  shew  cause  against  %  and  tlM& 

parish  officers  did  so  at  the  peril  of  incurring  all  thi^ 

consequent  expenses. 

Lord  Denman,  C.  J. — The  general  rule  is,  that  tlm« 
costs  of  a  mandamus  are  to  follow  the  event  of  the  mai^— 
damns ;  but  there  is  a  general  rule  jn  an  opposite  dire«c^- 
tion,  namely,  that  where,  through  the  fault  of  the  Con:*^ 
at  a  trial,  further  proceedings  become  necessary,  ik^^ 
practice  is  not  to  saddle  the  party  prosecuting  themwl*^ 
the  costs.     Now  I,  for  my  part,  do  not  think  that  ^^^ 
ought  to  give  up  any  part  of  our  jurisdiction  as  to  cos*^  * 
and  although  it  is  right  to  adhere  to  a  rule  gener^*"^ 
speaking,  still  it  seems  to  me  that  we  should  not  bi^^ 
ourselves  down  in  practice,  as  there  may  be  cases  wh^^ 
we  cannot  follow  any  strict  rule.     This  objection  to  ^^^ 
notice  was  really  most  foolish,  but  by  some  means    ^^ 
other  the  court  of  quarter  sessions  is  persuaded  thai^    '^ 
is  valid,  and  considerable  expense  is  in  consequence  i^"^ 

(a)  1  Q.  B.  R.  765.         {h)  Ante,  Vol.  1,  p.  98  ;  5  Q.  B.  R  I  - 
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in  setting  them  right.     This  is  a  case,  therefore,         1846. 
we  may  fairly  say  we  will  grant  the  costs.  j^  Quekn 

V. 

The  OTeneeri 

■TB80N,  J. — The  general  rule  certidnly  is,  as  men-  of  Oxtbd. 
by  my  Lord,  that  the  costs  follow  the  event  of  a 
Qus.  And  I  think  there  ought  to  be  good  cause 
^2>AItiI^  f^^  it.  I  do  not  say  that  such  a  case 
LOt  exist,  but  I  think  this  is  not  that  case.  It  is 
lis  is  like  a  verdict  set  aside  for  misdirection,  which 
Lan:B.s^y  done  without  costs,  and  I  was  at  first  much 
^<^1^  by  that  argument;  but  it  must  be  recollected 
^  't^l^at  is  not  always  so,  because  where  a  Court  has 
^^^c^i'tted  an  error,  and  a  writ  of  error  is  brought,  the 
^"ti^:^^  is  that  costs  are  given  to  the  party  bringing  it 

^^xx^UAMS,  J. — It  seems  to  me  that  the  resistance  to 
*  ^J3.^ndamus  was  an  unnecessary  act,  because  when 
5  ^t't^ntion  of  the  parties  was  called  to  the  objection, 
*y  Yxxight  have  seen  that  there  could  be  nothing  in  it, 
^^I>'t;  you  go  the  length  of  saying  that  both  church- 
"^^^ns  and  all  the  overseers  must  sign  a  notice  of 
*P^^1*  In  spite,  however,  of  an  intimation  of  the 
^"^^^^^c^ri  of  this  Court  on  the  objection,  the  parish  officers 
>^^   vipon  themselves  to  shew  cause  against  the  rule. 

Bule  absolute. 
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May  30. 


The  4  &5  Will. 
4,  c.  76,  8.  68, 
enacts,  that 
**  no  person 
shall  be  deemed 
to  retain  anj 
settlement 
gained  by  virtoe 
of  an  J  posses- 
sion of  any 
estate  or  in- 
terest in  any 
parish  for 
any  longer 
time  thui  sach 
person  shall  in* 
habit  within 
ten  miles 
thereof:"— 
Held,  that 
the  ten  miles 
are  to  be 
measured  by 
a  horiiontal 
line  from  one 
point  to  an- 
other, not  by 
the  nearest 
mode  of  access. 


The  Queen  v.  The  Inhabitants  of  Saffron  Wi 

iVN  appeal  was  heard  at  the  quarter  sessions  i 
borough  of  Safiron  Walden,  (April,  1845),  bi 
the  parish  officers  of  Askerden,  appellants,  and  the 
officers  of  Saffron  Walden,  respondents,  both 
county  of  Essex,  against  an  order  of  two  justices, 
the  11th  of  April,  1844,  for  the  removal  of  Greorg 
nolds  and  his  family  from  the  respondent  to  the 
lant  parish.  The  recorder  quashed  the  order,  i 
to  the  opinion  of  this  C!ourt  on  the  following  ca 

George  Reynolds  (the  pauper)  was  originally 
in  the  parish  of  Askerden ;  he  subsequently  acqi 
settlement  by  estate  in  the  parish  of  Fumeu: 
ham,  in  the  county  of  Hertford,  by  possession  c 
residence  on  some  land,  his  own  property,  ii 
parish.  At  the  time  of  his  removal,  under  and 
order  above  mentioned,  he  no  longer  inhabited 
said  land  in  Furneux  Pelham,  nor  within  that 
but  he  inhabited  a  house  in  the  parish  of  Saffix>n  ^ 
to  which  parish  he  was  then  chargeable.  From  the 
dary  of  the  parish  of  Furneux  Pelham  to  the  said 
which  the  pauper  was  inhabiting  in  Saffron  Wald 
distance  is  ten  miles  and  a  quarter  by  the  nearesi 
of  access;  but,  measured  in  a  straight  line  on  a  hor 
plane  from  such  boundary  to  such  house,  the  distant 
nine  miles.  From  the  boundary  of  the  estate  an< 
above  mentioned  in  the  parish  of  Furneux  Pell 
the  house  inliabited  by  the  pauper  in  Saffiron  ^ 
the  distance  is  more  than  ten  miles  by  the  nearest 
of  access ;  but,  measured  in  a  straight  line,  the  di 
is  but  nine  miles ;  and  from  the  boundary  of  the 
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of  Pumeux  Pelham  to  the  boundary  of  the  pariah  of        i846. 

Saffix)n  Walden,  the  distance  by  either  of  the  above     lie  Qubsk 

modes  of  measurement  is  less  than  ten  miles.     If  the  ^  ,  ^\ . 

The  Inhabitants 

Court  shall  be  of  opimon,  that,  imder  the  circumstances  ofSAFFRON 
above  stated,  the  pauper,  at  the  time  of  the  making  of 
the  above-mentioned  order  of  removal,  still  retained  his 
settlement  in  the  parish  of  Furneux  Pelham,  the  order 
of  quarter  sessions  is  to  be  confirmed.  If  otherwise,  to 
be  quashed. 

-flf.    Chambers   and    Wordsworth,   in   support  of  the 

order   of  sessions. — ^By  the  68th  section  of  the  4  & 

5  "WilL  4,  c  76,  it  is  declared,  "  that  no  person  shall  be 

deemed,  adjudged,  or  taken  to  retain  any  settlement 

Seined  by  virtue  of  any  possession  of  any  estate  or  in- 

^i"e8t  in  any  parish  for  any  longer  or  further  time  than 

®^<ih    person   shall  inhabit  within  ten  miles  thereof." 

"*^e  last  word,  "  thereof,"  must  be  understood  to  refer 

^  t^he  word  "  parish ;"  and  if  the  section  means  that  the 

"^o^^^ireinent  is  to  be  made  from  the  boundary  of  each 

f^^^'^^l,  there  is  no  point  in  dispute,  as  the  case  finds 

•*^^t;   the  distance  from  one  boundary  to  the  other  is  less 

^■^^   ten  miles  howsoever  measured.     But  if  the  section 

"^^^^^ms  that  the  ten  miles  are  to  be  measured  from  the 

^^^ence  of  the  pauper  to  the  boundary  of  the  parish  in 

"^^oh  his  estate  lies,  the  question  remains  as  to  the 

^^^^e  of  measurement,  whether  by  a  straight  line,  or 

,  ^     the  nearest  means  of  access.      On  this  point  the 

^^^^ntion  of  the  Legislature  may  be  collected  from  the 

&  7  Vict.  c.  18,  8.  76,  which  declares  the  mode  of 

^Measurement  to  be  adopted  in  carrying  out  the  provisions 

^f  the  2  &  3  Will.  4,  c.  45.     It  recites  that  doubts  have 

Arisen  as  to  the  measurement  of  the  distance  of  seven 

statute  miles  in  the  2  &  3  Will.  4,  c  45,  "  as  to  the  re- 

Bidence  of  voters  for  any  city  or  borough ;"  and  then 

declares,  "that  the  said  distance  shall  be  understood  to 
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1846.        be  the  distance  of  seven  miles  as  measured  in  a  starai^::^ 

Tlie  QuBKM     ^®  ^^  *^®  horizontal  plane."    That  mode  of  measin^ 

9'  ment  is  less  variable,  and  should  be  adopted  hei^ 

Thelnhabttanti  ,  . 

of  Saffbon     Leigh  v.  Hind  (a)  may  be  cited  on  the  other  side,  wber^ 

the  nearest  mode  of  access,  according  to  the  ezistiDg 
state  of  the  streets,  was  adopted ;  but  that  case  is  dis- 
tinguishable, as  it  related  to  a  covenant  between  two  pri- 
vate persons;  the  object  of  which,  from  all  the  circamr 
stances  of  the  case,  seemed-  to  be  better  carried  out  hy 
adopting  the  nearest  mode  of  access,  than  by  foUowing' 
the  more  certain  rule,  "  as  the  crow  flies." 

Marshy  contrk. — The  explanatory  statute,  which  has 
been  mentioned,  is  not  in  pari  materia  with  that  under 
discussion.  The  1  &  2  Vict.  c.  106,  is  more  in  pcnnt. 
By  that  act  clergymen  are  prohibited  from  holding  twa 
benefices,  unless  within  the  distance  of  ten  miles  from 
each  other.  And  by  sect.  129  it  is  provided,  "thai 
the  distance  between  any  two  benefices  for  the  purposes 
of  the  act  shall  be  computed  fix)m  the  church  of  the  one 
to  the  church  of  the  other  by  the  nearest  road  or  foot- 
path, or  by  an  accustomed  ferry."  It  is  said  that  mea- 
surement by  a  straight  line  is  the  less  variable,  and, 
therefore,  better;  but  there  is  no  inconvenience  in  holding, 
that,  although,  at  one  time,  a  person  may  reside  more 
than  ten  miles  from  his  estate  by  the  nearest  mode  of 
access,  yet  that,  the  distance  being  diminished  by  the 
formation  of  a  shorter  road,  a  settlement  shall  arue 
which  he  could  not  claim  before. 

Lord  Denman,  C.  J. — There  are  statutes  whidi 
prescribe  one  mode  of  calculation,  and  there  are  other- 
which  prescribe  another ;  and  there  is  a  case  in  whidi  : 


(«)  9  B.  &  C.  774. 
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learned  Judge  (a)  tells  us  that  it  would  be  proper  to  mea-         1846. 
«ur«  the  distance  "  as  the  crow  flies,"  unless  the  context     The  Queen 
she'wed  an  intention  that  the  distance  should  be  mea-  ^  ,  5*  . 

,       ,  ^        The  Inhabitantt 

sureo.  by  the  road.  It  is  difficult,  therefore,  to  decide  of  Saffron 
from  the  materials  before  us,  as  we  have  nothing  but 
the  iw'ords  of  the  act  on  which  to  proceed.  Under  these 
circn  instances,  we  are  bound  to  lay  down  an  arbitrary 
Tale  ^  and,  if  so,  the  most  natural  and  reasonable  con- 
Btriiotion  seems  to  me  to  say,  with  my  Brother  Parke, 
^^hat;  the  measurement  to  be  adopted  must  be  a  measure- 
ment by  a  horizontal  line  from  one  point  to  another. 
Oiffieulties  will  then  be  avoided,  and  we  shall  have  no 
shifting  settlements  as  the  road  alters. 

I^-ATTBSON  and  Williams,  Js.,  concurred. 

Order  of  sessions  confirmed. 

(«>  See  Mr.  Baron  Parke' s  judgment  in  Leigh  v.  Hint/yd  B.&C.774. 


^^^>i..  u.  c  c 
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If  theoffioera  Un  ftppeal  flgluxut  u  otdor  cxf  two  jiutioee  of 

wi^nl^^  ooaiitj  of  Devon,  dated  ihe  13th  Snmtay,  1844» 

maTdlSSs^to  *he««tto^of  MmyHoneywenMidlierbwtMd 

attend,  and  ten-  frcmi  the  pttiBh  of  Buekfasdeiffh  to   the  tariih 

derevidenoe  o  » 


befbrethejns.  H(dii^  both  in  the  taid    ooimtj,    the   eeeriontf 

m!j!e^odS,  fln&ed  the  oMer,  eubjeet  to  the  opinkm  of  thk  CwatrnM 

itianotneoM.  OlIftCMe. 

■arjtliata  _ 

eopvoffiidi  Hie  Mapen  tlreie  Mnored  cm  ibe  ibilowklff  em^ 

be  tent,  eapart  mmatioiiB,  among  auMB  not  material  to  the  ease: — 

SStott!f*"  Robert  Churchwaid,  of  Buddaaddgh,  ptored  idtd 

gurUb^wUdi  execution  of  an  mdentnre^  doted  BOth  Avgoati' 188^^ 

made.  bj  which  the   pauper  Maiy  Honeywell    was  bonnasc 


an  intended       apptentioe  bjT  the  piriflh  oflSoen  of  Buokftatieigh  V 
^^^"     George  Waycott,  of  the  parish  of  Hohie;alflo  the  aHonW 
under  the  66     afioe  of  the  binding  by  two  juatioea,  and  the  ofder  fic>^ 
a.  2,'ia'weU    '   it    Another  witness  proved  the  panper^a  residenoe  anatf 
!?S?^«S?     service  under  the  indenture. 

c^^rUhin  Edmund  Baxter,  GeoigeStarBnger, Thomas  Stnngof^i* 
prentice  ia  to  and  Thomas  Waycott,  of  the  parish  of  Holne,  werp^ 
present  when  the  examinations  were  taken  before  th^J 
removing  justices.  They  were  severally  sworn  ancK^ 
examined  touching  the  removal  of  the  paupers  before  ^ 
the  order  was  made. 

Edward  Baxter  and  George  Stranger  stated  that  they 
were  churchwardens,  and  Thomas  Stranger  that  he  was 
overseer  of  Holne,  at  the  time  of  the  pauperis  bind* 
ing,  but  that  they  received  no  notice  of  it,  nor  were  in 
any  way  aware  of  it  before  it  was  completed. 

Thomas  Waycott  stated  that  he  was  the  son  of 
William  Waycott,  the  overseer  of  Holne  at  the  time  of 
the  binding ;  that  he  was  in  the  habit  of  transacting 
parish  business  for  his  father,  although  not  an  assistant 


TRINITY  TERM,  9  VICT.  366 

^neer;  that  he  remembered  receivmg  notice  of  an        ib46. 
ended  binding  of  the  pauper,  but  did  not  recollect     xhTouEEN 
luuntinir  his  father  with  it ;  that  neither  he  or  his  _      «• 

.      .  The  Inhabitants 

her  attended  the  binding.  of  Holne. 

rhe  evidence  of  these  four  witnesses  was  not  taken 

irn  in  writing,  nor  was  any  copy  of  their  ezamina- 

08  sent  to  the  parish  officers  of  HoLoe. 

!It  was  objected  by  the  grounds  of  appeal  that  a  copy 

ill  the  examinations  touching  the  pauper's  settlement 

i  not  sent  to  the  appellants;  and  that  no  notice  was 

sn  to  the  parish  officers  of  Holne  of  the  intended 

ling  of  the  pauper  as  an  apprentice  there. 

^n   the  trial  of  the  appeal,  William  Waycott,  an- 

r  0on  of  "William  Waycott  the  overseer  of  Holne  in 

.,    proved  that  he  acted  in  1834  for  one  of  the 

lifters  of  Buckfastleigh,  though  not  appointed  assist- 

*^v^«r8eer;  that  he  left  at  his  father's  house,  on  the 

^Vugust,  1834,  a  written  notice,  (which  was  pro- 

2^,  signed  by  the  churchwardens  and  overseers  of 

::'iastleigh,  to  the  overseers  of  Holne,  of  the  in- 

^d  binding  of  the  pauper ;  that  he  afterwards  gave 

i-t;]ier  verbal  notice  of  the  binding  being  adjourned. 

^e  appellants  objected,  that  the  notice  was  insuf- 

^t ;  and  they  relied  also  on  the  other  objection  to 

Examinations  raised  by  the  ground  of  appeal  above 

i^tioned.     The  sessions,  however,  overruled  both  ob- 

^ons,  and  confirmed  the  order,  subject  to  the  opioion 

^  Court  on  both  the  points. 

Gftemooodf  in  support  of  the  order  of  sessions. — There 
J  two  questions  raised:  1.  Whether  an  order  of 
Doval  is  invalid  because  the  justices  who  made  it 
re  not  taken  down  in  writing  some  evidence  which 
)  tendered  before  them.  2.  Whether  it  is  neces- 
f  that  notice  of  an  intended  binding  of  a  parish 
»rentice  should  be  sent  to  all  or  a  majority  of  the 
cc  2 
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1846.         parish  officers  where  the  binding  id  to  be  made,  or  whe« 
The  QusBK     ^^^^  notice  to  one  is  not  sufficient.     As  to  the  first 
^  point,  Regina  v.  Outwell{a)  will  be  relied  on  as  an  an- 

of  HoLNs.      thoritj  against  the  present  order.     No  doubt  that  case 
decides  that  there  shall  be  no  selection  of  evidence,  and 
that  the  omission  of  any  one  examination  is  ground  of 
appeal,  though  it  may  not  contain  evidence  upon  which 
the  order  was  in  fact,  founded.     But  in  the  present  case 
all  the  examinations  taken  were  sent.     The  examination 
of  the  witnesses  tendered  by  the  appellants  was  no  part 
of  the  respondents'  case,  which  was  at  that  time  an  ex 
parte  proceeding.     The  parish  to  which  a  pauper  is 
about  to  be  removed  cannot  compel  justices  to  reoeiye 
any  evidence  they  choose  to  tender,  when  the  order 
for  his  removal  is  made.     If  such  evidence  must  be 
received  at  all,  it  can  only  be  by  force  of  a  mandamus 
from  this  Court     In  Regina  v.  Black  Callertan  (J),  Fat- 
teson,  J.,  says,  "  The  word  ^  examination,'  though  in  the 
singular  number,  means  all  the  evidence;"  but  thst 
means  all  the  evidence  taken  and  reduced  into  writing. 
It  cannot  extend  further,  and  include  evidence  tendered^g 
by  the  appellants.     As  to  the  second  point:  sect  2  o^i^ 
56  Geo.  3,  c.  139,  which  regulates  the  binding  of  parisiS^ 
apprentices,  provides  that  "notice  shall  be  given  to  th^-^ 
overseers  of  the  poor  of  the  parish  or  place  in  whicC^z 
a  child  shall  be  intended  to  serve  an  apprenticeship;^ 
there  is  no  doubt,  however,  that  service  on  one  panics 
officer  is  service  on  all,  if  no  fraud  or  collusion  be  ii^»— ■ 
tended :  Regina  v.  TTie  Justices  of  Warwickshire  (4  ^ 
Nolan,  524,  n..  Rex  v.  The  Justices  of  Stafordshm{(fy^^ 

Merivak,   oontr^ — The  practice   is,   on   applicatioo^^ 
being  made  for  an  order  of  removal  by  one  parish,  to 


(a)  9  A.  &  E.  836.  (c)  6  A.  &  E.  873. 

(6)  10  A.  &  E.  679.  (d)  4  A.  &  E.  842. 
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give  notice  of  it  to  the  other  parish,  that  they  may         i846. 

attend:  then,  if  evidence  be  tendered  by  persons  pre-     The  Qubek 

eentj  thoafi^h  not  necessarily,  and  the  justices  take  it,  _  .  *'• 

^,  1  n.        .  ,     1  1         /.  ;    Thelnhibitanti 

they  must  send  a  copy  of  it  with  the  order  of  removaL      of  Holnb. 

lUginay.  Outwell^a)  is  conclusive.  There  the  evidence 
^hich  was  omitted  was  against  the  order,  and  yet  the 
Court  held  it  must  be  sent.  It  is  no  answer  that  the 
evidence  here  was  not  put  into  writing:  the  same 
ought  be  said  with  regard  to  copies  of  documents, 
^Uch,  according  to  recent  cases,  must  be  sent;  and,  for 
^antof  them,  examinations  were  held  invalid. 

Secondly,  the  notice  is  insufficient    Rex  v.  JlireU 
ydQi)  was  the  first  case  decided   on  the  56  Geo.  3, 
C"  139,  where  it  was  held,  that,  when  an  apprentice  is 
*^und  from  one  parish  into  another,  notice  must  be 
Pven  to  the  overseers  of  the  latter,  though  both  be  in 
^e  same  county  and  jurisdiction  of  the  peace^  the  ob- 
ject of  the  statute  being,  in  the  words  of  Lord  Den- 
^'^^^9  C.  J.,  "  that  every  possible  precaution  should  be 
^^en."    The  proviso  at  the  end  of  the  2nd  section  is, 
^erefore,  material ;  but  if  notice  to  one  of  the  parish 
^^^cers  is  sufficient,  the  proviso  becomes  useless. 

•Lord  Denman,  C.  J. — There  is  no  doubt  the  ser- 
^^^  of  the  notice  was  good.     And,  on  the  other  point, 
^  ^o  not  think  the  order  was  made  on  those  examina- 
^^lis  which,  it  is  said,  were  omitted. 

I^ATTESON,  J. — I  by  no  means  say  that  the  justices 
^^e  any  discretion  as  to  whether  they  will  take  down 
7*^^  send  evidence  offered  by  the  removing  parish ;  but 
^  this  case  the  evidence  which  they  do  not  send  was 
^%ired  by  the  appellant  parish,  and  the  order  was  made 
^^t^thstanding  it. 

(a)  9  A.  &  E.  836.  (b)  4  B.  &  Ad.  229. 
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1846.  Williams,  J. — ^I  have  this  additional  obserrmtioii  to 

.j.^'^^I^K     niak®-  ^^  could  the  removing  overseerB  compel  the 

V*  justices  to  receive  evidence  from  the  other  ride?  and 

The  Inhabitants  "  .  it., 

of  HoLNs.  then,  are  the  removing  overseers  to  lose  their  order, 
because  the  justices  will  not  do  that  which  the  overseeii 
cannot  compel  them  to  do  ? 

Order  of  seiaioiiB  comfiimed. 


June  3.  The  QUEEN  V,  GriFFIN. 

Stat.  52  Geo.  3,  VJN  an  appeal  against  a  conviction  of  James  Ghriffin, 
fL^^^rJSe^^S  ^^^  U8iiig  »  gun  and  dog  for  the  purpose  of  taking  and 
empowers  and    killing  game  Without  having  obtained  a  certificate,  the 

requires  any  .  ,     . 

two  commis-      sessions  confirmed  the  conviction,  subject  to  the  follow- 

doners  of  tales,    \j^  c&BG._ 
or  one  justice      "*g  ^^^^  • 
of  the  peace  of 

&c.,^ekig  also  ^  ^^®  ^^'^  January,  1843,  the  appellant  was  con- 
a  commission-    yj^ted  of  the  offence  mentioned  in  the  conviction,  of 

er,  on  com-  ^ 

plaint  to  him  or  which  the  following  is  a  copy : — 

them  made  of 
any  offence 

described  in  the  "Devonshire,  to  wit — Be  it  remembered,  that,  on 
committed  "^  the  2nd  day  of  January,  1843,  at  the  parish  of  Colytou, 
trict!to*'^um!"    ^^  ^^^  district  of  Colyton,  in  the  county  of  Devon,  James 

montheaccused  GriflSn,  of  the  parish  of  Seaton  and  Bj^er,  in  the  count? 
person  to  ap- 
pear brforehim  of  Dcvon,  labourer,  was  duly  convicted  by  us  of  haviogy 

on  appearance    within  three  calendar  months  before  the  making  of  the 

term^ne*and*^to  ^^^^^^^^  ^nd  Complaint  herein,  to  wit,  on  the  4th 

give  judgment 
for  penalties, 

and  to  commit  on  non-payment,  &c.  -.—Held,  that  one  commissioner  of  taies  has  bo 
power  under  this  act  to  receive  an  information  and  issue  a  summons,  nor  is  tach  pro- 
ceeding rendered  legal  by  the  3  Geo.  4,  c.  23,  s.  2,  which  enables  one  jostiee,  depaty- 
lieutenant,  or  other  person,  to  receive  the  information  in  cases  required  to  be  determiDsd 
by  two. 
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day  of  October,  1842^  at  the  said  parish  of  ColTton,  in 
the  district  aforesaid,  in  the  county  aforesaid,  used  a  gun 
and  dog  for  the  purpose  of  then  and  there  taking  and 
killing  game,  without  having  obtained  a  certificate  as  is 
directed  by  the  statute  in  that  case  made  and  provided, 
in  order  to  an  assessment  for  the  year  wherein  the  said 
James  Griffin  did  so  use  such  gun  and  dog,  contrary  to 
the  £brm  of  the  statute  in  that  cafie  msnie  and  provided, 
and  adjudged  to  pi^  the  sum  of  lOL  for  his  said  offence. 
Given  under  the  hands  and  seals  of  Sir  Edmund  Saun- 
deraon  Prideaux,  baronet;  the Bevi^rend  Bich«Fd  Lewis 
the  younger,  clerk;  Edward  Guppy  and  Matthew 
Liiddon,  esquires,  being  commissioners  acting  in  the 
execution  of  the  acts  relating  to  assessed  taxes  f(n^ 
the  said  district  of  Colyton,  in  the  said  county  of 
Devon. 

"  Edmund  S.  Pridbaux. 

"  BlCH.  LfiWIS,  JUN. 

**  Edwabd  Guppy. 
"  Matthew  Loddon." 

It  was  objected,  on  the  trial  of  the  appeal,  that  this 
conviction  was  bad  on  the  face  of  it,  inasmuch  as  it  did 
not  appear  thereby  that  any  ii^ormation  or  complaint 
of  the  offence  having  been  committed  within  the  district 
where  thie  commissioners  acted  had  been  made  to  them 
or  any  one  of  them  before  they  summoned  the  person 
accused  to  appear  before  them ;  neither  did  it  appear 
£b&^j  that  tbay  or  any  one  of  them  had  summoned 
the  peracML  accused  to  appear  before  them  within  three 
(Calendar  months  after  the  offence  was  (eommitted.  The 
uifermation  had  be^i  made  to  a  single  commissioner 
of  assessed  taxes,  (not  beidotg  a  justice  of  the  peace),  and 
the  jsummcms  issued  by  him  aJkMie*  The  xionvicticm  was 
aigned  by  him  and  ikcoe  other  commissioners.  These 
fti^  were  also  made  gn^unds  of  objection. 
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1846.  The  sessions  overruled  all  the  objections,  and  con- 

firmed the  conviction.  The  question  for  the  opinion  of 
this  Court  is,  whether  the  conviction  was  invalid  on  any 
of  the  grounds  above  mentioned. 

Greentoood,  in  support  of  the  conviction. — There  are 
two  objections  to  this  conviction.  1.  That  no  infonn— 
ation  appears  on  the  face  of  it  to  have  been  made  t9 
the  convicting  magistrates  before  tiie  issuing  of  the 
summons,  or  any  summons  issued  within  three  calen- 
dar months  after  the  commission  of  the  offence.  2.  That 
the  information  was  laid  before,  and  thesununons  issued 
by  one  commissioner  only  of  assessed  taxes,  (not  being  a 
justice  of  the  peace),  though  the  conviction  was  signed  by 
him  and  three  other  persons. 

To  the  first  objection,  on  which  probably  not  muck 
reliance  will  be  placed,  it  is  a  sufficient  answer  that  the 
conviction  exactiy  follows  the  form  given  in  the  52  Geo. 
3,  c.  93,  sched.  (L.),  rule  15. 

As  to  the  second:  the  13th  rule  of  the  52  Greo.  3, 
c.  93,sched.  (L.),  provides,  that  "it  shall  be  lawful  forany 
two  commissioners  for  executing  this  act,  or  for  any  one 
justice  of  the  peace  of  the  county,  &c.  wherein  any 
offence  mentioned  in  the  schedule  shall  be  conmutted, 
such  justice  being  also  a  commissioner  for  executing  this 
act,"  upon  information  to  him  or  them, "  to  summon  tiie 
person  accused,  and  to  proceed  to  hear  and  determine 
the  matter  in  a  summary  way."  Subsequentiy  the  Gene- 
ral Conviction  Act,  3  Greo.  4,  c.  23,  passed,  by  the  2nd  sec- 
tion of  which  it  is  enacted, "  that,  in  all  cases  where  two  or 
more  justices,  deputy-lieutenants,  or  others  are  authorised 
and  required  to  hear  and  determine  any  con^pl{dnt,<m^  jus- 
tice, deputy-lieutenant,  or  such  other  person  shall  be  com- 
petent to  receive  the  original  information  or  complaint,  and . 
to  issue  the  summons  or  warrant  requiring  the  parties  to 
appear  before  two  or  more  justices  of  the  peace,  deputy- 
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enants,  or  others,  as  the  case  may  be."     Under  the         1846. 
r  act,  therefore,  it  seems  clear  that  one  commissioner 
the  power  to  do  what  under  the  former  act  could 

be  done  by  two,  and  that  the  summons  in  this  casq 
issued  by  competent  authority.  Jones  v.  Gurdon  (a) 

be  relied  on.  There,  however,  the  person  by 
u  the  summons  was  issued  was  no  party  to  the  con- 
on,  which  distinguishes  that  case  from  the  present. 

Herivale  and  Comhhy  contr^ — The  second  objection 
tal.  It  is  a  mistake  to  suppose  that  the  3  Geo.  4, 
(,  repeals  former  statutes  which  prescribe  particular 
es  of  conviction.  It  has  no  such  effect,  but  was 
ed  with  reference  to  some  doubts  which  existed  as 
'hether  an  information  may  be  laid  before  one  jus- 
only,  where  the  conviction  must  be  the  act  of  two : 
jy  on  Convictions,  p.  23,  3rd  eA;  Dalton,  c.  6. 
former  act,  therefore,  was  left  untouched  as  to 
part  of  it  which  concerns  convictions  by  commis- 
irs  of  assessed  taxes  not  being  justices  of  the 
3,  and  two  commissioners  are  still  necessary.  The 
8  "  or  others,"  in  the  2nd  section  of  the  3  Geo.  4, 
y  must  mean  others  ejusdem  generis  as  those  pre- 
ly  specified,  and  commissioners  of  assessed  taxes 
lot  mentioned :  Kitchen  v.  Shaw  (i),  Sandiman  v. 
ch  (c). 

ord  Denman,  C.  J. — I  think  that  the  3  Geo.  4, 
^>  does  not  repeal  the  52  Geo.  3,  c  93,  and  that  the 
ction  is  fatal. 

^ATTESON,  J. — It  seems  to  me  that  Mr.  Merivale^s 
irpretation  is  the  right  one,  and  that  the  3  G^o.  4, 
13,  applies  to  those  cases  where  power  is  ^ven  to  two 

i)  2  Q.  B.  R.  600.     (b)  6  A.  &  E.  729.     (c)  7  B.  &  C.  100. 
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The  QuBBK 
Gbiffin* 


juBtioes  to  hear  and  detenniiiie.     In  thoae  cases  it  mig' 
be  doubtful  whether  one  only  could  receive  the  infc 
tion ;  by  this  act  he  may :  but  that  does  Dot  a{iply 
cases  where  the  statute  itselfj  which  gives  power  to 
to  hear  and  determine^  has  a  distinct  provision  that 
are  to  receive  the  information. 


Williams,  Jm  concurred. 


Convictioa  quashed. 


June  3. 


The  QuEBN  V.  PococK. 


The6&7'^u^.    J-HIS  was  an  appeal  by  Thomas  Pooock,  assessed 

from'iiSK**    *  ^^  ™^®  ^°  ^^^  ^^  March,  1845,  by  the 
to  the  poor  and  of  the  south  district  of  the  parish  of  St  Oeoige 

other  rates, 
land,  honaes, 
and  buildings 

belonging  to  anj  societies  instituted  for  the  purpose  of  sdenoe,  literature,  or  the  1 
exclusively,  provided  that  such  societj  shall  be  supported  wholly  or  in  part  by 
voluntary  contributions,  and  shall  not,  and  by  its  laws  may  not,  make  any  dindend, 
division,  or  bonus  in  money  unto  or  between  any  of  its  members,  and  provided  sudi 
shall  obtain  the  certificate  of  the  barrister  appointed  to  certify  the  rules  of  friendly  M 

A  society  was  established  for  promoting  the  education  of  the  labouring  classes.    By 
rules  a  school  is  to  be  maintained  to  educate  children,  to  support  and  train  np  yoa 
persons  for  supplying  teachers.     Certain  officers  and  a  committee  are  to  be  appointed, 
whom  the  affairs  of  the  society  are  to  be  managed.     No  member  of  the  committee  is 
receive  any  pecuniary  benefit  from  the  society,  nor  is  any  dividend,  &c.,  in  money 
otherwise,  to  be  made  to  any  of  the  members.     In  the  normal  school  for  the  instruction 
teachers  lectures  are  given  in  grammar,  &c.,  and  there  is  a  school  of  design  and  a  moc 
school  for  children.     The  society  is  supported  in  part  by  annual  voluntary  oontributioa-^ 
but  the  children  admitted  to  the  model  school  pay  a  small  sum  weekly  for  instruction,  9S9^ 
the  teachers  in  the  normal  school  pay  something  towards  their  board ;  but  these  paymenC^ 
do  not  amount  to  the  actual  expense  incurred  : — Held^  that  such  society  is  not  establivbe^ 
for  the  purposes  of  science,  literature,  or  the  fine  arts,  within  the  statute,  and  tbefefor^ 
not  exempt  from  rateability. 

Sect.  6  gives  an  appeal  to  any  person  rated  against  the  certificate  of  the  banistflr 
within  four  calendar  months  next  after  the  first  assessment  of  such  rate  mside  after  such 
certificate  shall  have  been  filed,  or  within  four  calendar  months  next  after  the  first  assess- 
ment of  such  rate  made  after  such  exemption  shall  have  been  claimed  by  such  society : — 
Held,  that,  as  the  act  points  out  two  distinct  periods  within  which  an  appeal  may  be 
entered,  an  appeal  within  the  latter  period  was  in  time. 
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Umrtyr,  in  the  borough  of  Southwark,  under  the  10 

Geo.  4,  c.  128,  (local),  against  the  decision  of  John 

Udd  Pratt»  Esq*,  the  barrister  appointed  to  certify  the 

nilea  of  friendly  societies  in  England.     At  the  Surrey 

Sesmms  the  court  dismissed  the  appeal^  subject  to  the 

opinion  of  this  Court  on  the  following  case : — 

The  case  set  out  the  6  &  7  Vict  c  36,  ss.  1,  2, 
«^na  6(a). 


<a3  Indtoled  ''An  act  to  ex- 
*^>apt  from  county,  borough,  pa- 
■"ooliial,  and  other  local  rates,  land 
^*^^  Ixdldings  occupied  by  acien* 
**^«  or  literary  locietiefl." 

Sect.  1.  "  Whereas  it  is  expe- 

^«»»t   that   societies  established 

•^^liisively  for  porpoees  of  sci- 

^*^ce,  literature,  or  the  fine  arts 

^■KHald  be  exempt  from  the  charge 

^*^eounty,  borough,  parochial,  and 

^•^^•r  local  rates  in  respect  of 

■^tids  and  buildings  occupied  by 

^«m  for  the  transaction  of  their 

^^^>«biesi  and  for  carrying  into 

•^fect  their  purposes ;  Be  it  there- 

^^"^  enacted,  that,  from  and  after 

*^  1st  day  of  October,   1843, 

'^  perMm  or  persons  shall  be  as- 

^^■■ed  or  rated,  or  liable  to  be 

***eased  or  rated,  or  liable  to  pay 

^  ttQy  county,  borough,  parochial 

^  other   local  rates  or  cesses, 

^  respect  of  any  land,  houses, 

^  bidldings,  or  parts  of  houses 

^   linildings,  belonging  to  any 

•'^ety  instituted  for  purposes  of 

****ti«e,   literature,   or  the  fine 

^'^  exdusiyely,  either  as  tenant 

^  u  owner,  and  occupied  by  it 

^  the  transaction  of  its  business 

•**d  for  carrying  into  effect  its 


purposes,  provided  that  such  so- 
ciety shall  be  supported  wholly 
or  in  part  by  annual  voluntary 
contributions,  and  shall  not, 
and  by  its  laws  may  not  make 
any '  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between 
any  of  its  members,  and  provided 
also  that  such  society  shall  obtain 
the  certificate  of  the  barrister- 
at-law,  as  hereinafter  mention- 
ed." 

Sect  2  enacts,  « that,  before 
any  society  shall  be  entitled  to  the 
benefit  of  this  act,  such  society 
shall  cause  three  copies  of  all 
laws,  rules,  and  regulations  for 
the  management  thereof,  signed 
and  countersigned  as  therein  di- 
rected, to  be  submitted  to  the 
barrister-at-law  for  the  time  being 
appointed  to  certify  the  rules  of 
friendly  societies,  for  the  purpose 
of  ascertaining  whether  such  so- 
ciety is  entitled  to  the  benefit  of 
this  act,  and  such  barrister  shall 
give  a  certificate  on  each  of  the 
said  copies  that  the  society  ap- 
plying is  entitled  to  the  benefit 
of  this  act,  or  shall  state  in  writing 
the  grounds  on  which  such  cer- 
tificate is  withheld;  and  one  of 
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The  British  and  Foreign  School  Society,  in  August, 
1844,  caused  three  copies  of  all  their  laws,  rules,  and 
regulations  for  the  management  thereof  (duly  ngned 
and  countersigned)  to  be  submitted  to  the  barrister  ap- 
pointed to   certify  the  rules  of  friendly   societies  in 
England,  for  the  purpose  of  ascertaining  whether  such 
society  was  entitled  to  the  benefit  of  the  last-mentioned 
act;   and  the  barrister,  on   the  22nd  August,    1844, 
gave  a  certificate  on  each  of  the  said  copies,  that  the 
said  society  was  entitled  to  the  benefit  of  the  act ;  and 
one  of  the  copies  so  certified  was  returned  by  him  to  the 
society,  another  transmitted  to  the  clerk  of  the  peace 
for  the  county  of  Surrey,  and  by  him  laid  before  the 
justices  of  the  county,  at  an  adjourned  sessions,  on  the 


•uch  copies,  when  certified  by 
•uch  barriater,  shall  be  returned 
to  the  society,  another  copy  re- 
tained by  such  barrister,  and  the 
other  of  such  copies  shall  be  trans- 
mitted by  such  barrister  to  the 
clerk  of  the  peace  for  the  borough 
or  county  where  the  land  or  build- 
ings of  such  society  in  respect  of 
which  such  exemption  is  claimed 
shall  be  situated,  and  shall  by 
him  be  laid  before  the  recorder 
or  justices  for  such  borough  or 
county,  at  the  general  quarter 
sessions  or  adjournment  thereof 
held  next  after  the  time  when 
such  copy  shall  have  been  so  cer- 
tified and  transmitted  to  him  as 
aforesaid,  and  the  recorder  or  jus- 
tices then  and  there  present  are 
hereby  authorised  and  required, 
without  motion,  to  allow  and  con- 
firm the  same;  and  such  copies 
shall  be  filed  by  such  clerk  of  the 
peace  with  the  rolls  of  the  ses- 


sions of  the  peace  in  hia  custody, 
without  fee  or  reward." 

Sect.  6  enacts,  *<  that  any  per- 
son or  persons  assessed  to  any  rate 
firom  which  any  society  shall  be 
exempted  by  this  act  may  appeal 
from  the  decision  of  the  said  bai^ 
rister  in  granting  such  certificate 
as  aforesaid,  to  the  said  court  of 
quarter  sessions,  within  four  ca- 
lendar months  next  after  the  fint 
assessment  of  such  rate  made  after 
such  certificate  shall  have  been 
filed  as  aforesaid,  or  within  four 
calendar  months  next  after  the 
first  assessment  of  such  rate  made 
after  such  exemption  shall  have 
been  claimedby  such  society,  sncfa 
appellant  first  giving  to  the  deri 
or  secretary   of   the  society  in 
question  twenty-one  days'  notiee 
in  writing  of  his  intention  to  hnag 
such  appeal,  together  with  a  stite- 
ment  in  writing  of  the  groaidi 
thereof,"  &c. 
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9th  September,  1844,  and  was  by  them  allowed  and         1846. 
oonfirmed,  and  filed  by  the  derk  of  the  peace  with  the 
rolls  of  the  sessions  in  his  custody  on  the  same  day. 

The  first  assessment  ailer  the  certificate  was  filed 
was  made  on  the  1st  October,  1844.  Notice  of  such 
certificate  having  been  granted  and  filed  was  given  to 
the  collector  of  the  rates  in  November,  1844;  but  there 
was  no  proof  that  the  trustees  were  cognisant  there- 
of till  formal  notice  was  given  them  on  the  6th  Febru- 
ary, 1845.  The  next  assessment  was  made  on  the  4th 
March,  1845.  The  notice  and  statement  of  grounds  of 
appeal  was  dated  and  served  on  the  7th  June,  1845,  and 
the  appeal  was  entered  and  tried  at  the  quarter  sessions 
on  the  1st  July,  1845. 

The  property  in  respect  of  which  the  exemption  is 
claimed  by  the  society  consists  of  certain  land,  houses, 
and  buildings  belonging  to  the  British  and  Foreign 
School  Society,  situate  in  the  Borough-road,  within  the 
parish  of  St.  George  the  Martyr. 

By  the  bye-laws  of  the  society,  it  is,  among  other  things, 
provided,  that  the  institution  shall  be  designated  ^'  The 
institution  for  promoting  the  education  of  the  labour- 
ing and  manufacturing  classes  of  society  of  every  reli- 
gious persuasion. '^  The  rules  further  provide,  that  a 
school  is  to  be  maintsuned  to  educate  children.  It  is  to 
sapport  and  train  up  yoimg  persons  of  both  sexes  for 
supplying  teachers  to  the  inhabitants  of  all  such  places 
in  the  British  dominions,  at  home  and  abroad,  as  shall 
be  desirous  of  establishing  schools  on  the  British  system. 
It  is  to  instruct  all  persons,  whether  natives  or  foreign- 
ers, who  may  be  sent,  from  time  to  time,  for  the  pur- 
pose of  being  qualified  as  teachers  in  this  or  any  other 
country. 

The  school  is  to  be  open  to  the  public,  for  the  pur- 
pose of  exhibiting  the  system  of  teaching  and  training. 
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1846.  All  sohoolfl  which  are  supplied  with  taichen  at  tlie 
expense  of  this  institution  are  to  be  open  to  ths  cB* 
dren  of  parents  of  all  religious  denomintttioni;  vA 
reading,  writing,  arithmetic,  and  needlewodk  shill  be 
taught 

The  rules  also  proyide  for  ihd  aj^intoMnt  of  offioen» 
and  of  a  committee  selected  fiom  the  subscriben^  bf 
whom  the  affiurs  of  the  society  are  to  be  managed.  No 
member  of  the  committee  is  to  receive  unj  paconisiyadr 
vantage  from  the  society,  nor  shall  the  aodety  mike  «J 
dividend,  gift,  division,  or  bonus,  in  money  or  otlitf- 
wise,  unto  or  between  any  of  its  membera.  The  sosktf 
is  carried  on  pursuant  to  these  rules,  and  the  lands  nd 
buildings  are  occupied  for  carrying  into  efeet  the  pir- 
poses  of  the  society. 

The  normal  school,  for  the  instruction  and  training  of 
teachers,  forms  the  principal  part  of  this  institutioD,  and  ib 
divided  into  twelve  classes,  in  which  lectures  are  girtf^ 
— on  grammar,  English  composition,  elooution^  readiiig» 
arithmetic,  mathematics,  algebra,  trigonometry,  nater^ 
history,  botany,  chemistry,  Sible  lessons,  a  school  of* 
design,  geography,  physics,  music,  &c. 

Besides  this  normal  or  training  school,  there  are  t^^^ 
other  schools,  one  for  boys  and  one  for  girls,  containis^^ 
from  200  to  300  children.     These  schools  are  fi»r  tS'^ 
purpose  of  elucidating  the  art  of  teaching,  and  the  nur^*' 
ber  of  children   is  large,  in  order  to  afford  gnfBdg^^^ 
scope  and  opportunity  for  the  pupil  teachers  to  instna^^^ 
and  put  in  practice  the  science  of  teadiing,  the  object  ^^' 
the  institution  being  to  tarain  up  teachers  who  may  pr*^^ 
mote  education,  according  to  the  particular  system  ^* 
this  institution,  both  in  the  United  Kingdom  and  tb^ 
colonies. 

The  society  is  supported,  m  part,  by  voluntary  con- 
tributions ;  but  the  children  who  are  admitted  to  the 
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lodel  06hoQl  pay  twopenoe  weekly  for  ihe  imtraotioii  1846. 
0Qf  te^rty  iiid  pupil  teachers  admitted  into  the  norw 
iJL  departments,  and  reading  in  the  establishment,  pay 
m^  >?eek  towards  their  board,  except  in  cases  of  ex*- 
poverty,  when  the  board  and  instruction  are  grsr 
These  payments  do  not  amount  to  the  actual 
occasioned.  Books  printed  by  the  society  are 
cmd,  occasionally,  books,  as  well  as  stationery  and 
^1  materials  that  have  been  purchased  by  them, 
^^  l>een  rensold,  at  advance,  to  subscribers,  to  schools, 
l>  other  persons  applying  for  them,  for  the  use  of 
loc^Lb  ;  and,  on  the  whole,  no  profit  is  made,  there 
•SE^S  an  annual  pecuniary  deficit  on  such  grants  and 
^^^3  which  deficit  is  made  up  out  of  the  general  funds 
*i^e  society. 

'-■-Tie  questions  for  the  opinion  of  the  Court  are, 
'^VTietber  the  appeal  in  question  was  commenced 
il^Smin  the  proper  time;  2.  Whether  the  British  and 
c>^*^ieig:n  School  Society  is  a  society  established  ex- 
>^^KS.vely  for  purposes  of  science,  literature,  or  the  fine 
^^"^^  and,  as  such,  entitled  to  the  certificate  of  the  bar- 
'^^r^  according  to  the  provisions  of  the  6  &  7  Vict 

^^^Czrltfi,  Wamngeff  and  «/.  Clerk  were  heard  in  sup^ 
^^^^^  of  the  certificate;  and  M.  Chambers^  Hayes,  and 
*^?53D,  for  the  appellant — It  is  unnecessary  to  report 
^®  ^krjgument,  as  all  the  points  tak^i  are  mentioned  in 
®  Judgment  of  the  Court 

^^-•<^'*>d  Denman,  C.  J. — As  to  the  limitation  of  the 
'^^  ^^^ithin  which  the  i4)peal  is  to  be  made,  it  seems  to 
®  ^l^mt  there  are  two  periods  mentioned  in  the  act — 
^^  ^^ithin  four  mcmths  after  the  first  assessment  afler 
0^  ^^^rtificate  has  been  filed  at  the  sessions;  and  when  a 
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person  hm  been  Lnformed  that  the  certificate  has  been 
filed s  then  that  period  is  the  one  within  which  he  should 
appeaL  But  he  maj  not  know  that  the  certificate  has 
been  filed ;  and^  if  such  w  the  c^se^  the  appeal  ia  not  to 
be  taken  awaj ;  but  eo  soon  as  he  ia  infonued  of  it,  then 
another  period  is  pointed  out  witMii  wliich  he  maj  ap- 
peal, nanieljj  within  four  calendar  months  next  sAer 
tlie  first  asscesment  made  afler  the  exeniptiou  claimed. 
I  think,  theixfore,  the  appeal  was  in  time. 

The  question,  then,  Is^  whetlior  the  society  is  within 
the  exemptions  of  thii  act  of  ParUament,     I  must  here 
observe,  that  it  is  impossible  to  give  any  operation  to  the 
clauses  of  this  act^  witliout  feeling  comjielled  to  lament 
that  it  should  be  drawn  in  so  loose  and  unsatisfactor}^  a 
Euanner  as  it  is.    It  ie,  indeed*  impossible  to  mention  any 
institution  as  to  which  the  application  of  the  provisioni  ^ 
may  not  be  the  subject  of  doubt     I  agree,  that,  wherc^^^ 
a  liability  ia  to  be  imposed^  the  intention  to  impose  l^ 
ought  to  be  stated  clearly.     It  is  a  great  hardBhip  o^^ 
courts,  on  parishes,  on  individuals,  that  there  should  )^n 
an  act  of  Parliament  on  which  they  are  compelled 
proceed,  without  their  being  able  to  know  what  may 
the  effect  of  its  particular  provisions,  or  how  far  tlc^"- 
may  be  subjected  to  them.     The  preamble  of  this     ^^ 
declares  that  it  is  intended  to  protect  literary  and  sci-'^^ 
tific  societies.     The   enacting  part  of  it  describes 
exempted  from  rating  societies  instituted  for  the  ]^^ 
poses  of  science,  literature,  or  the  fine  arts.    I  thinks  w^  ^ 
Mr.  Chambers^  that  the  act  points  to  societies  wk^^ 
have,  least  of  any  others,  a  good  claim  to  exemptic^^ 
namely,  those  in  which  many  opulent  and  well-ed^^ 
cated  men  meet  together,  for  the  purpose  of  discussi^S^ 
literary  and  scientific  matters.    There  certainly  is  muc^ 
less  reason  for  their  exemption  than  for  the  exemptiorl 
of  many  others.     I  agree   that  the   exemption  ought 
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kther  to  be  conceded  to  mechanics'  inratutions,  and  1846. 
lose  societies  in  which  poorer  and  humbler  men  asso- 
ate  together  to  obtain  education,  or  to  improve  them- 
Irea  in  knowledge  necessary  for  the  purpose  of  get- 
Qg  their  living,  or  otherwise  beneficial  to  them.  Such 
icieties,  I  think,  ought  to  be  exempted ;  but  still  I  do 
>t  say,  in  &ct,  that  they  fall  within  the  words  of  the 
iction.  I  think  it  likely  that  the  intention  of  the 
igialature  was  not  to  grant  an  exemption  exclusively 
>nfiiied  to  societies  that  could  be  strictly  called  socie- 
es  for  the  promotion  of  literature,  science,  and  the  fine 
rtSy  but  that  it  was  intended  that  such  exemption 
iiould  include  those  societies  instituted  for  purposes  of  a 
oaraer  and  more  practical  sort ;  and  I  believe  that  Par- 
ataent  would  have  taken  care  to  carry  that  intention 
ito  effect,  if  attention  had  been  drawn  to  the  difficul- 
^  attending  the  definition  of  the  terms  introduced 
^to  the  statute.  But  it  is  not  competent  to  us  to  act 
Pon  that  supposition,  and  to  say,  that,  because  we 
^eve  such  to  have  been  the  real  intention  of  the 
Rislature,  such  is  the  meaning  of  the  words  to  be 
'^*ttd  in  the  statute.  The  certificate  of  the  barrister 
^^8  not  establish  the  exemption,  but  only  shews,  that, 
^^^rding  to  his  opinion,  the  society  comes  within  the 
^^cription  of  the  exemptions,  so  that,  when  that  certi- 
^te  is  impeached,  the  parties  claiming  the  exemption 
^  l>ound  to  shew  the  grounds  of  their  exemption.  I 
•"^^  mentioned  the  difficulties  in  putting  a  construction 
^n  the  statute,  in  order  to  shew  that  good  cause 
^t:«  for  a  new  and  more  definite  legislative  enactment, 
^ol  shall  tell  us  clearly  and  plainly  what  we  are  to 
'  ^jid  what  liabilities  are  imposed,  and  what  exemp- 
*^^  are  allowed,  in  cases  like  the  present. 

^-ATTESON,  J. — I  am  entirely  of  the  same  opinion. 
^     t;o  the  question  of  time,  the  claim  of  exemption 

^CIL.   II.  D  D  N.  8.  c. 
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1846.  meaivi  that  ^oh  a  person  does  not  have  $H  the  tiiii% 
but  which  he  is  to  be  allowed  as  soon  sa  he  is  iafonned 
that  certl^n  things  have  be^n  done.  Th^  90t  does  not 
say  a  word  about  notice  to  any  one  of  %  certificate  of 
the  barrister  having  been  filed ;  therefore  it  ie  UBcertun 
when  that  becomes  known.  Then  comcB  the  ques^ 
tion,  whether  this  case  is  within  the  act»  ao  fiur  aa  the 
right  to  be  allowed  an  exemption  is  conoerned.  I  do 
not  see  how  a  society  establidied  for  the  purposea  of 
education  of  the  working  classes  can  be  said  to  be  an 
^tablishment  for  the  promotion  of  literature,  acienoe^or 
the  fine  arts.  It  is  an  establishment  only  fi>r  the  por- 
poses  of  education ;  and  it  does  not  make  m^  difference 
whether  that  is  for  the  education  of  those  who  axe  to 
^ucate  others,  or  for  the  education  of  childieB  oidy. 
That  is  wholly  immaterial.  I  do  not  know  how  thait  can 
come  within  the  meaning  of  the  legislature,  whkh  has 
said,  that  an  establishment,  to  be  exempli  shall  be  for 
purposes  of  ^^  science,  literature,  or  the  fine  arta."  This 
is  not  for  literature  nor  for  science,  and  certainly  uot  foe 
the  fine  arts.  Lord  Denman  has  alluded  to  the  diffisol^ 
that  may  possibly  arise,  from  the  act  of  Parliftmenti  not 
having  provided  that  the  certificate  shall  give  the  ri^t 
to  exemption.  It  is  a  mere  condition  precedent  to  that 
right.  In  my  opinion,  this  society  is  one  much  more 
entitled  to  an  exemption  of  this  sort  than  societies  of 
the  sort  referred  to  by  my  Lord;  but  it  is  not  within 
Qur  power  to  act  on  any  opinion  of  that  kind. 

Williams,  J. — On  the  questiim,  whether  the  notice 
of  appeal  is  sufficient  in  point  of  time,  it  seems  to  me 
that  what  has  been  done  brings  the  parties  iairly  within 
the  latter  clause  of  the  act.  There  are  two  distinct 
periods  from  which  the  appeal  may  be  dated.  On  the 
otbQr  aod  larger  point,  it  was  truly  argued,  that,  in 
Oi|H]^  to  create  an  exemption,  the  case  ought  to  he 
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brought  distinctly  within  the  act  of  Parliament  When  i846. 
I  say  that,  I  am  imposing  a  case  of  no  small  difficulty 
on  any  person  who  has  to  maintain  his  right  to  that  ex- 
emption. Though  large  and  copious  in  exclusion,  coun- 
sel have  been  spare  and  abstemious  in  the  extreme  in 
informing  us  what  case  would  come  within  the  act. 
That  only  comes  to  this,  which  both  my  Lord  and  my 
Srother  Patteson  have  regretted,  that  the  language  em- 
ployed in  the  statute  renders  it  difficult  for  us  to  ascer- 
tain where  the  principle  of  exemption  is  to  be  applied. 
If  the  ori^nal  institution  was  not  within  the  meaning  of 
the  act,  then,  by  algebra,  oratory,  or  poetry  being  after- 
ivaids  inddentally  introduced,  it  cannot  be  exempted, 
because  it  was  not  originally  instituted  for  the  purpose 
of  promoting  literature,  science,  or  the  fine  arts.  The 
Bible  is  no  doubt  a  portion  of  literature,  and  so  of  other 
tilings  which  may  be  taught  in  a  school;  and  yet  a 
school  established  for  the  purpose  of  teaching  these 
things  could  not  be  said  to  be  instituted  for  the  purposes 
of  literature,  science,  and  the  fine  arts.  I  wish  to  add, 
that  I  believe  the  present  case  much  more  deserves 
exemption  than  some  others  to  which  it  might  be  with 
less  doubt  applied;  but  then  the  intention  to  exempt  it 
has  not  been  sufficiently  well  expressed  by  the  legis- 
lature. 

Certificate  quashed  (a). 


(a)  See  the  next  case,  decided  in  Easter  Term. 
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April  22.  The  QUEEN  v.  JoNES. 

A 1001617  crt.-  A  CERTIFICATE,  dated  the  I6th  October,  1843, 
JSJ^of  JS-  "^^  granted,  in  pursuance  of  the  6  &  7  Vict  c.  36  (a), 
pagating  the  stating  that  certain  premises  therein  specified  were  not 
gion,  bj  dii-  liable  to  be  rated  to  the  relief  of  the  poor.  A  rate 
andtoSSi^^  having  been  made  for  the  relief  of  the  poor  of  the 
on^^os  and  pangh^  which  did  not  include  these  premises,  an  i^peal 
jecta,  rapport,  came  on  to  be  heard  at  the  quarter  sescdons,  when  the 
oontrUmtknia  sessions  ordered  the  certificate  of  the  barrister  to  be 
Mi^tfSnff  annulled,  subject  to  the  opinion  of  this  Court  on  the 
from  the  sale  of  foUowinsT  case : — 

the  tracts,  &c.,  ^ 

and  where  the 

members  nerer  The  respondent  is  the  superintendent   and   cone- 

ed  to  derive  spending  secretary  of  a  society  called  ''  The  Religions 

bcnefit^nT  T^'act  Society,"  and  the  property  sought  to  be  rated 

^■?^J*y»  ^^^  consists  of  houses  and  premises  situate  in  the  parish  of 

peai  role  pro.  St  Gregory  by  St  Paul,  in  the  city  of  London,  be- 

fromM doi^,  longing  to  the  said  society,  and  exdusiyely  oocnpied  by 

frmn  i^M*^  them  for  the  purpose  of  carrying  into  efiect  the  objects 


wider  the  6  &  7  of  the  society. 

Vkst.  c.  36.  .  . 

Sembie,  that       The  society  was  instituted  in  the  year  1799,  and  is 

ittch^Boa^ia    Conducted  by  a  committee  annually  chosen  at  its  gene- 

°^'  *l2*?7^^   ^  meeting,  and  composed  of  an  equal  number  of  mem- 

the  porpoBc  of    bers  of  the  Church  of  England  and  of  Protestant  Di»- 

tnre,  or  the        scnters.    It  publishes  and  circulates  religious  books  and 

"^'  treatises  in  foreign  countries,  as  weU  as  throughout  the 

British  dominions :  some  of  these  books  and  treatises 

are  exdusively  and  directly  religious,  and  make  known 

the  great  essential  truths  of  religion  as  set  forth  in  the 

doctrinal  articles  of  the  Church  of  England ;   and  the 

remainder,  comprising  treatises  on  subjects  of  science, 

as  light,  heat,  electricity,  zoology,  &c.,  are  written  so  as 

(a)  Ant^,  p.  S73. 
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to  render  scientific  information  subservient  to  the  dif-         i846, 
fusion  of  religious  principle  and  feeling. 

The  following  is  a  copy  of  the  laws,  rules,  and  regu- 
lations of  the  society,  on  which  tiie  certificate  was 
granted : — 

'^  1st.  That  this  society  be  denominated  **  The  Re- 
ligious Tract  Society,"  the  object  of  which  is  the 
circulation  of  small  religious  books  and  treatises  in 
foreign  countries,  as  well  as  throughout  the  British 
dominions. 

'^  2nd.  That  a  donation  of  ten  guineas  constitutes  a 
member  for  life. 

*^  3rd.  That  every  annual  subscriber  paying  half-a- 
guinea  or  more  be  considered  as  a  member. 

"4tiL  That  the  subscription  solicited  be  employed 
as  a  means  of  enabling  the  society  to  distribute  and  sell 
the  tracts  at  a  cheap  rate. 

**  5th.  That  the  subscribers  be  allowed  to  purchase 
at  reduced  prices." 

The  6th  and  7th  related  to  the  appointment  of  com- 
mittees. 

'^  Sth.  That  the  treasurer,  secretaries,  and  trustees  be 

conffldered  as  members  of  the  committee. 

**  9th.  That  the  committee  be  authori^  to  grant  to 
clergymen  or  other  ministers,  who  may  make  collections 
for  the  society,  a  return  of  tracts,  if  required,  to  the 
amount  of  one-half  of  such  collections ;  and  that  when 
their  remittances  at  one  or  more  periods  shall  amoimt 
to  twenty  guineas  or  upwards,  the  clergyman  or  minis- 
ter be  considered  a  member  for  life,  and  be  presented 
witii  a  set  of  tiie  society's  first  series  of  tracts. 

**  lOtiL  That  a  committee  be  authorised  to  nominate 
honorary  members  of  this  sodety  frbm  among  such 
persons  in  foreign  parts  as  may  be  active  in  the  pro- 
motion of  objects  similar  to  those  of  this  society. 

^^  11th.  That  an  annual  meetioig  of  the  society  be 
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1846.        beid  in  the  month  of  May,  when  a  treafloier^  cammittfte, 
and  secretaries  shall  be  chosen* 

"  12th.  That  the  tracts  be  piud  for  on  deliyery." 
The  appellant  objected,  in  his  grounds  of  appeal,  1<^ 
that  it  was  not  a  society  instituted  for  the  purpoee 
of  literature,  science,  or  the  fine  arts  exdunyely;  and, 
2iuf/y,  that  it  does  not  appear  from  the  published  and 
roistered  regulations  of  the  society,  that  it  does  not, 
and  by  its  laws  may  not  make  any  dividend,  gift»  di* 
vision,  or  bonus  in  money  unto  or  between  any  of  its 
members. 

The  question  for  the  opinion  of  this  Court  is, 
ther  the  !Heligious  Tract  Society  was  and  is  a  society 
entitled  to  the  certificate  of  exemption^  against  the 
rater's  decision  in  granting  which  the  said  appeal 
made.    If  the  Court  should  answer  this  question  in 
afiSrmative,  the  order  of  sessions  is  to  be  quashed, 
the  barrister's  certificate  to  stand  confirmed ;  otherwisc^^ 
the  said  order  is  to  stand  confirmed. 

C  B.  Robinsoriy  in  support  of  the  order  of  sessional 
The  rules  of  this  society  preclude  the  members  from 
benefit  of  the  statute  6  &  7  Vict  c.  36.    There  is  noi 
in  the  rules  of  this  sodety  to  prevent  a  division  of 
profits  arising  from  the  sale  of  the  tracts,  and  there  la 
proviso  in  the  1st  section,  <^  that  such  society  shall  be 
8U{^rted  wholly  or  in  part  by  annual  voluntary  con- 
tributions, and  shall  not,  and  by  its  laws  may  not  make 
any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  membera" 

2.  This  is  not  a  society  within  the  meaning  of  the 
act  The  act  cont^nplates  societies  which  have  science 
or  literature  as  their  sole  and  exclusive  object  This 
society  has  a  nobler  object  in  view,  namely,  the  pro- 
pagation of  the  Christian  religion  over  all  parts  of 
the  world,  and  would  repudiate  the  idea  of  being  a 
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ipely  literary  and  scientific  society.  Literature  is  1846. 
t  essential  to  its  existence,  but  is  only  the  vehicle 
means  by  which  their  opinions  are  conveyed.  Th6 
^m-law  League,  in  a  similar  manner,  seeks,  by  the 
I  of  literature,  to  propagate  certain  opinions  and  to 
luence  the  conduct  of  others,  and  yet  it  cannot  be 
ined  a  literary  society. 

Titlfaurd,  Serjt.,  contra. — The  case  finds  that  the 
ciety  is  supported  by  voluntary  contributions,  and 
at  no  dividend  or  gift  has  ever  been  made  to  any  of 
members.  A  certain  percentage  is  allowed  to  col- 
'tors,and  presents  of  some  of  the  works  of  the  society 
3  txiade  to  those  who  purchase  and  distribute  a  certain 
Duller  of  the  tracts ;  but  there  is  nothing  to  bring  them 
t^T  within  the  words  or  spirit  of  the  act,  which  con- 
•^I^lates  some  "gift,  dividend,  or  bonus  in  money" 
*^  distributed  among  its  members.  [Pattesoriy  J. — 
^^  words  of  the  act  are,  not  that  the  society  by  its 
^stitution  may  not  make  any  dividend,  but  by  its 
■^8  may  not.]  The  word  "  laws  "  there  refers  to  the 
^Hework  and  constitution  of  the  society.  The  mem- 
s  of  the  Royal  Academy  are  permitted  to  divide 
oxig  themselves  the  money  subscribed,  and  yet  they 
^riot  on  that  account  subject  to  be  rated. 
'  •  The  object  and  intent  of  this  society  are  to  make 
>-  acquainted  with  the  truths  of  the  Christian  reli- 
^  by  means  of  literature.  The  society  possesses  the 
fright  of  some  of  the  best  authors  on  both  literary 
scientific  subjects ;  and  they  circulate  throughout 
^  and  foreign  countries  not  only  tracts  exclusively 
''"^ted  to  religion,  but  also  various  scientific  treatises 
"  the  diffusion  of  religious  principles.  The  word 
^^cclusively"  docs  not  mean  that  the  society  should 
iftive  literature  alone  for  its  object ;  it  is  not  the  less  a 
iterary  society  within  the  meaning  of  this  act  of  Parlla- 
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1846.  menty  because  it  has  a  more  extensiYe  opeimtioii  and  a 
nobler  object  in  view  than  the  mere  pursuit  of  Uteratnre 
or  science. 

Lord  Denman,  C.  J. — There  is  no  doubt  what- 
ever  that  the  requisitions  of  the  statute  are,  that  the 
laws  of  the  society  shall  contun  an  express  enactment 
that  there  shall  not  be  any  division  of  the  Amds  of 
the  society  among  its  members.  It  is  not  enouf^  to 
say  that  there  is  nothing  in  the  regulations  to  counte- 
nance such  a  division,  but  it  is  expressly  required  that 
the  division  should  by  the  laws  of  the  society  be  ren- 
dered impossible.  That  provision  in  the  statute  does 
not  admit  of  any  exception.  On  the  other  point  I  do 
not  desire  to  express  a  positive  opinion,  but  will  only 
observe,  it  has  been  stronly  urged  in  argument  that  it 
would  be  strange  to  say  this  is  not  a  literary  society, 
when  it  is  connected  with  the  highest  objects  of  lite- 
rature, and  is  intended  to  awaken  the  hi^^iest  eneigies 
of  literary  men,  for  the  purpose  of  diflusing  by  them 
the  blessings  of  religion ;  yet  it  is  more  surprising,  that, 
if  that  was  intended  by  the  legislature  as  a  cause  of 
exemption  from  rating,  it  was  not  included  in  the  list  of 
exemptions  as  ^^  religious  and  charitable  societiesi,''  when 
^^  literary  and  scientific  societies  "  are  so  distinctly  put 
forward.  It  appears  to  me  there  is  much  reason  to 
doubt  whether  any  such  intention  existed.  In  the 
meantime,  I  may  observe,  that,  if  the  legislature  really 
intended  that  such  a  construction  should  be  put  cm  the 
statute,  as  that  religious  societies  acting  through  the 
medium  of  literary  works  should  be  exempted,  an  in- 
tention which  has  clearly  not  been  expressed,  it  may  be 
^ected  by  the  immediate  passing  of  an  act  putting  that 
intention  into  clear  language. 

Patteson,  J. — I  am  of  opinion  that  the  first  ob- 
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jeotion  is  a  good  one.  The  statute  does  not  merely  say  1940. 
that  no  such  division  of  the  funds  does  take  place,  but 
that  by  the  laws  of  the  society  no  division  may  take 
place.  It  therefore  appears  to  me  that  there  must  be 
a  prohibitory  law  to  that  effect;  and  that,  if  there  is 
no  such  law,  the  society  does  not  come  within  the 
provisions  of  the  statute.  On  the  other  point  I  do 
not  give  any  positive  opinion.  This  society  does  not 
appear  to  fall  within  the  act  of  Parliament :  it  is  not  a 
society  for  literature  or  science  or  for  the  fine  arts 
exclusively,  or  even  at  all ;  but  to  be  within  the  act» 
it  must  be  for  one  of  these  objects  exclusively.  This 
appears  to  be  a  society  for  higher  and  better  purposes 
than  those  of  mere  literature ;  and  though  it  dissemi- 
nates books  for  that  purpose,  still  literature  is  made 
subservient  to  the  dissemination  of  religious  principles. 
Its  real  object,  therefore,  is  not  literary,  but  religious ; 
and  for  that  reason  I  am  inclined  to  think  that  it  does 
not  come  within  the  provisions  of  the  statute. 

Williams,  J. — I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  it  is  not  sufficient  to  say  that  no  pro- 
fits have  been  divided,  for  although,  in  fact,  no  sudi 
division  has  taken  place,  and,  perhaps,  never  may  take 
place,  yet  the  society  has  not  brought  itself  within  the 
Tvords  of  the  statute.  This  is  the  case  of  an  exemption 
from  a  l^al  liability,  and  the  society  must,  therefore, 
distinctly  biing  itself  within  the  exemption.  It  may 
be  said,  that  to  propose  a  law  to  prohibit  the  members 
of  this  society  from  dividing  the  profits  among  them- 
selves would  have  been  impertinent  and  superfluous,  as 
if  a  law  had  been  passed  that  the  members  should  not 
steal;  but  whatever  may  be  the  strangeness  of  re- 
quiring such  a  law,  it  is  dear  in  this  case  that  the 
terms  of  the  act  must  be  complied  with.  Such  a  £orm 
of  declaration  as  is  required  by  the  act  must  be  made 
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1846.        1^  order  to  bring  the  sociely  within  the  exemption  it 
contains.     On  the  other  point,  it  seems  imposmble  tc^ 
say  that  thiB  society  is  exclusively  a  literaiy  or  scien-- — 
tific  society^  or  for  the  propagation  of  the  fine  arts;  fo^^ 
I  find,  that^  although  all  these  things  may  be  emfdoyedsrs:  ^ 
they  are  to  be  made  in  every  case  subservient  to 
purposes  of  reli^on. 


> 


WioHTMAN,  J. — The  act  of  Parliament  was 
for  the  purpose  of  exempting  particular  sooietieB 
the  operation  of  a  general  law.  To  enjoy  that 
tion,  these  societies  must  shew  that  they  fhlfiUed 
required  conditions.  Is  that  so  here?  It  is 
that  the  members  of  the  society  should  not  divide 
profits  derived  from  their  funds,  and  that  by  laws 
their  own  they  should  be  distinctly  prevented 
doing  so.  It  is  not  sufiScient  to  say  that  there 
exist  an  affirmative  law  declaring  how  the  funds 
be  employed,  there  must  be  a  prohibitory  provisioii 
daring  what  shall  not  be  done  with  the  funds.  F< 
want  of  such  a  prohibitory  law,  it  appears  to  me 
society  does  not  come  within  the  exemption  c(m1 
in  tlie  statute.  On  the  other  point,  L  do  not  think 
society  comes  within  the  exemption.  It  is  not  a 
for  literature,  science,  or  for  the  fine  arts.  They 
not  sought  to  be  extended  or  promoted  by  the  sodelf: 
and  most  certainly  not  exclusively.  If  this  is  an  ofcr- 
sight  in  the  act  of  Parliament,  it  may  ipeedfly  bi 
remedied. 

Order  of  sessions  confirmed. 
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Queen  v.  The  Inhabitants  of  St.  Giles-in-the-       ^^^  8. 
Fields. 

appeal  against  an  order  dated  the  4th  Novem-  An  order  of  re- 
1844,  under  the  hand  and  seal  of  John  Hardwick,  ^SJ^  «*"^' 

'  '    ' 'Whereas  com- 

,  one  of  the  police  magistrates,  &c,  for  the  re-  pi»»nt  has  been 
il  of  James  Jenkins  and  Elizabeth  his  wife  from  one  of  her  Ma- 
Mrish  of  St.  Giles-in-the-Fields  to  the  parish  of  St.  Ifthe  S^n 
3ra8,  both  in  the  county  of  Middlesex,  the  sessions  *°**  (p*"  *^^,.^ 

^  -^  '  county  of  Mid- 

ihed  the  order,  subject  to  a  case.  diesex,  (one  of 

i-i  1  /,  ,,  the  police  ma- 

he  order  was  as  follows : —  gistrates  of  the 

metropolis^  sit- 
ting at  the 

31  etropolitan  Police  District  and  County  of  Mid-  po^*ce  court, 

.         rr.      ,        1         1  1  1  n  Great  Marlbo- 

5x,  to  Wit. — To  the  churchwardens  and  overseers  of  rough-street,  in 
poor  of  the  parish  of  St.  Giles-in-the-Pields,  in  the  j8^''M?WMt-  * 
ity  of  Itfiddlesex  and  metropolitan  police  district,  and  JJ^g"^^'^  ^^^^ 
ie  churchwardens  and  overseers  of  the  poor  of  the  Htui  police  dis- 
ih  of  St.  Pancras,  in  the  same  county,  and  to  each  and  churchwardens 
y  of  them.     Whereas  complaint  has  been  made  unto  ^  &c!*[h^" 


one  of  her  Majesty's  justices  of  the  peace  in  and  for  ^'  ^'  ^^  E-  J* 
sounty  of  Middlesex,  (one  of  the  police  magistrates  into  the  said 
he  metropolis,  sitting  at  the  police  court.   Great  vouring^to  wt- 
Iborough-street,  in  the  parish  of  St.  James,  West-  JJ^^tJ^i^^"" 
»ter,  within  the  metropolitan  police  district),  by  the  anditappeareth 
cnwardens  and  overseers  of  the  poor  of  the  pansh  and  I  do  ad. 
t.  Giles-in-the-Fields,  in  the  said  county  of  Middle-  l^'^^^me'*'"^ 
tod  metropolitan  police  district,  that  James  Jenkins  JbesSd^^^^'^h  " 
Elizabeth  Jenkins  are  lately  come  into  their  said  &c.:— /f^w,  i. 

-  _  ,  ,      ,  1  J    That  the  juris- 

ih,  endeavounng  to  settle  there  contrary  to  law ;  and  diction  of  the 
^peareth  unto  me,  the  swd  police  magistrate  of  the  ^°f  ^Uce *ma- 
*opolis,  and  I  do   adjudcce  that  they  are  become  gj^trate,  suffi- 

'^  .  .  .       .  ciently  appear- 

geable  to  the  said  parish ;  and,  upon  examination  of  ed  on  the  face 

of  the  order. 
2.  That  the 
'  was  bod,  inasmuch  as  it  did  not  purport  to  have  been  msde  upon  any  complaint  of 
ctual  chargeability  of  the  paupers. 
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1846.         the  premises  taken  upon  oath,  and  other  drcumsti 

The  QuBiN     ^^  ^rther  appeareth  unto  me,  and  I  do  likewise  adj 

The  Inhabitants  ^*  *^^  parish  of  St  Pancras,  in  the  county  of  M 

of  sex,  is  the  place  of  the  last  legal  settlement  of  tb 

THB-FuLos.'  Jaines  Jenkins  and  Elizabeth  Jenkins^  his  wife. 

are,  therefore,''  &c. 

The  following  were  the  grounds  of  appeal : — 

1.  Because  the  said  order  is  bad  on  the  face  of 
whoUy  null  and  void,  inasmuch  as  jurisdiction  do 
appear  on  the  face  thereof,  either  in  the  one  justic 
made  it,  or  arising  from  the  compliant  of  the  d 
wardens  and  overseers  of  the  said  poor  of  the  said 
of  St  Giles-in-the-Fields,  to  the  swd  justice,  thi 
said  James  Jenkins  and  Elizabeth  Jenkins  had  b 
chargeable  to  that  parish. 

2.  Because  the  said  order  purports  to  be  made  I 
of  her  Majesty's  justices  of  the  peace  in  and  fi 
county  of  Middlesex,  whereas  there  is  no  jurisdict 
less  than  two  of  such  justices  to  make  a  valid  ord 
removal ;  and  the  alias  of  ^^  police  magistrate  of  th 
tropoUs,"  &c,  applied  by  the  said  order  to  the  sai' 
tice,  does  not  help  the  jurisdiction,  inasmuch  i 
magistrate  but  a  magistrate  of  the  police  courts  c 
metropolis  has  power  singly  to  do  an  act  requirin 
concurrence  of  two  justices,  whether  sitting  in  o 
the  police  courts  of  the  metropolis,  or  otherwise. 

3.  Because  it  does  not  appear  on  the  said  ordei 
it  was  made  on  any  complaint  of  the  chargeabili 
the  persons  ordered  to  be  removed,  the  said  justice, 
out  examination  of  any  premises,  illegaUy  adjudgu 
the  said  order  the  chargcability  of  the  said  persons 

If  the  Court  shall  be  of  opinion  that  the  objec 
above  stated,  or  any  of  them,  were  sufficient  to  w« 
the  sessions  in  quashing  tiie  order,  the  order  of  ses 
to  stand  confirmed ;  if  otherwise,  to  be  quashed. 


•> 
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Bretmdergast  and  Hawarth,  in  support  of  the  order  of        1846. 
jgmionn— 1*  The  statute 2 & 3  Vict  c  71,  s.  14;enables    x^TS^n 
000  nuHpstrate  appointed  under  that  act,  sitting  in  any  «|^I^[^^♦^^^ 
godi  cx>iu:t  within  the  limits  therein  specified,  to  do  any  of 

act  which  would  be  required  to  be  done  by  more  than  one   thb-Fieldb.  ' 
jfusdce.     Metropolitan  police  magistrates  were  appointed 
under  the  10  Geo.  4,  c  44,  who  were  not  invested  with 
ijaoB  power,  and  therefore  it  should  distinctly  appear  on 
^  fiice  of  the  order  of  removal  that  the  magistrate  who 
mide  it  was  invested  with  the  powers  given  by  the  stat- 
ute of  Victoria.     [Pattesoriy  J. — The  order  follows  the 
ftnn  given  in  the  schedule  annexed  to  the  act] 

2.  The  complaint  does  not  shew  that  the  paupers  were 

obigeable  at  the  time  the  order  was  made.     It  alleges 

tbey  had  come  into  the  parish  endeavouring  to  settle 

there  contrary  to  law,  but  there  is  no  allegation  of  actual 

duugeability,  which  is  necessary  in  order  to  give  the 

■Migistrate  jurisdiction.     The  order  goes  on  to  adjudge 

that  they  ai'e  become  chargeable ;   but  that  does  not 

evry  the  case  any  further,  because  that  is  not  an  adju- 

dbsation  on  any  evidence  received  upon  oath. 

Chambersy  contrsl^  was  not  called  upon  as  to  the  first 
point.— 2.  Under  the  13  &  14  Car.  2,  c.  12,  the  jus- 
lioeB  have  jurisdiction,  on  proper  complsdnt  made  that  a 
pauper  had  come  to  settle  on  a  tenement  under  the  value 
of  10/. :  Weston  Rivers  and  St  Peter' Sy  in  Marlborough  (a). 
In  Bex  V.  South  Marston  (b),  Fortescue,  J.,  said,  "  The 
two  things  requisite  to  the  justices  to  adjudge  are,  the 
plaoe  of  the  last  legal  settlement,  and  that  the  party  b 
likely  to  become  chargeable.  And  these  must  be  posi- 
tive, though  as  to  the  complaint  it  is  well  enough  to 
take  it  by  implication."  In  Rex  v.  InskijMmth' Sower- 
by  (c),  the  order  stated  facts  from  which  it  appeared  the 

(a)  2  Salk.492.  (b)  1  Stra.  189.  (c)  5  M.  &  S.  299. 
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1846.         pauper  would  become  diargeable,  and  adjudged  that  die 

ThTouMN     ^*®  actually  chargeable ;  and  the  Conrt  were  of  opinion 

^  ,  ^-,         that  the  complaint  stated  the  premiaes  from  wlienoe  tke 

The  InhAoitsiits 

of  conclusion   necessarily  arose  under  the  act,  that  the 

THi.FiiLDs.'  pauper  was  to  be  deemed  chargeable. 

Lord  Denman,  C.  J.— By  the  13  &  14  Car.  2,  &  IS^ 
the  magistrates  were  empowered  to  act  if  the  pvnpsn 
were  likely  to  become  chargeable,  and  therefore  no  ei|inM 
adjudication  as  to  chargeability  was  required.  But  it  hai 
always  been  held  an  essential  part  of  an  order,  tiiattke 
compl^nt  should  allege  the  paopers  to  be  cborgeaUe. 
Such  has  been  the  practice  for  more  than  100  yean. 
The  early  cases  are  not  entitled  to  any  great  reapect  oa 
this  point,  because  it  is  dear  they  intended  to  get  rid  of 
these  objections  as  much  as  possible. 

Pattbson,  J. — ^Under  the  statute  of  Charles^  it  ma 
only  necessary  to  shew  that  the  paupers  were  liBeely  to 
become  chargeable;  but  now  it  is-  dear  that  aotori 
chargeability  must  be  shewn  before  an  order  of  remofil 
can  be  made. 


WiLLiABis,  J. — The  C(xnplaint  has  been  umn 
treated  and  considered  as  the  origin  of  jutisdictkm,  ii 
the  same  way  as  an  information  is  essential  to  juriREo- 
tion  in  a  conviction.  In  the  case  referred  to,  of  JIbr  t. 
Inskip-with'-Sowerby  (a),  the  comphunt  aB^ed  that  tin 
pauper  was  with  child,  which  was  likdy  to  be  bom  a 
bastard ;  and  the  Court  seemed  to  think  that  equivakat 
to  a  statement  of  actual  chargeability. 


(a)  /)  M.  &  S.  299. 
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The  QuBBN  V.  The  Inhabitants  of  St.  Anke's,  West-       jime  3. 

MINSTER. 

V/N  f^peal  against  an  order  of  one  of  the  magistrates  The  examina- 
of  the  police  courts  of  the  metropolis  for  the  removal  of  of  a  setttemeat 
Mary  Notley,  described  in  the  order  b&  a  spinster  and  gjp^^°g^^ 
preccnanty  from  the  parish  of  St  Pancras  to  the  parish  that,  in  or  about 

^  o       7  ^r  .  1  .  /.  ,     ,       t»ie  year  1832, 

of  bt  Anne»  Westminster,  the  sessions  confirmed  the  the  pauper,  be- 

order,  subject  to  the  oj^nion  of  the  Court  on  a  case  &f.,^MhiredaB 

which  stated  the  order,  and  that  the  only  examination  fy^ST^^'f'T*'*' 

,  by  w.,  of  &c., 

on  which  it  was  made  was  the  following : —  and  served  for 

about  one  year 
and  ii?e 

«  Metropolitan  Police  District  and  County  of  Middle-  ^S^'a^^ 

aez. — Mary  Notley,  the  pauper,  said,  ^  In  or  about  the  ^i  that  time:— 

year  1832,  being  unmarried  and  having  no   child  or  didnotsuffi- 

children,  I  was  hired  as  a  yearly  servant  by  Mr.  Walker,  Jha°  the^settie- 

of  No.  17,  Soho-square,  in  the  parish  of  St   Anne,  ^^^''J^fore 

ia  the  liberty  of  Westminster,  in  the  county  of  Mid-  the  uth  Aug., 

^  '  ^  1834,  when  the 

dlesex,  music  publisher,   as  domestic  servant,   at  the  4  &  5  wui.  4, 
yearly  wages  of  9/.,  diet  and  washing.     I  served  the  p;i^f;bdi«b- 
eaid  Mr.  Walker,  at  his  residence  aforesaid,  in  the  said  ing  that  head  of 

'  ^  ^  settlement. 

parish,  under  such  yearly  hiring,  for  one  year  and  up-      The  same  ex- 

j  1      /»         I,      a.  J  /•  ax,  ammation  went 

wards,  namely,  for  about  one  year  and  five  months  or  on  to  allege  a 
more,  and  lived  and  lodged  in  the  house  of  my  said  Jferra'I^^Jh^^^ 
master,  the  said  Mr.  Walker,  at  his  residence  aforesaid,  same  pauper, 

commencing  in 

in  the  said  parish,  for  and  during  all  the  time  of  my  said  1827,  with  s., 

service,  which  I  quitted  about  ten  years  ago,  and  have  yearly'semmt; 

guned  no  subsequent  settlement.     I  have  become  and  [f^g"^^**^^ 

am  now  actually  chargeable  to  the  said  parish  of  St.  hired  she  was 

_.  -rfc       •  •  Ttjr      TTr  11  •      Unmarried,  &c., 

Fancras.     Jrrevious  to  my  service  to  Mr.  Walker,  m  and  that  she 
Soho-equare,  as  aforesaid,  namely,  about  the  year  1827,  h^^ni^* 
beimr  then  unmarried  and  having  no  child  or  children,  I  Y^^  for  the 

"^  °  last  forty  days 

of  such  service: 
—^tf /J,  that,  as 
a  new  contract  was  to  be  implied  from  each  year  of  the  sendee,  the  examination  was  de- 
fective, because  it  did  not  appear  that  the  pauper  was  unmarried,  &c.  at  the  time  of  the 
hiEing  of  the  only  y^ear  of  the  senrioe  in  which  a  residence  of  forty  day8  was  stated. 
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was  hired  as  a  yearly  servant  by  Mr.  Stroud,  at  the 
yearly  wages  of  7/.,  with  diet  and  lodging.     I  seryed 
_  ,  ^\,         the  said  Mr.  Stroud,  at  his  residence,  which  was  in 

The  Inhabitants 

of  St.  Annb's,  Crown-street,  in  the  aforesaid  parish  of  St.  Anne,  in 
MiNtr».  ^^  liberty  of  Westminster,  under  such  yearly  hiring, 
for  about  four  years,  or  more,  and  lived  and  lodged  in 
the  house  of  my  master,  the  said  Mr.  Stroud,  at  his  re- 
sidence in  Crown-street  aforesaid,  in  the  parish  of  St 
Anne,  in  the  liberty  of  Westminster,  for  more  than 
forty  days  next  preceding  the  termination  of  the  said 
service ;  and  on  the  last  day  thereof  I  quitted  the  said 
service  of  Mr.  Stroud  about  three  or  four  months  before 
I  was  hired  unto  the  first-mentioned  service  of  Mr. 
Walker,  in  Soho-square.'  ^ 

The  third  ground  of  appeal  was,  that  the  ezaminatioD 
was  bad  and  insufficient,  &c.,  inasmuch  as  it  altogether 
failed  to  disclose  such  facts  as  shew  that  Maiy  Notlej 
ever  acquired  a  settlement  in  St.  Anne*s ;  and  that  eveiy 
fact  stated  in  it  might  be  true  without  the  said  Maiy 
Notley  having  acquired  any  settlement  in  St.  Anne's. 

Under  this  ground  of  appeal,  the  appellants  con- 
tended that  no  hiring  for  a  year  was  shewn  either  to 
Mr.  Walker  or  Mr.  Stroud ;  that,  as  to  the  hiring  to 
Mr.  Walker,  it  was  not  shewn  to  have  been  under  a 
contract  of  hiring  and  service  which  would  be  completed 
at  the  time  of  the  passing  of  the  Poor-law  Amend- 
ment Act,  the  14th  August,  1834 ;  and  that,  as  to  the 
hiring  with  Mr.  Stroud,  it  was  not.  shewn  that  the 
pauper  inhabited  for  forty  days  in  St.  Anne's,  West- 
minster, under  any  hiring  for  one  year  made  while  the 
pauper  was  unmarried  and  without  child  or  diildren; 
and  that  the  only  forty  days'  inhabitancy  in  St.  Anne's, 
Westminster,  during  the  service  with  Mr.  Stroud,  might 
have  been  an  inhabitancy  during  a  service  not  completed 
before  the  14th  August,  1834 
The  court  of  quarter  sessions  held  that  the  examina- 
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tion  sufficiently  disclosed  a  settlement  by  hiring  and         1846. 
service,  and  confirmed  the  order,  subject  to  the  opinion     The  Qumn 
of  this  Court  on  the  above  obiection.  ^  ,  ^\,^   ^ 

of  St.  ANNk'e, 
Prendergast  and  Howarthy  in  support  of  the  order  of  mxnstbe. 
sessions. — The  examinations  disclose  a  settlement  by 
fairing  and  service  in  the  appellant  parish  with  every 
reasonable  degree  of  certainty.  It  is  stated,  that,  in  or 
about  the  year  1832,  the  pauper,  being  unmarried,  went 
into  the  service  of  Mr.  Walker  as  a  yearly  servant  and 
remained  there  one  year  and  five  months.  The  Poor- 
law  Amendment  Act,  abolishing  that  mode  of  acquir- 
ing a  settlement,  did  not  pass  till  the  14th  August,  1834. 
There  is  no  uncertwnty  with  respect  to  the  second  set- 
tlement set  out  in  the  examinations.  It  is  tGere  stated, 
that,  in  1827,  the  pauper,  being  unmarried  and  not 
having  child  or  children,  hired  as  a  yearly  servant  with 
Mr.  Stroud,  and  continued  in  the  service  for  about  four 
years,  and  resided  in  the  house  of  her  master  for  the 
last  forty  days  of  such  service. 

Pashley,  contri.— The  4  &  5  Will.  4,  c.  76,  s.  65, 
enacts,  "that  no  person,  under  any  contract  of  hiring 
and  service  not  completed  at  the  time  of  the  passing  of 
this  act,  shall  acquire,  or  be  deemed  or  adjudged  to  have 
acquired  any  settlement  by  reason  of  such  hiring  and 
service,  or  of  any  residence  under  the  same."  The  act 
passed  on  the  14th  August,  1884.  This  statement, 
therefore,  of  a  settlement  (Commenced  in  or  about  the 
year  1832,  is  bad  for  not  shewing  that  the  settlement 
-vras  complete  before  the  Poor-law  Amendment  Act 
passed,  and  comes  within  the  decision  in  Regina  v.  St 
jPautsy  Covent  Garden  (a).  As  to  the  second  settlement, 
allied  to  have  commenced  in  the  year  1827,  no  resi- 

(a)  Ant6,  Vol.  1,  p.  617. 
VOL.    n.  E   E  ,      N,  8.  C. 


dence  is  stated  under  the  contract  for  the  first  j^r  oft; 
aerviee,  Tl^e  (condition  prescribed  by  the  statute  mt: 
be  fulfilled  to  give  a  settlement  on  the  contract  impli* 
^iv.  Jkm*^  from  protracted  service ;  Eex  v,  Barton-upon-Irmell  ( 
layiflfyffti^  snd^  BB  thcrc  is  no  slatement  of  the  pmuper  being 
married  and  without  child  or  children  at  the  time  of 
oommencement  of  the  laj^t  yciir,  for  which  only 
im^  tt  steted,  dieie  ii  no  flrtdMBont  in^ 

Lord  Dkkiuh^G.  J.^A  new  Moibmot  k 
ftood  esob  yeaf^ii  mnw,  and  Aerofi»B  di»  mum 

Mart  of  tbe  servMie;  ifcidl^dhmld  i9|i^ 
7Mr%  aerfioB  begai^  AtiM  the  pavpc^  wa«  la  Hr 

;    irtd^DMQ^IdotfiiDkHiimte.d^^ 
to  J^fMa  T.  SL  PotcTi^  €W«fe  <S^^ 

Older  of  seflriou  quiAei 

(a)  2  M.  &  S.  329.  (ft)  Ante,  Vol.  1,  p.  617. 
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1846. 

In  the  Matter  of  Hammond.  June  1. 

In  Hilary  Term  last,  Bodkin  moved  for  and  obtiuned  To  a  habeas 
writs  of  habeas  corpus  in  this  and  the  following  case,  ^^^. 
severally  directed  to  the  person  or  persons  having  the  cus-  "Jf^*  returned, 
tody  of  the  prisoners  respectively,  and  commanding  them  complaint  (for 
to  bring  the  body  of  the  party  before  the  Judges  of  service,  under 
the  Court  of  Queen's  Bench  at  Westminster,  imme-  S)1i^*^e^'^' 
diately  after  the  writ,  together  with  the  day  and  cause  appearance  bc- 
of  his  being  detained,  to  undergo  &c.  proceeded  tbusr. 

"We  do  there- 
fore convict" 

"  County  of  Stafford.—To  aU  constables  and  other  peace  officers  *J«  "aid  J.  H.. 

in  the  county  of  Stafford  whom  the  execution  hereof  may  concern,  fg^^jg  t^  Durnix, 

and  to  the  keeper  of  the  house  of  correction  of  Stafford,  in  the  said  ance  of  the 

county. — Whereas  oomplaint  hath  been  this  14th  day  of  November,  ^^^  *^- 

1845,  made  unto  me,  Henry  Hill,  Esquire,  one  of  her  Majesty's  therefore' to 

justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of  command  you 

Edward  Brown,  of  the  township  of  Willenhall,  in  the  said  county,  miner,  Jj«  "id  consta- 

tliat  John  Hammond,  late  of  the  said  township  of  Willenhall,. in  the  to^»nd*iEM)lcrto 

said  county,  miner,  hath  contracted  with  the  said  Edward  Brovm  and  receive  him  in- 

his  partner,  in  the  said  county,  to  serve  them  in  the  capacity  of  a  miner  f^  your  custody 

until  he  shall  have  given  to  or  received  from  his  said  masters  one  ^  ooirec- 

fortnight's  notice  to  quit  and  leave  his  said  masters'  8er\'ice,  and  until  tion,  Ace: — 

such  notice  shall  have  fully  expired,  and  hath  entered  into  such  f^^^^  that  this, 

service,  and  did,  on  this  14th  day  of  November,  in  the  year  afore-  i^ough  not 

said,  in  the  said  township  of  Willenhall,  absent  himself  from  the  stated  to  be 

same  service,  in  the  county  aforesaid,  without  his  said  masters'  con-  "P®^  parch- 

sent,  before  his  said  contract  was  completed,  and  contrary  to  the  taken  to  be 

form  of  the  statute  in  such  case  made  and  provided.    And  whereas  both  a  convic- 

tbe  said  John  Hammond  was,  on  this  14th  day  of  November,  brought  ^^  and  acom-s 

-rt  ,  mHment;  and, 

before  me  the   said   Henry   Hill,   Esquire,    and  George  Briscoe,   therefore,  as 

Eaquire,  one  other  of  her  Majesty's  justices  of  the  peace  in  and  for   the  former,  it 
the  said  county,  to  answer  unto  the  said  complaint ;  whereupon  We   ^"i***  ^j^ 
the  said  justices,  in  pursuance  of  the  statute  in  that  case  made  and   out  the  evi- 
provided,  did  then  and  there  duly  examine  the  proofs  and  allegations   dence. 
of  both  parties  touching  the  matter  of  the  said  complaint,  they  having 
come  before  us  for  that  purpose,  end,  upon  due  consideration  had 
thereof,  have,  on  the  oath  of  the  said  Edward  Brown,  taken  in  the 
presence  and  hearing  of  the  said  John  Hammond,  adjudged  and  de- 
termined, and  do  hereby  adjudge  and  determine  the  said  complaint 
to  be  true,  and  we  do  therefore  convict  the  said  John  Hammond  of 

E  E  2 
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1846  *^®  '*"^  offence,  in  pursuance  of  the  Btatute  in  that  case  made  ml ^*- 

>      ^  '  -^       provided.    These  are,  therefore,  to  command  you  the  said  conitabl  ^^" 
In  re  forthwith  to  convey  the  said  John  Hammond  to  the  said  home  c^'^ 

Hammond,      correction,  and  deliver  him  to  the  said  keeper  thereof;  together  wit»:»- 
this  warrant;  and  you  the  said  keeper  are  hereby  required  to  receiT^^ 
the  said  John  Hammond  into  your  custody  in  the  said  house  of  cor—— 
rection,  there  to  remain  and  be  held  to  hwd  labour  for  the  space  vn^ 
one  month  from  the  date  hereof;  and  for  so  doing  this  shall  be  you^^^ 
sufficient  warrant.    Given  under  our  liands  and  seals,  the  14th  ixf^ 
of  November,   1845,  at  Wolverhampton,  in   the  said  county  o*^ 
Stafford. 

(Signed)        "  Henbt  Hill,  (l.  s.) 

"  Gborob  Briscoe.  {l.s,)" 

Bodkin  moved  to  discharge  the  prisoner. — The  retonm 
sets  forth  a  conviction  under  the  4  Greo.  -4,  c  34,  a.  3^ 
which  is  bad  for  omitting  to  set  out  the  evidence  oi^ 
which  the  prisoner  was  convicted :  it  is  merely  statei 
that  certain  witnesses  were  examined  on  oath.     Wher^ 
no  statutable  form  is  given,  the  rule  is,  that  the  oonvic — 
tion  must  set  out  the  evidence ;  and  although  this  in. — 
strument  is  termed  a  warrant  of  commitment,  yet^  as  tti' 
does  not  recite  a  conviction,  and  no  conviction  is  re — 
turned,  it  must  be  taken  to  be  in  the  nature  W  a  convie-' 
tion.      In  In  re  Tordoft  (a)  a  similar  warrant  of  coi*^-' 
mitment  under  the  same  statute  was  held  bad,  becau*^ 
it  did  not  appear  that  the  witnesses  were  examined  i'^ 
the  presence  of  the  prisoner ;  but  the  Court  said,  "Vf^ 
cannot  at  all  accede  to   the  argmnent  that  this  coH*^^ 
mitment  is  a  distinct  act  from  the  conviction,  wbi^'*'' 
ought  to  be  presumed  good,  though  neither  returu^^^ 
nor  recited."     In  In  re  Walker  (b)  the  commitmea^;^^ 
reciting  convictions,  were  held  good  on  return  to  habe^^ 
corpus ;  but  in  In  re  Gray  (c),  warrants  of  commitme^^ 
under  the  same  statute,  which  did  not  recite  a  convi^^^ 
tion,  were  construed   as   convictions.     The   aigum^:*^ 
there  was,  that  the  instrument  was  an  order,  and  not^   ^ 

(a)  Ante,  Vol.  1,  p.  171.  [{b)  Id.  182.  (c)  Id.  354- 
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otion.     The  statute  gives  no  power  of  appeal,  and,  i846. 

s   the  evidence  on  which  the  magistrates  proceed  is  j^  ^^ 

jned  to  be  set  out,  that  this  Court  may  judge  of  its  Hammond. 
i^ncy,  the  subject  is  without  remedy. 

i^Mey  shewed  cause. — The  Coxxrt  must  be  satisfied 
lias  been  an  illegal  commitment  before  the  pri- 
'  is  discharged.  Illegal  custody  must  be  shewn ; 
tilie  Court  will  not  interfere  on  the  possibility  of 
ility :  Leonard  WatsorCs  case  (a).  The  warrant 
>mmitment  alleges  the  jurisdiction  of  the  justices, 
►ffence  for  which  the  prisoner  is  conunitted,  and  the 
xly  to  which  he  is  committed,  which  is  all  that  is 
ired.  In  Daniell  v.  Philipps  (i),  referring  to  Dr. 
^Ttvelfs  case{c)y  the  Court  said  that  the  cause  of 
Jaitment  ought  to  be  certainly  stated,  to  the  end 
"the  party  may  know  for  what  he  suffers,  and  how 
^a,y  regain  his  liberty.     The  writ  of  habeas  corpus 

removes  the  body  of  the  prisoner,  and  a  certiorari 
cixiired  to  remove  records :  Fazakerley  v.  Baldoe  (rf). 
>nviction,  when  returned,  is  matter  of  record,  and 
'  be  on  parchment :  Co.  Litt.  260.  a.  The  convic- 
HQay  be  drawn  up  at  any  time ;  Rex  v.  Barker  {e) ; 

on  the  authority  of  the  cases,  Regina  v.  King{f) 
Iri  re  Reynolds  {g)y  it  is  consistent  with  this  return 
*  may  be  a  good  conviction,  and,  until  the  convic- 
is  properly  returned,  the  Court  will  presume  that 
^^s  been  rightly  done.  The  Court  is  called  upon 
^Bume  that  this  instrument  is  the  record  of  the  con- 
on ;  whereas  that  fact  ought  to  be  shewn  affirma- 
Ly.  In  BethelVs  case  (A),  it  was  held,  that,  if  com- 
xxent  by  court  of  oyer  and  terminer  be  wrong  in 

0  9  A.  &  E.  731.  {e)  1  East,  186. 

^)  1  C.  M.  &  R.  662.  ( / )  13  L.  J.,  N.  S..  M.  C.  43. 

c)  1  Ld.  Raym.  213.  (g)  Ant^,  Vol.  1,  p.  61. 

d)  6  Mod.  177.  \h)  1  Salk.  348. 
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farm  only,  the   defendant   is  not  entitled    to   Ha  dia* 

charge,  if  cause  appears  for  his  detentioii  on  a  h»t=3eaa 
corpus. 

Bodkin  and  Iluddkstone,  contra,  were  not  heard 


Lord  Denmaj*,  C*  J. — It  appears  to  me  that  we 
to  deal  with  these  documents  as  we  find  themj  and  t9~mt 
thi^  warrant  as  it  may  he,  is  ako  a  conviction  ia    <^fc 
very  terms  of  it.     There  is  nothing  to  shew  diat  it^    'a 
not  on  parchment;  and,  if  that  h  necessary  to  mafc^s 
good  con^ictiouj  I  should  presume  the  party  who  sa*Jfi 
he  convicts,  and  lias  authority  to  do  so,  has  put  it  oixw* 
parchment :    I  do  not  know  the  fact  one    way  or    tJie 
other.    It  is  possible  he  may  have  some  mode  of  maki^? 
out  a  good  conviction  for  a  particular  case  i  but  hero  ^^ 
have  to  deal  in  the  meantime  with  a  document  by  wl^i^ 
the  party  is  restrained  in  his  liberty ;  and  I  think  i*  ** 
not  shewn  that  there  is  a  good  conviction,  founded  L»f** 
the  proceedmge,  to  warmnt  his  detention.      I  think      ^^ 
theWs  case  {a)  proceeded  entirely  on  its  being  a  i?"^^ 
mitment  of  oyer  and  terminer :  there  the  Court  said  tfc-^^^ 
was  only  one  case  where  the  order  of  a  court  of  oyer  ^^^ 
terminer  has  been  set  aside  in  that  way,  founded^     ^ 
doubt,  upon  the  doctrine,  that  there  was  no  jurisdicC^^*-^^ 
to  do  what  was  done  in  that  particular  case.   In  Beth^^ 
case  (a),  there  was  irregularity,  but  certidnly  the  offei 
was  committed ;  and  the  sentence  of  imprisonment 
awarded  by  a  court  of  competent  jurisdiction.     In 
case,  we  have  a  commitment,  and,  with  that  commitme 
a  statement  of  the  conviction,  which,  I  think,  is  bad  ^ 

point  of  law ;  and,  therefore,  this  party  is  entitled  to  h^^^-^^^^ 
liberty. 


Patteson,   J. — The  difficulty  in  this  case 


.A 
:jio 
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partly  from  the  act  of  Parliament^  and  partly  from  the  1846. 
form  of  the  document  The  act  of  Parliament  does  not  j^"^ 
say  anything  about  the  power  of  the  magistrates  to  con-  Hammond. 
vict;  it  does  not  use  the  word  **  conviction;^  it  only  says, 
'^  on  being  satisfied  of  the  fact,  the  magistrates  may 
coDunit  for  a  certain  time,  or  may  mulct  the  party  in 
his  wages,  or  discharge  him  from  his  situation."  The 
document  itself,  then,  is  certidnly  in  the  form  of  a  con- 
Yiction — ^nobody  can  doubt  that ;  and  I  think  it  is,  in 
form,  a  warrant,  because  it  is  addressed  to  the  officers, 
constables,  and  so  on,  and  also  to  the  keeper  of  the  gaol, 
and  directs  the  one  to  take,  and  the  other  to  receive, 
the  party,  and  keep  him  a  certain  length  of  time :  but 
it  also  expressly  states  the  circumstance,  that  complaint 
was  made — ^that  the  parties  came — witnesses  were  ex- 
amined jn  the  presence  of  the  party --and  everything 
was  heard;  and  then  it  goes  on  to  say,  ''we  have 
determined  and  adjudged,  and  do  determine  and  ad- 
judge, that  the  complaint  is  true,  and  we,  therefore,  do 
eanmet^ — in  so  many  words.  I  really  cannot  under- 
stand what  those  words  mean,  unless  this  is  the  instru- 
ment of  conviction — ^the  record  of  conviction.  If  it  be 
the  record,  still  it  may  be  upon  parchment :  there  is 
nothing  to  shew  the  contrary,  as  the  tenor  of  the  instru- 
ment is  returned,  and  not  the  instrument  itself  I  can- 
not but  think  that  this  is  a  document  which  professes, 
on  the  face  of  it,«to  be  both  one  and  the  other-*-a  con- 
viction  and  commitment.  In  respect  of  that  conviction, 
although  it  is  true  it  is  not  quite  formal,  because  it 
does  not  say,  ^  we  do  adjudge  and  determine  that  for 
this  ofience  he  shall  be  imprisoned,"  &c,  but  it  only 
says^  ^  we  do  adjudge  and  determine  that  the  compUunt 
is  true,  and  we  thereupon  convict  him  of  that  offence ;" 
and  then  goes  on  to  order  ''  you  the  gaoler  to  keep 
him,"  but  does  not  say,  "we  convict  him  of  the  offence, 
and  we  adjudge  he  shall  be  imprisoned/'  &c.  No  doubt. 
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1846.         it  does  not;   but  still  the  words  are  in  the  ^re^n^^^^eni 
"  ^^^        J  tense  —  "we  do,  therefore,  convict;"  and  it  is  ui^^t^^   ^der 
Hammond,     their  hand  and  seal     It  seemd  to  me,  therefore,  ther^=:= — -k  i» 
nothing  to  shew  but  that  this  is  a  document  hayint^^^Bg  a 
double  character,  that  of  conviction  and  conmiitmes=vit; 
and,  if  so^  it  is  bad.     For  these  reasons,  I  think 
party  is  entitled  to  his  discharge. 


Williams,  J. — Mr.  Pas/dey  was  right  in  the 
in  which  he  shaped  his  argument,  in  contending  that 
was  only  a  warrant.     That  seemed  to  be  his  point, 
I  must  add,  the  only  point  in  the  case.     Now,  in  oi 
to  arrive  at  that  conclusion,  what  is  there  to  shew" 
what  have  we  before  us  to  shew  that  there  ever  was 
document  assuming  the  shape  of  a  conviction,  but 
Undoubtedly  none  is  recited  whatever.     We  ^an 
no  notice  of  any  other  proceeding  than  this :  none  oth^ 
is  before  us — none  other  is  recited.  If  there  be  any  othc^ 
as  to  what  it  was  we  are  left  in  the  dark ;  therefore    ^ 
seems  to  me  this  does  assume  a  double  shape,  that  i. 
though  it  may  be,  as  a  warrant,  sufficient  for  the  gaole; 
it  also  purports  to  be  a  conviction ;  and  I  think  the  cii^^ — 
cumstance  mentioned  by   my  Brother  Patteson  seem^^^ 
to  furnish  an  additional  objection,  because  if  it  be  a  con- 


viction, and  the  justices  say  it  is, — that  they  convicte<^ 
him, — they  do  not  go  on  to  adjudge  that  he  shall  b^ 
committed  for  a  certain  time,  but,  without  any  suck 
adjudication,  they  tell  the  gaoler  to  keep  him  in  cus- 
tody. That  strikes  me  to  furnish  another  objection  to 
this,  if  considered  as  a  conviction.  I  can  see  no  other 
mode  of  considering  it  but  as  such ;  and  it  therefore 
seems  to  me  that  the  party  is  enlitled  to  his  discharge. 

The  prisoner  was  discharged. 


^^ 
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1846. 

In  the  Matter  of  Turner.  June  i. 

ETH  TUKNER  (and  three  others,  each  on  sepa-  A  conviction 

rate  convictions)  had  been   convicted  by  a  magistrate  c.  34,  set  ont  ' 

of  Lancashire,  under  the  3  Geo.  4,  c.  34,  s.  3,  for  ab-  S^^'^ofT'^'n. 

sentinG:  himself  from  his  master's  service.     The  warrant  *™ft  by  the 

,  ,  ,  ,     defendant  to 

under  which  he  was  committed  was  returned  into  this  wtnt  J.  D.  as 
court  in  obedience  to  a  writ  of  habeas  corpus  cum  Serra  monttis 
cau8&,  and  was  as  follows : —  ^^  *  ^*3r 

'  named,  and  an 

entry  upon 

"  Be  it  remembered,  that,  on  the  2 let  of  January,  1846,  at  the   and  that  the  de- 

parith  of  Leigh,  in  the  county  of  Lancaster,  Richard  Thompson,  of  fendant,  before 

the  parish  aforesaid,  in  the  county  aforesaid,  underlooker,  then  and   the  term  of  the 

»         »    .        y  -      »  ,      »^    1.  -   ,         .-.  1    M^a  contract 

there  bemg  the  agent  for  John  Danington,  of  the  said  county,  coal   ^|^  completed 

proprietor,  personally  came  before  me,  T.  B.  W.  Sanderson,  Esq.,   did  absent  him- 
then  and  there  and  still  being  one  of  her  Majesty's  justices  &c.,  and,   "^l^fro™  his 
upon  the  oath  of  him  the  said  Richard  Thompson,  informed  me  the   and  did  then 
■aid  justice,  and  then  and  there  made  complaint  to  me  the  said  jus-   and  there  ne- 
ticc,  that  Seth  Turner,  of  Tyldersley-with-Shackerley,  to  wit,  of  the  fht^/"^Jj. 
parish  aforesaid,  in  the  county  aforesaid,  miner«  on  the  10th  day  of  trary  to  the 
Norember  then  last,  to  wit,  a.  d.  1845,  to  wit,  at  the  parish  of  Leigh   form  of  the 
aforesaid,  in  the  county  aforesaid,  did  contract  with  the  said  John   fflij^-^^^T 
I)arlington  as  a  miner  for  the  term  of  eleven  calendar  months  from   dent'  as  the 
tbe  said  lOth  day  of  November,  1846,  and  that  the  said  Seth  Turner  absence  from 
<&*d  afterwards,  to  wit,  on  the  1 1th  day  of  Norember,  in  the  year  last  Jhe^^to  be  °**' 
foresaid,  in  the  county  aforesaid,  enter  into  the  said  service  of  the   witboot  leave 
9d  John  Darlington,  according  to  the  contract  aforesaid,  and  did   or  without  law. 
^K^^ards,  and  before  the  term  of  his  said  contract  was  completed, 
^i^  on  the  9th  day  of  January,  1846,  at  the  parish  last  aforesaid, 
^^  county  aforesaid,  absent  himself  from  his  said  service,  and  did 
^%y  then  and  there  neglect  to  fulfil  the  same,  contrary  to  the 
of  the  statute  in  that  case  made  and  provided.     And  I  the  said 
^  ^  W.  Sanderson,  so  being  such  justice  as  aforesaid,  did  there- 
then  and  there  duly  issue  my  warrant  under  my  hand  and  seal 
t:ie  due  apprehending  of  the  said  Seth  Turner,  pursuant  to  the 
h«;  and,  in  pursuance  of  the  said  warrant,  the  said  Seth  Turner 
this  day  appeared  before  me  the  said  T.  B.  W.  Sanderson, 
X  luch  justice  as  aforesaid,  to  wit,  at  the  parish  of  Leigh  afore- 
in  the  county  aforesaid;  and,  having  heard  the  charge  contained 
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iu  the  said  information  and  complaint,  declnred  he  wm  not  gum^^f  ^ 
tBe  iflid  offence:  wbertupon  I  the  said  T*  B*  W.  Btta^erm^f^r  *" 
being  auch  jijalice  oi  aforcsaidj  did  praceed  to  examine  into  the  ^^^ 
of  the  said  cliargcs  contained  in  the  said  informotton ;  and  of»    ^ 
12th  day  of  February,  a.  i>.  1846^  at  the  parish  aforesaid,  in      * 
county  aforesaid i  a  cisrLain  docuoient  was  produced  before  m(?        .^ 
laJd  justice,  and  m  the  presence  of  the  said  Seth  Turner^  which  ^IiLe 
documeTit  it  as  followi.     [The  contract  was  then  iet  out,  snd        ^^ 
evidence,  and  the  conviction  cotitinuifd:^  Therefore,  it  mmtk^^^t 
■pp«ating  to  me  the  said  T*  B,  W,  Sandenon,  so  btfing  wch  jait-"^^^ 
afl  ftforesaidi  that  the  sjid  Seth  Turner  is  guilty  of  the  oftoce  charg^  [^ 
upon  him  in  the  said  information  and  complaint,  I  do  hereby  cotin    ^^ 
him  of  the  offence  aforesaid  j  and  J  do  hereby  order  and  fldjud|^^ 
that  (he  aaid  Seth  Turner,  for  the  offence  aforesaid^  be  imprisoned  11^^ 
the  house  of  confection  at  Kirkdale  aforciaid,  there  to  be  and  remidi^^ 
and  he  held  to  bard  labour  for  the  term  of  one  month  from  thia  the 
Sttld  12th  day  of  February,  1B46;  and  I  do  hereby  command  you 
Jlrc,  to  take  and  convey  the  said  Seth  Turner  to  the  said  house  of 
correcttan*  and  to  deliver  hjnj  *'  Sfc.     It  concluded  cnth  an  adjudi- 
cation  as  lo  wages. 

J3o«/AtVi  moved  to  discbarge  the  prisoner.— The  oo©vio- 
tioQ  does  not  diBcloee  €kny  legal  offenoe.  This  inetrumenl 
miJBt  be  coiit^trued  with  the  ^amc  degree  of  strictness  as 
an  indictment,  and  those  facts  which  would  tend  to  shew 
the  innocence  of  the  prisoner  ought  to  be  negatived : 
Paley  on  Convictions,  108.  It  is  merely  alleged,  that  the 
prisoner  contracted  to  serve,  and  then  absented  himself, 
which  may  have  been  with  the  consent  of  the  niaster ; 
and  no  mference  can  be  drawn  from  the  fact  of  the  master 
or  his  agent  being  the  complainant.  In  Rex  v.  MalKn^ 
son  (a)  and  Rex  v.  Uruzh  Corden  (b)  convictions  for  tak- 
ing fish  were  held  bad  for  omitting  to  negative  the  con- 
sent ;  and,  in  Rex  v.  Jervis  (c),  for  not  stating  negatively 
that  the  defendant  was  not  qualified  to  kill  game,  nor 
had  license  of  the  owner.  The  charge  must  be  set  out 
in  the  information,  and  the  evidence  will  not  carry  it 


(a)  2  Burr.  679.  (b)  4  Burr.  2279. 

(c)  1  Burr.  148. 
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any  further:  Rex  v.  Jtike8(a)y  Ex  parte  AldndgeQiy  1846. 
In  Fletcher  y.  Calthrap  (c),  the  Court  said,  that  it  was 
not  always  sufBcient  to  describe  an  offence  in  the  terms 
of  an  act  of  Parliament.  In  Newman  v.  tfie  Earl  of 
Hardwiche  {d)y  it  was  held  that  a  conviction  for  allow- 
ing beer  to  be  consumed  in  a  licensed  house  at  other 
hours  than  those  prescribed  by  an  order  of  petty  ses- 
sions must  state  the  time  fixed  by  the  justices,  and  the 
hour  at  which  the  beer  was  consumed. 

CawHnff,  Edward  James,  and  Fry  shewed  cause. — It 
ii  sufficient  to  describe  an  offence  in  the  words  of  an 
act  of  Parliament,  unless  the  act  contains  exceptions 
which  require  ta  be  negatived,  or  there  are  special  cir- 
cumstances which  the  act  requires  to  be  stated :  Beof 
T.  Chandler  {e)f  Rex  v.  Speed  (f).  This  information, 
which  is  in  the  nature  of  a  notice  or  summons  for  the 
party  to  i^pear,  alleges,  that,  before  the  contract  en* 
tered  into  by  tiie  defendant  was  completed,  he  absented 
himself,  and  did  thereby  then  and  there  neglect  to 
fulfil  the  same.  The  meaning  of  that  must  be,  that  he 
absented  himself  without  lawful  excuse;  and  the  ex- 
cuse, if  any,  must  come  from  the  defendant.  It  would 
be  difficult  in  a  conviction  to  negative  all  the  circum- 
stances which  might  possibly  excuse  an  offence  imder 
the  act'  In  an  action,  it  would  be  sufficient  to  allege 
that  the  defendant  ileglected  to  fulfil  his  contract.  In 
Rex  V.  Uriah  Corden  (ff)  the  information  was  not  laid  by 
the  owner,  to  whom  the  penalty  was  given,  and,  there- 
fore, it  became  necessary  to  allege  that  the  act  was 


(a)  2  T.  R.  636,  542.  (e)  1  Ld.  Raym.  581. 

(b)  2  B.  &  C.  600.  (/)  Id.  683. 

(c)  Antft,  Vol.  1,  p.  529.  (^)  4  Burr.  2279. 

(d)  8  A.  &  £.  124. 
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1846.         done  without  his  coneent.      In  Rex  y.  Jukei{a)  ih^ 
jq  ^         conyiction  did  not  follow  the  words  of  the  statute,  and 
Turner.      Jq  ji^jp  y,  JervisQ))  the  exception  in  the  statute  was  not 
negatived.     In  Rex  v.  Marsh  (c),  an  information  under* 
the  5  Anne,  c.  14,  s.  2,  against  a  carrier  for  having  gam^ 
in  his  possession  as  a  carrier,  was  held  good,  without^ 
alleging  that  he  had  it  in  his  possession  **  knowingly.*^ 
In  Mann  v.  Davers{d)y  an  information  on  whidi  a 
conyiction  was  founded   charged  the  defendant  with 
haying  unlawfully  returned  without  a  certificate  to  a 
parish  from  which  he  had  been  removed,  and  it  was 
held  not  necessary  to  allege  any  act  of  vagrancy.    Jb- 
botty  C.  J.,  in  giving  judgment,  says,  ^'  This  informa- 
tion pursues  the  language  of  the  statute,  and,  in  so 
doing,  it  does  all  that  is  necessary  to  be  done.    The 
returning  to  the  parish  without  a  certificate  was  at 
least  prim&  facie  evidence  of  his  being  an  idle  and  dis-. 
orderly  person,  and  then  it  was  for  the  defendant  U^ 
shew  that  he  had  a  lawful  excuse  for  returning." 

[Two  other  objections  were  then  argued  on  both  sides: 
1.  That  the  information  did  not  shew  the  nature  oi 
the  contract>  and  that,  at  all  events,  the  conviction 
must  negative  the  exception  (^) :  Hardy  v.  Ryle{f) 
and  Rex  v.  Neville  {g)  were  cited.  2.  That  the  con- 
tract was  altogether  invalid,  as  being  unreasonable, 
against  public  policy,  and  in  restraint  of  trade:  1  Smith's 

(a)  8  T.  R.  536.  mentioned,  except  uhen  and  so 

{b)  1  Burr.  148.  often  as  he  may  be  prevented  by 

(c)  2  B.  &  C.  717.  any  unavoidable  or  accidental  dt- 

{d)  3  B.  &  A.  103.  mage  or  obstruction  to  any  en- 

(«)   The    contract   contained  gine,  gearing,  or  machineiy  to 

the  following  clause  : — **And  the  the  said  mines,  or  any  of  them, 

said  J.D.  hereby  agrees  to  accept  or  to  the  workings  thereof."  ' 
and  employ  the  said  S.  Turner        (/)  9  B.  &  C.  603. 
as  his  servant  in  mining,  at  the         {g)  1  B.  &  Ad.  489. 
wages  and  on  the    terms  above 
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ixling  Cases,  182  ;  Hitchcock  v.  Coker  (a),  Homer  v. 
act7eff(i),  Younff  v.  Timmins{c)y  WilUamson  v.  Tay- 
^^f),  Sykes  V.  2>m:(wi  (tf),  Aspdin  v.  Austen  (/).  As, 
^ever,  the  judgment  of  the  Court  proceeded  upon  the 
b  point  alone,  the  argument  is  omitted.] 

SiHikin  and  Httddhstone,  in  reply. — It  seems  to  be 
xmed,  that  it  is  enough  for  a  conviction  to  follow  the 
rda  of  the  act  under  which  it  is  drawn :  that,  how- 
r,  is  not  so :  Fletcher  v.  Calthrop  {g).  An  inform- 
^zx  must  contain  all  the  ingredients  of  the  offence 
r]g6d,  as  it  is  for  the  informer  to  make  out  a 
1  j>lete  case.  In  Wood  v.  Fentcich  (A),  where  there 
loeen  a  conviction,  under  the  same  act,  for  ab- 
3^  from  service,  the  words  **  without  leave  or  any 
;  oause"  were  introduced,  which  are  manifestly  ne- 
§£ury,  as,  without  them,  the  absence  might  have  been 
Ix  the  master's  consent  [They  then  replied  on  the 
er  points.] 

-*ord  Denman,  C.  J. — This  conviction  does  not  state 
>flFence  for  which  the  magistrate  had  authority  to  com- 

^te  prisoner.    The  absenting  himself  from  service  is 

®^ch  an  offence,  unless  it  is  shewn  to  be  an  absenting 
^out  leave  and  without  lawful  excuse.  The  first 
'*>e8e  things  has  been  assumed,  and  perhaps  rightly, 
-*^e  master  made  the  absence  the  subject  of  com- 
*^"t»     The  next  may  not  be  within  the  knowledge  of 

X^arty ;  but,  in  his  information,  he  might  state  that 
^^^ows  of  nothing  that  would  shew  good  justification 

^Tie  absence.     Then,  is  there  a  good  foundation  for 

^^onviction  stated  here  ?   I  am  of  opinion,  that,  in  the 

^^plaint,  no  proper  foundation  has  been  laid.     What 

^**)  6  A.  &  E.  438.  (0  9  A.  &  E.  693. 

V^)  7  Bing.  735.  (/)  5  Q.  B.  R.  671. 

C<?)  1  Cr.  &  J.  331.  C^)  Ant^,  Vol.  1,  p.  629. 

^d)  5  Q.  B.  R.  176.  (h)  10  M.  &  W.  195. 
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«« 


hm  been  observed  as  to  the  n^oimty  of  staling 
contract^  8hew«  that  it  ii  important  to  know  m  w..— ^^^*^^ 
way  the  abeenting  himself  frooi  the  eervicse  mm  dc^^^* 
^OQCcL  It  ought  to  have  been  Htated  to  have  occiirr  ""^^ 
without  leave  and  without  lawful  escii&e,  Witli  r"  ""^^ 
spect  to  the  thii-d  poiot,  I  ihould  be  reluctant  tlu-  ««' 
any  ofuniem  of  mine  on  tb©  yaEcfity  of  this  ©outran  ^^t 
tm  the  ground  of  public  policy  sliould  be  act€d  on  so  ; 
to  prevent  either  party  from  being  made  anaeuable  fi 
thie  breach  of  it. 


Pattesoh,  J-— This  oonTiction  Btate«  that  the 
^strnte  has  found  the  party  guilty  of  the  eaid  offene^^se^ 
that  k,    the    offence  laid  in    the   information.      Th^^^a 
the   q^ueatiou  ariae%  whether  there  is  any  offence  la^^Jd 
is  the  information  ;  that  depends  on  the  question,  wh^     _f- 
ther  it  le  sufficient  merely  to  say  that  the  party  ^^-^^ 
iented  himeelf  from  the  aervice,  or  whether  it  is  notiii^^e- 
ceasary,  in  stating  the  absenting,  to  add,  "  without  a^^j 
lawful  excuse."     If  it  is  necessary  to  make  that  »J^r3i- 
tion,  then  the  offence  here  stated  ia  no  offence  at^^all. 
But  then  it  goes  on  to  say,  that  **  the  defendant  c^id 
thereby  then  and  there  neglect  to  fulfil  his  contract'* " 
Now  that  allegation  does  not  distinctly  or  directly,  t^^^ 
only   inferentially   aver   that  the   defendant  failed 
fulfil  his  contract ;  eo  that,  if  the  absenting  is  not  %^ 
laid,  the  not  fiilfilling  is  not  well  laid.     So  that 
come  back  to  the  question,  whether  it  is  necessar^^ 
say  that  the  absence  was  without  lawftd  excuse ; 
in  my  0{Anion  it  is,  and  it  is  not  suffident  to 
merely  that  the  party  absented  himself.     The  flefend^^" 
might  have  broken  his  leg ;  and,  as  the  allegation  dc 
not  negative  the  possibility  of  such  a  cause  of  absen^^^^^ 
or  some  other  which  would  be  equally  an  answer  to  \0^ 
charge,  I  do  not  see  that  uny  charge  has  been  laid  :^ 
this  information. 


to 
-to 

J3t 


TRINITY  TERM,  9  VICT.  409 

^"iLLiAMS,  J. — I  have  always  understood,  when  the  1946. 
w-orda  may  be  of  an  innocent  character,  then  it  requires 
an  exception  to  turn  the  scale.  It  has  been  contended 
here^  but  I  think  erroneously,  that  the  information  is 
in  the  nature  of  a  notice,  that  is,  something  to  bring  a 
party  before  a  magistrate.  It  is  true  it  is  something 
wbich  gives  a  magistrate  jurisdiction,  and  that  is  a 
t^ason  why  an  information  should  be  examined  with  so 
much  accuracy  and  precision.  Tlien  we  come  to  this 
information.  On  whom  is  the  onus  cast  of  shewing 
l^t  an  offence  has  been  committed?  Surely  on  the 
person  who  has  made  the  charge.  There  are  many 
<saiise8  which  would  excuse  the  absence,  such  as  an 
ut  of  God,  and  consent  of  parties.  The  onus  is  on  the 
party  who  complains,  and  who  is  bound  to  state  some- 
thing to  induce  a  reasonable  ground  for  entertaining  the 
complaint  before  the  justice,  and  that  statement  must 
l>e  something  which  shews  that  an  offence  has  been 
<^oiiunitted.  In  the  case  of  taking  fish,  for  instance,  the 
pttrty  complaining  was  a  third  person,  and  then  he 
ii^i^t  not  have  known  what  was  the  intention  of  the 
<>wner,  and  therefore  could  not  negative  it.  That  is 
^^  ao  here,  and  he  ought  to  have  stated  whether  he 
8*^e  consent  to  this  absence.  We  cannot  add  by  im- 
P^<^tion  anything  so  material  to  the  constitution  of  the 
^ence;  and  the  inference  drawn  cannot  be  good  when 
*e  foundation  is  bad. 

The  prisoner  was  discharged. 
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1846. 

June  4.  The  Queen  v.  The  Justices  of  London. 

An  order  of  re-  1n  Easter  Term  Fashky  had  obtained  a  rule  cuBin^T 

made,  NoTem-  on  the  major  and  justices  of  the  citj  of  Liondon  t^^ 

Md^^py^of^'  shew  cause  why  a  mandamus  should  not  issue,  directec^ 

it  with  the  ne-  ^  them,  commandiufi:  them  to  enter  continuances  anJ 

cetsary  docu-  '  ^^  ^       ^  /•       i 

menta  sent  to  hear  an  appeal  against  an  order  of  two  justices  for  the 
the  following  removal  of  a  pauper  from  the  parish  of  St.  Botolpb 
tiSof app^'  ^i*bo«t Bishopgate  to  the  parish  of  Stockport  The 
bemg  given,  order  of  removal  was  made  November  25th,  1845 ;  i 
remoydTon  the  copy  of  it,  with  the  necessary  documents,  was  reodved 
cember.  At  ^7  ^^^  overseers  of  the  poor  of  the  parish  of  Stockport 
^8^m!uwt  ^^  ^^  following  day.  No  notice  of  appeal  having  been 
loth)  an  appeal  given,  t^^e  pauper  was  removed  on  the  22nd  December. 

was  entered  and  m         ^  ^       •% 

reipited  against  At  the  next  quarter  sessions  for  the  city  of  London, 
S^  o^appid*'"  ^eld  January  10th,  1846,  an  appeal  against  the  ord» 
Se  2^rtM^  was  entered  and  respited.  Notice  of  appeal  was  given 
and  the  ap-  on  the  2l8t  March,  and  the  appeal  came  on  to  be  heard 
to  be  heard  at  at  the  April  quarter  sessions ;  and,  on  behalf  of  the  rs- 
rio^n^^whe^the  spondents,  it  was  objected  that  the  appeal  was  too  late, 
appeal  was  dia-  and  that  the  quarter  sessions  in  January  had  no  juris- 

missed  : — 

Held,  that,  ac-  dictioD  to  respite  the  appeal,  because  more  than  thirty- 
practk^  a^  sct-  ^^e  days  had  elapsed  between  the  receipt  of  notice  of 
sions.theappeal  ^jj^  order  and  the  commencement  of  the  January  se»- 

was  regularly  -^       ^ 

entered  at  the     sions.     The  sessions  held  the  objection  fatal,  and  dis- 

January  ses- 
sions, and  a        missed  the  appeal 
rule  for  a  man- 
damus was 

made  absolute.  Payne  now  shewed  cause. — The  sessions  are  the  pro- 
per judges  of  their  own  practice,  and  must  say  whether 
the  appeal  has  been  properly  entered  and  respited.  Tlie 
right  of  appeal  is  founded  on  two  statutes.  By  the  13 
&  14  Car.  2,  c.  12,  s.  2,  persons  aggrieved  may  appeal  to 
the  justices  of  the  peace  at  the  next  quarter  sessions; 
and  the  9  Geo.  1,  c.  7,  s.  8,  requires  reasonable  notice 
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e  ^ven,  and  the  reasonableness  of  such  notice  shall         i846. 
e'fcermined  by  the  justices  of  the  quarter  sessions  to     i^Tqoeen 
ilm,  the  appeal  is  made ;  and  if  it  shall  appear  to  them  q.    ,  ^'. 
:incasonable  time  of  notice  was  not  given,  then  they      London. 

mdjoum  the  appeal  to  the  next  quarter  sessions. 
*.^^  V.  The  Justices  of  Monmouthshire  (a),  the  ques- 

^^^as,  whether  the  notice  was  a  reasonable  one  or 

In  Rex  v.  77i«  Justices  of  CormocdKJb),  Pattesouy 

slsed,  **  Is  there  any  case  in  which  it  has  been  held 

fiarties  were  not  bound  to  appeal,  when,  by  the 
'£c3e  of  the  sessions,  there  was  time  enough  for 
^S  notice?  [PattesoUy  J. — I  asked  that  question  in 
"i^nce  of  the  practice  at  quarter  sessions :  the  case 
«.a?  V.  The  Justices  of  Shropshire  (c)  affords  a  com- 
»n8wer.]  Sect  79  of  the  4  &  5  Will.  4,  c  76, 
^  twenty-one  days  to  enable  the  parish  officers  to 
Dciine   whether  there  shall  be  an  appeal;  and,  if 

^i.ppeal,  sect.  81  requires  fourteen  days'  notice  of 
K~«ounds  of  appeal  In  this  case,  there  were  forty- 
<iays  between  the  service  of  the  order  and  the 
^:xry  sessions,  and  eighteen  days  between  the  re- 
L  and  the  January  sessions;  and  the  appellants 
ixiot  come  and  respite  the  appeal  without  giving 
-    s    Regina  v.  The  Justices  of  Ijincashire  (d). 

^"-^fey,  contr^,  was  not  called  upon. 

*^c3  Denman,  C.  J. — Many  things  have  grown  up 
^•^itice  which  we  might  not  altogether  approve  of; 
^^  would  introduce  great  confusion  if  we  were  to 
the  practice  of  entering  and  respiting  appeab, 
^^   has  been  always  understood  since  Bea?  v.  The 


(o)  3  Dowl.  306.  (c)  7  East,  549. 

(6)  6  A.  &  £.  894.  {d)  4  Q.  B.  R.  910. 

VOL.   n.  F  F  N.  8.  C. 
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Jmtices  of  SkrapsMre  (a).  In  that  caae.  Lord  £*/£oi- 
hormigh  heldj  that,  ui^er  the  9  Geo.  1*  the  jtifiticcs  at 
g^saions  were  bound  to  enter  and  respite  an  fippeal  under 
similar  eircumstances  to  the  present,  though  they  should 
be  of  opinion  that  the  order  was  executed  in  fiuihcient 
time  before  the  seaaions  to  have  enabled  the  appellantd 
to  give  reasonable  notice  of  appeal ;  and  the  Poor  Law 
Amendment  Act  does  not  make  any  difference  in  this 
respect. 


pATTEsoN,  J, — The  case  of  Eeds  v.  The  Jmiims  qf 
Skrapshire  (a)  seems  to  me  directly  in  imint,  and  the 
subsequent  eases  are  not  inconsistent  with  it  I  am 
sorry  if  I  said  anything  in  Eex  v.  Th^  Jmiicts  of  Com- 
wail(b)  winch  should  have  raised  any  doubt  on  a  sub- 
ject which  Beems  m  well  settled. 


Williams,  J,,  concurred. 


(a)  7  East,  549. 


Rule  absolute. 
(b)  6  A.  &  £.  894. 


June  4. 


The  Queen  v.  The  Justices  of  Radnor. 


±N  Easter  Term  Pashley  had  obtained  a  rule  nisi  call^ 
ing  upon  the  justices  of  the  peace  for  the  county  oi 


On  the  13th 
NoTember, 
1843,  an  order 
was  made  by 
two  joBtices  of 

the  coontj  of  Radnor,  nnder  the  9  Greo.  4,  c.  40,  for  the  removal  of  an  insane  paaper  U^ 
an  asylnm  in  Shrewsbury.  On  the  30th  November,  an  order  was  made  by  the  same  jus- 
tices, adjadging  the  paaper  to  be  settled  in  H.,  and  directed  that  parish  to  pay  10«.  a  week 
for  the  support  of  the  pauper  in  the  asylum.  H.  appealed  against  this  order,  and  the  ses- 
sions for  the  county  of  Radnor  (11th  April,  1844)  confirmed  the  order,  subject  to  a  case. 
On  the  31st  of  January  last,  this  Court  quashed  the  order  of  sessions. 

The  Court  refused  a  mandamus  to  compel  the  justices  of  Radnor  to  make  an  order  on 
the  county  treasurer  to  repay  the  parish  of  H.  the  money  they  had  expended  in  auppoit  ot 
the  paaper  in  the  asylum,  from  April,  1844,  to  January,  1846. 
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Radnor  to  shew  cause  why  a  writ  of  mandamus  should        i846. 
not  issue,  directed  to  them,  commanding  them  to  pay  or     t^^Tqujikn 
order  to  be  paid  to  the  churchwardens  and  overseers  of  «• . 

the  poor  of  the  parish  of  Heyop,  out  of  the  county  Radnor. 
stock  or  county  rates  of  the  said  county,  the  sum  of 
SOL  128.,  the  amount  of  monies  paid  by  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  for 
the  maintenance,  medicine,  clothing,  and  care  of  John 
Palfrey  Wood,  an  insane  pauper,  under  and  in  pursu- 
ance of  an  order  made  by  Edward  Kogers  and  the  Bev. 
James  Richard  Brown,  clerk,  justices  of  the  county  of 
Radnor,  dated  the  30th  November,  1843,  and  so  paid 
by  the  said  churchwardens  and  overseers  between  the 
said  30th  November,  1843,  and  the  Slst  January,  1846, 
when  the  said  order,  and  also  an  order  of  sessions  made 
in  confirmation  thereof,  were  severally  quashed  by  this 
Court  (a).  w 

E,  V.  WiWams  now  shewed  cause. — This  rule  has 
been  obtained  on  the  assumption  that  the  legislature  has 
made  the  county  funds  primarily  liable  for  the  support 
of  insane  paupers,  whereas  the  liability  of  the  county 
only  attaches  where  their  place  of  settlement  cannot  be 
ascertained ;  for  when  such  settlement  is  discovered,  the 
parish  is  made  liable  for  expenses  incurred  while  the 
pauper  is  living  in  an  asylum.  The  38th  section  of  9  Geo. 
4,  c.  40,  empowers  justices  before  whom  an  insane  pau- 
per is  brought  to  remove  him  to  some  public  or  private 
asylum,  and  at  the  same  time  to  inquire  into  his  last 
legal  place  of  settlement,  and  if  that  can  be  ascertained, 
they  are  to  make  an  order  on  such  parish  for  the  ex- 
penses, &c  By  the  42nd  section  the  justices  may  first 
remove  the  pauper  to  an  asylum,  and  then  afterwards 
inquire  into  his  place  of  settlement,  and  make  an  order 

(a)  See  Regina  v.  Heyopy  ante,  p.  270. 
FF  2 
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1846.        for  the  expenses,  &c     And  the  4lBt  section  provides, 
The  QuBSN     *^**  ^  ^^*^^  *^®  pauper's  settlement  cannot  be  ascertained, 

*•  the  county  where  he  is  found  shall  be  liable  for  the 

The  Joftioet  of  , 

Radnor,      costs  of  mamtenance  in  the  asylum ;  and  the  justices  are 

to  make  an  order  to  that  efPect  on  the  treasurer  of  such 
county.  No  such  order  has  in  this  case  been  made  under 
this  section.  The  order  of  sessions  was  ^scharged,  not 
because  the  settlement  of  the  pauper  was  not  in  the 
parish  of  Heyop,  but  because  the  order  ought  to  have 
been  made  by  the  justices  of  Salop,  and  not  by  the  jus- 
tices of  Badnor:  Regina  v.  Heyop  (a). 

Pashletfy  contrk. — The  9  Geo.  4,  c.  40,  throws  the 
primary  liability  of  supporting  insane  paupers  on  the 
county  fund.  In  Regina  v.  The  Justices  of  Kent  (ft), 
the  Court  held,  in  an  appeal  under  this  statute,  that  the 
derk  of  the  peace  was  properly  made  respondent^  be- 
cause the  justices  were  the  parties  interested ;  and  in 
Regina  v.  Darton  (c),  Patteson,  J.,  expressed  an  opinion 
that  the  county  treasurer  was  at  first  l^ally  obliged  to 
pay.  Money,  therefore,  has  been  paid  by  this  parish,  in 
ease  of  the  county  fund,  which  they  are  entitled  to  have 
refunded  by  some  means ;  and  the  remedy  by  action  not 
being  available  in  such  case,  the  Court  will  grant  a 
mandamus.  Money  paid  under  a  void  authority  may 
be  recovered  back;  Lindon  v.  Hooper  (d);  and  the 
parish  officers  of  Heyop,  having  paid  a  smn  of  money 
under  an  order  of  justices  which  they  could  not  disre- 
gard, but  which  was  aflerwards  quashed  by  this  Court, 
are  in  the  same  situation  as  if  no  such  order  had  ever 
been  made.  The  case,  in  principle,  is  much  the  same  as 
the  liability  of  a  parish  to  pay  for  surgical  aid  and  at- 
tendance afforded  to  casual  poor,  although  such  attend- 


(fl)  Ant^  p.  270.  (c)  1 2  A.  &  E.  78. 

(b)  2  Q,  B.  R.  686.  (d)  1  Cooper,  419. 
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ance  was  not  given  at  the  request  of  the  parish.     The         1846. 
parish  of  Heyop  ought  to  be  placed  in  the  same  situa-     jTie  Quskn 
tion  as  they  were  before  the  order  was  made ;  and  the  ^    ,  ••, 

,  ...  The  Jaftioes  of 

case  IS  analogous  to  a  wnt  of  restitution  or  the  proceed-      Radnor. 
ings  in  a  writ  of  error. 

Lord  Denman,  C.  J. — I  think  this  rule  must  be  dis- 
charged. An  analogy  has  been  drawn  from  the  liability 
of  a  parish  to  pay  for  surgical  aid  afforded  to  casual 
poor ;  but  there  is  no  authority  for  saying,  that  in  case  of 
non-payment  the  party  might  come  to  this  Court  for  a 
mandamus  to  compel  the  parish  to  pay. 

Patteson,  J. — The  41st  section  directs  that  the 
money  can  only  be  paid  under  an  order  of  two  justices,* 
and  they  have  failed  to  make  such  an  order;  and  I  do 
not  see  how  we  can  grant  a  mandamus  to  supply  that 
defect  We  cannot  anticipate  that  the  justices  would 
omit  to  do  their  duty. 

Williams,  J. — We  ought  to  have  some  authority  to 
satisfy  the  Court  that  the  justices  of  Badnor  have  power 
to  make  an  order  to  pay  a  sum  out  of  the  county  fund. 
The  parish  officers  of  Heyop  seem  to  say,  that,  becauee 
they  have  paid  a  sum  of  money  which  they  think  they 
ought  not  to  have  paid,  this  Court  will  grant  a  man- 
damus to  compel  the  repayment  of  such  money ;  but  I  do 
not  think  that  any  authority  has  been  shewn  for  such 
an  application. 


lUS  NEW  SESSIONS  CASES, 

.    jAfMe.  TheQiTBEVv.  IlielnhaHtantsofST.MAsn^ 

A.  tod  B.,  two  \JN  appeal  against  an  order  of  twojuatioefr  ftr 
TulMi»irara,bj  tnovalof  Mary  Ann  Eaoott  and  her  fiunily  fiom 
^ti^'te  P^^™*^  ^  ^-  Martan,  m  the  paxiah  of  New: 
•nirarponi      .the  United  paiishea  of  St.  John,  the  Baptiai 
(aomtaooM.  'Benediet»  in  the  town  of  Glai^oiilmi7»  io.the  ouuuijr'    ^ 
tSS^tl^aM,    .^SoiMnety  the  aeauona  qnadied  the  ordei^  aol^^       "^^ 
SS^KffSLi  J^'iwiw.of  dleCkmrt(mthefbIk>wingeaae^-*^ 
■  tnttlnincul  lii 

^l^n^^       FrenooB  to  the  year  1834,  and  up  to  that  period, 
"^  "^^      town  of  Glaatonburyj  in  the  county  of  Somespn^l^  ( 
mofed  to  iIm    .  aiptod  of  two  di^inot  pariflhe8»  each  ipaintajnifflg  ita.c 
ofiUiSdB^  BP^»  ^  known  respectively  as  the  pfnuh^^if 
Jolmtb^Bi^ytastaipd,  St  Benedict    - 

.  (^  tlM  JUbid  diqr  of  Mey  ill  th^ 
4,  c.  zxiiif  was  passed  for  uniting^  tjhe  twp  ] 
all  purposes  whatsoever^  (except  eodlesiastidal  i 
and  dwt.  they  should  thenoefi)i;th  be.cal](Bd|;J 
'digtingnjlhe^liy;  the.name<^tlie^.n;Qited,]^«f]f^ 
.John  the  Baptist  and  St  Benedict^  in  the  townof  61i 
tpnbury>  in  the  county  of  Somerset.  The  pauper,  Ma:> 
A^n  Escotty  is  an  illegitunate  child,  and  was  bom, : 
.  Februaiy,  1813,  in  the  pari^  of  St  John  the 
Glastonbury.    On  the  8th  June,  1830,  she  married  hm^-^^'^^ 
late  husband,  John  Escott,  whose  legal  settlement  c^  ^ 

the  time  of  his  death,  which  happened  on  the  19t^^^ ^ 

January  last,  was  unknown.     The  pauper  and  her  ehi^-^^^^ 

dren  having  become  chargeable  to  the  parish  of  St^*^ ^ 

Martin,  in  which  she  resided,  an  order,  dated  the  25th  daj^^^\^ 
of  June,  1845,  was  made  by  the  borough  justices  for  theii^-^    .^ 
removal  to  the  united  parishes  of  St.  John  and  St  Benedict^^^^^ 
Glastonbury,  against  which  order  an  appeal  was  entered,  ^ 
and  came  on  for  hearingat  theboroughsessionsin  October ' 
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^  when  the  above  facts  were  admitted.     The  appel-         i846. 
IwitB  contended,  that,  on  passing  the  above-mentioned  act     J^  queew 
of  Parliament,  the  said  parishes  of  St  John  and  St  Bene-  •• 

j«     ,  The  Inliabituiti 

oict  became  and  were  thenceforth  united  into  one  parish,  of 

and  that,  therefore,  the  settlement  of  the  pauper,  ao-    ^'  M^"*- 

quired  by  her  by  birth  in  the  parish  of  St  John,  Glas- 

^bary,  prior  to  the  passing  of  that  act,  was  lost  and 

destroyed;  and  that,  in  point  of  fact,  there  was  not,  at 

^  time  of  making  the  said  order  for  such  removal,  any 

^ch  parish  as  the  parish  of  St  John  the  Baptist,  Glas- 

toabury.     The  order  was  quashed,  subject  to  a  case  for 

^o  opinion  of  this  Court 

Xf  the  Court  should  think,  that,  by  the  operation  of 

^&  act  of  4  Will.  4,  c  xxiii,  above  cited,  the  settlement 

<>f  the  pauper  acquired  previously  to  the  passing  of  that 

*<5t  ^was  lost  and  destroyed,  so  as  to  prevent  her  being 

'^'i^ovable,  either  to  St  John  the  Baptist,  or  to  the 

^'^'tcd  parishes  of  St.  John  the  Baptist  and  St  Bene- 

*<51^  in  the  town  of  Glastonbury,  then  the  order  of  ses- 

®*oi^^  is  to  be  aflirmed ;  if  otherwise,  the  order  of  ses- 

^oriQ  is  to  be  quashed,  and  the  order  of  removal  to  be 

JSnfflahe^  Serjt,  and  jF.  V,  Lee^  in  support  of  the 

^^^^ler  of  sessions. — Where  a  parish  has  been  divided 

^*^*o  townships,  for  the  purpose  of  maintaining  their  own 

t^^^T  separately,  a  person,  who  has  gained  a  settlement 

^^  the  parish  previous  to  the  division,  cannot  be  removed 

^^beequently  to  any  of  the  townships  into  which  the 

lavish  has  been  divided ;  and  therefore  the  settlement 

^^  extinct:  Regina  v.  Tipton  (a),  Regina  v.  Hunning- 

^^C3ji  (J).     In  Rex  V.  Oakmere  (c),  where  a  district,  pre- 

^Viously  extra-parochial,  was  by  act  of  Parliament  made  a 

^^wjiship,  thenceforth  maintaining  its  own  poor,  it  was 

(a)  3  Q.  B.  R.  215.         (h)  5  Id.  273.        (c)  5  B.  &  A.  775. 
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T!ie  QiFEiK 


1846.         hd^Af  tliat  a  bastard  born  within  the  dietrict  previoi^  -slj 
to  the  pasiing  the  act  was  not  settled  there.     They  ^fc-1©© 
p.  cited  Me^:  v*  Sa^hton-<m-the-Hilt(a),  Rex  y.  OmoeMtfy  ^ZJ^h 

of  and  Regina  v,  yicfein  (c).     These  cases  are  tbe  conv^^^^e 

St-  Mamin,  Qf  ^g  preaant,  but  the  aame  nde  wdl  apply-  The  &^t- 
tlement  waa  gained  in  the  pariah  of  Sl  John^  which  l^a^ 
since  been  hicorporated  with  St,  Benedict  for  the  maiJ*'* 
tenancjeof  the  poori  therefore  the  locality  where  t>i*^ 
settlement  was  acquired  has  now  no  existence  \  and  tM^  ^ 
place  where  the  settlement  wm  gained  must  be  identic 
with  the  one  to  which  the  order  ia  made  Settleoaent 
a  matter  of  local  liability ;  and  if  the  district  is  dcstroye^  ^^ 
where  the  settlement  was  acquii-ed,  the  settlement  i^  a-^'''^ 
an  end  , 

Crowder^  (with  whom  was  Slade\  contriL — In  Eex  v*      ^ 
0€Lkmere{d),  an  extra-parochial  district  was^  by  act  of 
Parliament,  made  a  township  supporting  its  own  poor^  | 

and  a  person  bom  there  before  the  division  could  not 
be  removed  afterwards :  the  reason  was,  bemuse  no  legal 
settlement  had  been  gained^  no  parish  officers  were  then 
appointed.  In  Regina  v.  Tipton  (e)  and  Regina  v.  Hun- 
nington  (/),  there  had  been  a  subdivision  of  a  larger  dis- 
trict^ and  the  Court  coidd  not  say  that  the  pauper  be- 
longed to  Hales  Owen  more  than  to  any  of  the  other 
townships ;  they  could  not  say  that  a  settlement  had 
been  gained  there.  The  division  in  that  case  took  place 
by  compulsion.  Rex  v.  TTie  Justices  of  Salop  (g);  but,  in 
the  present  case,  there  is  a  voluntary  arrangement  made 
between  these  parishes  for  all  purposes  connected  with 
the  support  of  the  poor.  [Here  he  was  stopped  by  the 
Court.] 

(a)  2  B.  &  A.  162.  (e)  3  Q.  B.  R.  215. 

(b)  6  M.  &S.  361.  (/)  5  Id.  273. 

(c)  Ant^,  p.  183.  (g)  3  B.  &  Ad.  QW. 

(d)  6  B.  &  A.  775. 


St.  Ma&tix. 
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lasty  when  the  above  facts  were  admitted.     The  appel-         1346. 
lanta  contended^  that,  on  passing  the  above-mentioned  act     ^  qub«n 
of  Parliament,  the  said  parishes  of  St.  John  and  St.  Bene-  in- 

dict became  and  were  thenceforth  united  into  one  pansh,  of 

and  that,  therefore,  the  settlement  of  the  pauper,  ac- 
qtiired  by  her  by  birth  in  the  parish  of  St  John,  Glas- 
tonbury, prior  to  the  passing  of  that  act,  was  lost  and 
destroyed ;  and  that,  in  point  of  fact,  there  was  not,  at 
the  time  of  making  the  said  order  for  such  removal,  any 
such  parish  as  the  parish  of  St  John  the  Baptist,  Glas- 
tonbury. The  order  was  quashed,  subject  to  a  case  for 
the  opinion  of  this  Court 

If  the  Court  should  think,  that,  by  the  operation  of 
the  act  of  4  Will.  4,  c  xxiii,  above  cited,  the  settlement 
of  the  pauper  acquired  previously  to  the  passing  of  that 
act  was  lost  and  destroyed,  so  as  to  prevent  her  being 
removable,  either  to  St  John  the  Baptist,  or  to  the 
united  parishes  of  St.  John  the  Baptist  and  St  Bene- 
cBct,  in  the  town  of  Glastonbury,  then  the  order  of  ses- 
sions is  to  be  affirmed ;  if  otherwise,  the  order  of  ses- 
sions is  to  be  quashed,  and  the  order  of  removal  to  be 
affirmed. 

Kinglake^  Serjt,  and  F.  V.  Leey  in  support  of  the 
order  of  sessions. — Where  a  parish  has  been  divided 
into  townships,  for  the  purpose  of  TnaintAining  their  own 
poor  separately,  a  person,  who  has  gained  a  settlement 
in  the  parish  previous  to  the  division,  cannot  be  removed 
subsequently  to  any  of  the  townships  into  which  the 
parish  has  been  divided ;  and  therefore  the  settlement 
is  extinct:  Regina  v.  THpton{a\  Regina  v.  Hunning- 
tan  (i).  In  Rex  v.  Oakmere  (c),  where  a  district,  pre- 
viously extra-parochial,  was  by  act  of  Parliament  made  a 
towpship,  thenceforth  maintaining  its  own  poor,  it  was 

(a)  3  Q.  B.  R.  215.         (h)  5  Id.  273.        (e)  5  B.  &  A.  775. 
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1846.        that  united  parishes  may  be  one  parish  for  the  purpose 

TheQuBUf    of  settlement ;  and  the  settlement  of  a  person  in  any  mie 

Thfiinhldiitaiite  ^^  *^®  parishes  of  such  union  shall  be  conadered,  as 

of  between  such  parishes,  a  settlement  in  such  union.    The 

names  of  these  parishes  are  not  annihilated,  but  they  are 

only  called  the  ^'  united  parishes  f  and  I  think  that  a 

union  of  their  rights  and  liabilities  ought  not  to  make 

any  difference  to  strangers. 

Williams,  J. — I  think  Mr.  Crowder  has  properly 
described  the  effect  of  the  act  of  Parliament,  that  these 
parishes  are  to  be  united  for  the  general  support  of  the 
poor  of  both  parishes ;  and  there  is  nothing  in  the  case 
against  this  proposition.  In  the  cases  cited,  the  Court 
could  not  say  that  any  settlement  had  been  gained. 
Here  the  parishes  are  to  be  united  under  the  name  of 
the  United  Parishes  of  St.  John  and  St.  Benedict ;  and 
the  question  is,  whether,  by  so  doing,  they  can  extin- 
guish settlements  gained  in  each  parish  previous  to  that 
time.  I  think  no  such  consequence  follows.  Tliey  are 
merely  united  for  all  parish  purposes,  subject  to  the 
burden  and  liabilities  of  each  of  them  previous  to  sudi 
union. 

Order  of  sessions  quashed. 


June  9.  The  QuEEN  v.  the  Justices  of  Cheshiile. 

On  the  5th  of  ^^  the  5th  January,  1846,  an  appeal  came  on  for 
SlTteSoM  ^*'  trial  at  the  quarter  sessions  for  the  county  of  Cheshire^ 

dismissed  an      against  an  order  of  maintenance  on  the  putative  father 

Eppealf  giying 

the  appellants  *  of  a  bastard  child ;  but  the  magistrates  refused  to  hear 

stating  a^cMe,  ^*»  because  there  had  been  no  personal  service  on  the 
or  applying  to 

this  Court  for  a  mandamus.  No  case  was  brought  up,  but  an  application  for  a  manda- 
mus was  made  on  the  30th  of  April  following.  The  Court,  under  the  dreomstanoes ,  held 
the  application  was  not  too  late,  and  granted  a  mandamus. 
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mother  of  notice  of  appeal     They,  however,  gave  the         1846. 

appellant  the  option  of  a  case  on  that  pointy  or  of  ap-     xheQuMN 

plying  to  this  Court  for  a  mandamus  to   compel  a  _    ,  *• 

f'  "^    .  '^  The  Justices  of 

xieanng.  Chbshirs. 

.  In  the  foUowmg  Easter  T6rm,  (April  30th),  Town- 
send  obtained  a  rule  nisi  for  a  mandami^s. 

Egerton  now  shewed  cause. — It  is  conceded  that  the 
objection  to  the  notice  on  which  the  sessions  refused  to 
hear  the  appeal  is  invalid  (a) ;  but  the  application  for  the 
mandamus  was  made  too  late.  The  rule  is,  that  such 
an  application  should  be  made  at  the  earliest  reasonable 
lime,  Regina  v.  The  Justices  of  the  West  Riding  (b) ; 
but  here  one  term  has  been  allowed  to  elapse  without 
any  step  being  taken.  It  may  be  said  that  the  appel- 
lants had  to  choose  which  of  two  courses  they  would 
take ;  the  Court  will  be  inclined  to  relax  the  rule  as  to 
time  in  their  favour  ;  but  it  is  very  doubtful,  as  the 
•acflsions  offered  them  a  case,  which  they  have  not 
brought  up,  whether  an  application  for  a  mandamus  is 
open  to  them  at  all :  Rea?  v.  Jlie  Justices  of  Suffolk  (e), 
Regina  v.  The  Justices  of  Kesteven  (rf). 

Townsendy  contra. — Regina  v.  The  Justices  of  Keste- 
ven {d)  is  distinguishable,  as  there  the  sessions  granted 
a  case,  which  was  not  brought  up ;  here,  the  sessions 
atated  their  intention,  that  two  courses  should  be  open 
to  the  appellants,  either  a  case  or  mandamus.  In  Re- 
ffina  V.  IVie  Justices  of  Pembrokeshire  («),  a  case  was 
granted,  and  several  terms  elapsed  without  its  being 
brought  up ;  yet  there  the  Court  was  willing  to  grant 
a  mandamus,  if  it  could  have  been  of  any  use. 

(a)  See  Ex  parte  Lowe,  ante,  (d)  Ant^,  Vol.  1,  p.  151 ;  3 
p.  331.  Q,  B.  R.  810. 

(b)  2  Q.  B.  R.  505.  (e)  2  B.  &  Ad.  391. 

(c)  6  A.  &  £.  109. 
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WiGHTMAK,  J,^I  think  thifi  rule  must  be  mndc  ak::^^^^ 
solute.      Regina   v-    The  Justices  of  Pembrokeshire  (m:^^  ^^» 
geenie  to  support  mj  view  of  the  case*     The  eeflsioiia  ap^^  ^^    ^ 
pear  to  have  granted  a  case  or  a  mandamus  in  the  nltemr  ^^f^ 
^native ;  therefore,  there  was  a  two- fold  subject  of  coc:^^^ 
gideration  for  the  appcllantflj  and  they  may  have  reqolr^^^^/ 
,  more  time  than  usual  to  made  up  their  minda :  an--  ^ 
under  the  peculiar  cireumstauces  of  the  case,  I  tliirrrai 
the  application  for  the  nmndaums  was  not  too  I^«.  I 

do  not,  however,  wish  to  lay  down  any  general  rule  ^cdb 
this  subject^  as  each  case  must  depend  on  ite  particu 
cij^umstances. 


Jim  11. 

t1ieCo«tf»- 
teod  to  grant 


^U 


tfthat 

ezdiuiTe  aadi- 
enoe  should  be 
granted  to  bar- 
rifltere  there 
at  aU  times 
when  four  bar- 
risters wert 
present. 


Rule  absolute. 


(a)  2B.  &  Ad-291, 


Tlie  Queen  v.  The  Justices  of  DENBiOHssnifi. 

OIB  i^.  KELLY^  Solicitor^Geueral,  moved  for  a  ^  *^i' 
to  shew  cause  why  a  certiorari  should  not  issue  to    "^-^^^ 
justices  of  Denbighshire,  to  remove  into  this  Courts 
order  made  by  them  in  January  last,  confirming  a  ^^^^^ 
vious  one  made  Ist  July,  1845,  for  the  pmrpose  of  bec^^^^ 


^^-ns 


He  moved  upon  an  affidavit  of  Mr.  Evans,  an 
tomey,  which  stated  that,  at  the  general  quarter  Beaaio^*^^ 
held  in  and  for  the  county  of  Denbigh,  at  Ruthin,  ^^t^^^^y^ 
the  Ist  of  July,   1845,  the  order   was  made  by  ifc^^^^^^^L*. 
Court  in  the  following  terms : — "  Ordered,  that  the 
quest  of  the  barristers  for  exclusive  audience  be  giant 
at  all  times  when  four  barristers   are  present, 
order  to  take  efPect  from  the  next  quarter  se8d<ni8 
duMve."  ^ 

That,  at  the  January  quarter  sessions,  1846,  the  order^"*'^^^ 
was  reconsidered,  reviewed,  and  confibmed  by  the  justices. 
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That,  before  the  making  of  the  first  order,  no  barrister-  1846. 

atrlaw  had  ever  attended  or  practised  at  any  court  of  ^j^  qubbn 
quarter  seesions  in  the  said  county,  nor  at  any  court  of 


The  Jnitioei  of 


in  the  principality  of  Wales,  except  on  a  special     Dbnbiob 


i^tainer,  and  that  the  attomies  and  solicitors  of  her  Ma- 
jesty's superior  ceurts  at  Westminster,  or,  until  the 
•Volition  of  the  special  judicature  of  Wales,  of  the 
court  of  great  sessions  for  the  county  of  Denbigh,  prac- 
tising in  the  said  court  of  quarter  sessions,  had  at  all 
times  audience  in  the  said  court,  and  derived  therefrom 
^^ertfuix  gains  and  emoluments. 

That,  in  virtue  of  the  said  order  and  confirmation 

*hereo^  certain  members  of  the  bar  have  since  attended 

^e  quarter  sessions,  and  have  claimed  and  been  per- 

'^^tted  to  have  exclusive  audience  as  advocates;  and 

audience  has  been  refused  by  the  said  court  to  deponent 

*od  several  other  attomies  of  the  superior  courts  at  West- 

^^^itujter,  practising  in  the  courts  of  Denbigh,  to  whom  the 

'^^^^ng  of  the  order  has  caused  considerable  pecuniary  loss. 

He  contended  that,  though  it  might  be  right  for  the 

Justices  to  regulate  their  own  proceedings,  such  a  rule  as 

**^is  would  cause  great  hardship,  to  the  poor  particu- 

^^y*  who  would  be  obliged  to  incur  the  greater  expense 

^^^^mploying  counsel  instead  of  attornies,  as  the  ancient 

^^^ge  of  the  court  had  been.      He    cited  Collier  v. 

'^^^h  (a),  where  Lord  Tenterden^  C.  J.,  refers  to  the 

^"^Oonvenience  felt  from  the  want  of  regular  attendance 

^**    1)arri8ters  at  remote  places,  and  the  heavy  and  ruin- 

^^  expense  likely  to  ensue ;  and  Parkey  J.,  says,  "  No 

l^^^son  has  a  right  to  act  as  an  advocate  without  the 

^^ve  of  the  Court,  which  must  of  necessity  have  the 

^^^>irer  of  regulating  its  own  proceedings,  in  all  cases 

'twere  they  are  not  already  regulated  by  ancient  usage." 

Lord  Denman,  C.  J. — I  think  the  rule  is  most  im- 
^^^Ttant,  that  all  courts  of  justice  should  regulate  their 

(a)  2B.&  Ad.G63. 


SHIRK. 
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1846. 

Tbe  Qi?mvN 
fk 

Tbe  JtiBtices  of 


own  proceedings.     The  exception  to  the  rale,  arigk^^  i 
from  oceaaionB  of  ancient  usage*  as  etated  by  iny  BrotheKi^ 
Parke^  does  not  appear  tci  me  to  apply  to  such  a  case  nm  m 
the  present,  of  ditierent  classes  i^i  the  profession  elainung^fc 
to  he  haajd.     I  think  tbe  rule  m  this  caee  is  a  verj 
beneficbl  one.     The  ailment  in  favour  of  admittini 
attornles  to  he  heju*dj  on  account  of  the  less  expense 
to  coatSj  would  apply  equally  to  pereions  who  would  work^^^ 
for  less  charges  than  attonues.     It  would  apply  to  tMfe^  Ig 
Court  as  well  a^  to  others ;  m  fact,  it  would  be  equalli 
just  10  all  cases  whatsoever.     We  sit  here  to  try 
which  are  often  uf  sm^l  amountp  but  that  of  itself  ia  ^^^^^ 
reaaon  why  attornies^  or  pcraons  who  would  accept  m^ 
smaller  remiuieratiou,  shottld  he  entitled  to  audience  \ 
the  higher  branch  of  the  profesaion  are.     I  think  it        j^ 
quite  necessarj^  for  the  interest  of  all  that  there  ahoucJSd 
be  an  order — a  privUeged  order — in  courts  of  justac^t  *^c:ad 
that  we  should  not  interfere  with  the  diflcretion  of  t-i»e 
sessions  in  laying  down  this  rule  in  the  exeraae  of    ^te 
undoubted  power  of  regulatlog  its  own  practioa     If  ^'^^ 
barristers  nitended  the  ac^oni^  it  would  be  anott*^ 
thing;  but  heue  they  do.     The  diBcretion  has  beem  cs^' 
erci^ed  here  under  some  limitation,  that  is,  that  nnl* 
there  shall  be  a  suflScient  number  of  barnstera  | 
attomiee  shall  be  heard.    If,  instead  of  the  limit  b^^"^^ 
four,  the  sessions  had  said  sixty,  the  reascna  now  rel^ 
on,  of  expense,  would  have  been  equally  valid,  fw  a  p^^ 
man  would  find  equal  difficulty  in  employing  a  bani^^^^^^ 
out  of  the  greater  number  as  out  of  the  lesser,    ^f^^^ 
reason  is  not  sufficient  to  satisfy  me  that  tlus  ori:^'^^ 
should  be  quashed,  and  therefore  I  am  of  opimon  it^^ 
this  rule  must  be  refused. 


?fta 


Patteson,  J. — I  entirely  agree  with  what  has 
said  by  his  Lordship.     I  have  nothing  to  add  to  his  ol 
aervations. 

Rule  refused. 


act. 
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Tennant  v.  Creston.  April  2bth. 

X-IEBT  for  penalties. — The  declaration  was  framed  un-  The  17  Geo.  2, 

^cr  the  17  Greo.  2,  c.  3,  s.  3,  against  the  defendant,  the  repwOcdby  the 

overaeer  of  the  poor  of  a  parish,  for  refusing  to  give  l^^,^^^^ 

the  plaintiff,  an  inhabitant  of  the  parish,  a  copy  of  the  an  orcrMcr, 

poor-rate  forthwith  upon  demand.    Plea — Not  guilty.  «« upon  demand 

At  the  trial,  before  Pattesoriy  J.,  at  the  last  Spring  ^J-^^J^ 

««iae8  for  Westmoreland,  it  appeared  that  the  rate  in  ?>«  P?^^:"*? 

^uestion  had  been  made  on  the  18th  of  October,  1845 ;  ant  of  the  ptr- 

^hat  the  plaintiff  had,  on  the  30th  of  October,  demanded  lubie  to  the 

*  ^^Py  <>f  i*>  when  the  defendant  declined  to  furnish  one ;  5^*^^^, 

'^^t  that  he  subsequently,  November  6th,  tendered  a  2of  thefonner 
^^Py  to  the  plaintiff.   The  learned  Judge  was  of  opinion, 
*hat  the  17  Geo.  2,  c  3,  s.  2,  had  not  been  complied 
^thy  and  the  plaintiff  had  a  verdict  for  20/.,  the  amount 
of  the  penalty. 

In  Easter  Term  (a)  Greig  moved  for  a  rule  nisi  for  a 
'^oiisnit,  or  for  arresting  the  judgment  The  17  Geo. 
^»  c,  3,  g.  2,  required  that  the  overseer  "  shall,  upon  de- 
'"^^ttid,  forihwUh^  give  copies  of  the  rate.  That  act, 
however,  has  been  virtually  repealed  by  the  6  &  7 
^ilL  4,  c.  96,  (Parochial  Assessment  Act) ;  and  the  de- 
^^*^ralion,  which  is  framed  under  the  earlier  act,  is  there- 
^^^^  bad.  The  object  of  the  17  Geo.  2,  c.  3,  was  the 
publication  of  the  poor  rate,  and  must  refer  to  the  form 
^  rate  as  made  under,  the  43  Eliz.  c  2.  The  subject 
'^^^^tter  of  the  penal  clauses  in  the  17  Geo.  2,  c  3,  has 
*^^58ed  away.     The  form  is  now  altered,  and  by  sect.  5 

^^C«)  April  17,  before  Lord  Dmrnan^  C.  J.,  Pattesan,  TFilliamg^ 
^^fF$ghima»,J8. 

Tou  ir.    .  G  G  N.  s.  c. 


4» 


im^ 


Trnnakt 

C&KSTDN. 


ww9f  mMmm^mm 

of  the  6  &  7  Will,  4j  c.  96,  pei^ons  rated  are  flietuselves 

to  take  copies  If  tlicy  desire  to  have  ttem-     [  WiUiums^ 
J. — Suppose  a  rate  payer  ciumot  write.]     He  might 
employ  some  one  who  oould.      [fF^htmant  J, — ^The 
proYieions  ia  the  two  Btatutea  have  qiilte  a  different  as- 
pect :  one  requires  the  overseers,  under  a  penalty,  to  ^ve 
a  copy,  the  other  enablcis  a  rate  payer  to  take  one — Why^^^  J 
may  they  not  be  read  together  ?    It  would  have  becic:^-  _  ^ 
very  easy  to  repeal  the  foiiner  actj  if  it  had  been  iotendec^^^^ 
tlmt  the  latter  should  supersede  it*]     At  any  rate,  th_^^-^ 
object  of  the  former  act  is  secured  by  the  latter,  m  th^^^^^ 
pariahionei^  have  m  free  access  to  the  rate,  and  as  gwrz::^^^! 
memis  of  inforraation  as  they  had  before-      He  dt* 
Ee^ina  v.  Tfie  Justices  of  Devon  [a). 

Cur*  adv,  vult 


Lord  Denmak,  C.  J*^ — The  quc^ion  in  thk 
was,  whether  the  6  &  7  Will.  4,  c,  m,  doea  in  e^""^^"^^ 
repeal  the  17  Geo-  2,  c,  3,  and  wc  have  no  reasotc^     ^^^ 


thinking  that  it  does. 


Biile  refua 


(a)  1 B.  &  A.  588. 
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In  the  Matter  of  Ramsden.  May  8M. 

1  HIS  was  a  rule  calling  upon  the  overseers  of  the  poor  The  3  Geo.  4, 
and  surveyors  of  the  highways  for  the  townships  of  enacts/that, 
Armley  and  Wortly  in  the  West  Riding  of  Yorkshire,  tl^T^' 
to  shew  cause  why  a  habeas  corpus  should  not  issue  to  Judication  of  a 

•^  *  compUdntby 

discharge  James  Ramsden  out  of  the  custody  of  the  uiy  two  jai- 

keeper  of  the  Castle  at  York,  where  he  was  detamed  under  qaent  pro!^.~ 

four  warrants  of  commitment  under  the  hands  and  seals  ^^^^^"^"^ 

of  two  of  the  justices  of  that  riding,  for  non-payment  of  tl»crcto  may  be 

enforced  by 

certam  poor  rates  and  highway  rates.  either  of  the 

The  two  warrants  for  poor  rates  were  in  the  fol-  myiScr^^ 
lowing  form : — After  setting  out  the  making,  allowing,  ^^^"^  ^ 
and  publishing  of  the  rate,  that  J.  Ramsden  was  an  oc-  in  like  manner 
oupier  and  duly  rated,  they  proceeded : — **  And  whereas  the  same  two 
it  duly  appeared  unto  us,  R.  M.  and  J.  R.  A.,  two  &c.,  hwSd^^ad. 
as  well  on  the  oath  &c.,  as  otherwise,  that  the  sum  J'ldgedthe 

complaint : 

hath  been  lawfuUy  demanded,  but  that  the  said  J.  R.  —Held,  that  a 

hath  refused  to  pay  the  same :     And  whereas  the  said  commitment, 

J.  R.,  having  been  duly  summoned  to  appear  before  two  J^^^  ^^^^t^ 

of  her  Majesty's   justices  of  the   peace   [not  namine:  ^^^  l>e«n  ■««»- 

i-./.i.t,  ,  1  11  moned  before 

tnemj  lor  the  said  borough,  to  shew  cause  why  the  same  two  justices,  to 

should  not  be  paid,  did  appear  accordingly,  but  hath  not  he*A^d*not  ^ 

shewn  any  sufficient  cause  why  the  same  should  not  be  P*y.™t^»  (not 

•^  '^  ^  statmffthat 

paid:  And  whereas  we,  R.  M.  and  J.  R.  A.,  issued  a  they #ere the 

warrant  of  distress  &c. ;  and  whereas  it  appears  to  us,  who  granted 

R  M.  and  J.  R.  A.,  that  no  sufficient  distress  can  be  had  J^^  b!ldfo?iot 

&C. :     These  are,  therefore,  to  command  you  &c.  shewing  that 

*^  the  same  justi- 

( Signed)        R.  M.  Jf  ■  ^»»o  i«~«d 

\     o        y  the  summons 

J.  R.  A/^        also  adjudicated 
upon  die  case. 

The  two  warrants  on  account  of  highway  rates,  so 
far  as  is  material  to  the  present  case>  were  in  the  same 
form. 

oo  2 
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1846.  Atterif  Serjt.,  on  moying  for  the  rule,  otyected  that 

the  prifloner  ought  to  be  diachaiged,  on  the  gromid  that 
there  was  nothing  on  the  &ce  of  the  wamuitB  to  shew 
that  the  two  justices,  before  whom  the  prisoner  was 
summoned  to  shew  cause,  were  the  same  justieeB  who 
granted  the  warrants  (a). 

Bobbuon  now  shewed  caose. — ^The  objection  isi,  that 
the  committing  justices  were  not  the  same  two  aa  those 
before  whom  the  party  was  summoned  and  shewed  cause; 
but  this  is  cured  by  3  Grea  4,  c  23,  &  2,  whidi  enacta^ 
**  that,  after  examination  upon  oath  into  flie  mmts  fiS 
a  complaint,  and  the  adjudication  thereupon  by  any  two 
justices,  all  subsequent  proceedings  to  enforce  obedience 
may  be  by  either  of  the  said  justices,  or  any  other  justice 
of  the  same  county,  in  such  and  the  like  manner  as  if 
done  by  the  same  two  justices  who  so  heard  and  ad- 
judged the  said  compliunt." 

Gray^  contra,  was  not  called  upon. 

WiGHTMAN,  J. — I  am  of  opinion  that  these  warrants 
are  bad  upon  the  face  of  them,  and  the  defect  is  not 
cured  by  the  stat.  3  Geo.  4,  c.  23.  It  is  nowhere 
stated  in  the  warrants  that  any  adjudication  was  made 
by  the  justices  before  whom  the  party  was  summoned 
and  shewed  cause ;  and  all  that  that  statute  does,  is  to 
enact,  that,  when  two  justices  have  adjudicated,  any 
other  justices  of  the  same  county  may  issue  a  warrant. 

Rule  absolute. 

(a)  Before  Wightmanj  J.  It  detained,  imder  one  of  the  war- 

alflo  appeared  by  the  affidavits,  rants  issued  on  the  application 

that  Ramsden  was  taken  into  of  the  officers  of  the  pariah  of 

custody  on  Sunday  the  16th  of  Wortly.     This  objection   was 

March,  under  one  of  these  war-  abandoned  on  the  authority  of 

rants,  at  the  suit  of  the  parish  the  cases  cited  in  1  Arch.  Prec. 

of  Armley,  and  was  afterwards  689. 
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Prickett  v.  Gratrex.  Ma^  9^A, 

Wth. 

xBESPASS   for   false   imprisonment.  —  Plea:  Not  A  mi^irtrate'i 

guilty,  by  statute.  w'^tocnt  of 

The  cause  was  tried,  at  the  last  Spring  Assizes  at  *1^"*  ^  ,^ 

Monmouth,  before  jPinf^,  B.     The  defendant,  a  magis-  find  sufficient 

trate  for  the  borough  of  Monmouth,  had  issued  a  war-  the  peace,  b 

rant,  imder  which  the  plaintiff  had  been  apprehended  ^^J,^yL^^* 

and  kept  in  custody  four  months.     The  warrant  was  as  *""?  for  whkh, 
^  ^  "»  default  of 

follows : —  inch  foreties, 

he  is  to  be  kept 
in  priaon.  The 
"  Boro'  of  Monmouth,  to  wit. — To  the  constables  of  warrant  need 

not  mention 

the  said  borough,  and  to  the  keeper  of  the  gaol  at  Mon-  the  amount  m 

mouth,  in  the  borough  of  MonmoutL     Whereas  John  Sea  arc  to  be*' 

Powell,  of  the  said  borough,  wine-merchant,  hath  this  ^JJ^otjjjp  ^f 

day  required  sureties  of  the  peace  before  me,  one  of  her  •ction  to  a 

maffiatrate.  un« 

Majesty's  justices  &c,  against  James  Prickett,  of  the  derthe24Geo. 

same  place,  labourer ;  and  withal  hath  taken  his  corporal  not  atate  the 

oath  before  me,  tiiat  he  requireth  the  same,  not  from  any  f|^™  ®^  **^to 

private  malice,  hatred,  or  ill-will,  but  simply  that  he  goes  state  the  oiuae. 

in  danger  of  his  life,  or  that  some  bodily  harm  will  be  on  thel4th  day 

done  him,  or  caused  to  be  done  unto  him,  the  said  John  i^43caSed 

Powell,  by  the  said  James  Prickett,  in  breach  of  the  me  to  be  appro- 

hended  and 

peace ;  and  whereas  the  said  James  Prickett  is  now  committed  to  a 

brought  before  me,  and  required  to  find  sufficient  sure-  mon  gaol  ^* 

ties  to  keep  the  peace,  as  well  towi^rds  our  said  lady  the  ^*  ^^i^S^b? 

Queen  as  towards  all  her  liege. people,  and  especially  there fanpriaon- 

towards  the  said  John  Powell ;  and  whereas  the  said  cauae  a'writ  of 

James  Prickett  hath  refused  and  doth  now  refuse  before  ISSf^^^'J^  ■ 

me  to  find  such  sureties:  These  are,  therefore,  in  her  ■««in^ypufor 

the  aaid  im> 


Majesty's  name,  to  conunand  you,  the  said  constables,  priaonment:" 
to  convey  the  said  James  Prickett  to  the  said  keeper;  deni notice. 
and  you,  the  said  keeper,  are  hereby  required  to  receive 
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1846. 

May  30.  The  ^UEEN  V.  The  Inhabitants  of  fioLths. 

If  the  officers  v/N  appeal  against  an  order  of  two  juBticeB  of 

wWcE^ordcr  cownty  of  Dcvon,  dated  the  13th  January,  1844, 

SLSTch^^to  *®  removal  of  Mary  Honeywell  and  her  baatard  clmil^ 

attend,  and  ten-  from  the  parish  of  Buckfastleigh  to    the  parish      <:>f 

der  evidence         tt  i  i      i     •        i  •  -i  i  •  

before  the  jai-  xloine,  Doth  in  the  Said  county,  the  sessions  coKm* 
make^throrder,  firmed  the  orfer,  subject  to  the  opinion  of  this  Comjx-t 
itunotnecet.'  on  a  case. 

■ary  that  a 

copy  of  inch  The  paupers  weiB  removed  on  the  following  exsB^^ 

be  sent,  as  part  minations,  among  others  not  material  to  the  case : — 

tiLStottf*'  Robert  Churchward,   of  Buckfastleigh,  proved  tl*^ 

parish  on  which  execution  of  an  indenture,  dated  80th  Auirust,"  ia3-*» 

the  order  is  ,  ^ 

made.  by  which  the    pauper  Mary  Honeywell    was  boiii»^ 

aninicndSl^  apprentice  by  the  parish  officers  of  Buckfastleigh  '^^ 
a'°  rentiw  "*  Gcorge  Waycott,  of  the  parish  of  Holne;  also  the  aUo  v^'- 
under  the  56  ancc  of  the  binding  by  two  justices,  and  the  order  fSot 
s.  2,  is  well  '  it.  Another  witness  proved  the  pauper's  residence  »«=^" 
Tr^t2Z     service  under  the  indenture. 

°  h^**h  A™**  ^  Edmund  Baxter,  George  Stranger,  Thomas  Strang^^  ^' 
prentice  is  to  and  Thomas  Waycott,  of  the  parish  of  Holne,  w^^^*^ 
present  when  the  examinations  were  taken  before  -fcfc*® 
removing  justices.  They  were  severally  sworn  a.x^^ 
examined  touching  the  removal  of  the  paupers  befi:>^^ 
the  order  was  made. 

Edward  Baxter  and  George  Stranger  stated  that  tka.^/ 
were  churchwardens,  and  Thomas  Stranger  that  he  -^'^ 
overseer  of  Holne,  at  the  time  of  the  pauper's  bir:^^' 
ing,  but  that  they  received  no  notice  of  it,  nor  were    ^ 
any  way  aware  of  it  before  it  was  completed. 

Thomas  Waycott  stated  that  he  was  the  son    of 
William  Waycott,  the  overseer  of  Holne  at  the  time  of 
the  binding ;  that  he  was  in  the  habit  of  transactiiig 
parish  business  for  his  father,  although  not  an  assistant 


s bound. 
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to  be  brought :  Breese  v.  Jerdein  {a).  The  learned  Judge         i846. 
overruled  the  objections,  and  directed  the  jury,  that,  if 
they  thought  the  defendant  had  acted  in  good  faith 
iprhen  he  issued  the  warrant,  he  wfts  entitled  to  a  ver- 
dict: and  a  verdict  was  returned  ibr  the  defendant 

Cfodsany  in  Easter  Term,  1846,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  as  to  the 
bona  fides  of  the  defendant.  He  contended,  that  this 
"was  no  answer  to  the  action.  He  also  argued,  that  the 
warrant  was  bad  for  not  stating  the  number  t>f  the 
sureties,  the  sums  in  which  they  were  to  be  bound, 
or  any  time  by  which  the  term  of  imprisonment  was 
to  be  limited. 

WhaUky  and  Greaves  shewed  cause. — None  of  the 
objections  taken  to  the  warrant  of  commitment  are  te- 
nable. Foster^s  case  {b)  is  a  distinct  authority.  There 
the  warrant  required  Ursula  Foster  to  find  **  suflScientes 
manucaptoresy"  without  stating  their  number,  or  the 
aiuns,  or  the  time  for  which  tiiey  were  to  be  bound; 
and^  in  case  of  refusal  to  find  such  sureties,  she  was  to 
be  committed  ^^quousque  gratis  hoc  facere  voluerit;" 
and  the  Court  held  that  the  constable  might,  after  he 
had  brought  her  before  a  justice,  and  she  had  there  re- 
fiised  to  find  sureties,  carry  her  to  prison  without  a 
new  warrant  or  commitment.  Other  like  precedents 
are  to  be  found :  Lambard's  Justice,  85 ;  Fitz.,  Justice, 
235;  West's  Symbol.  577.  Again,  in  fVUles  v. 
Briber  (c),  a  similar  commitment,  for  refusing  to  find 
•*  sufiicient  sureties "  for  the  term  of  two  years,  was 
held  good,  and  no  objection  taken  to  the  number  of 
sureties  or  the  sums  not  being  stated.    It  will  be  said, 

(a)  4  Q.  B.  R.  685.  (b)  6  Rep.  69.        (c)  2  B.  &  A.  278. 
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1846.        ^^  under  such  a  commitment,  a  person  may  be  kept  in 
prison  for  life^  and  that  justices  have  no  power  to  re- 
quire sureties  for  life.     That,  however,  is  oontrary  to 
the  authorities,  which  place  no  limit  as  to  time  to  the 
jurisdiction  of  justices  in  this  respect:  Fitz.  Nat.  B.  80; 
Dalton,  ch.  122,  p.  405,  (efl.  1727>     The  jurisdictaon 
as  to  taking  sureties  is  given  by  the  34  £dw«  8,  &  1 : 
which  enacts,  that  ^^thej  shall  have  power"  to  take 
^*  sufficient  surety  and  mainprize,  to  the  intent  ibU 
the  peo])le  be  not  troubled  or  endangered,  nor  the  peace 
blemished."    The  commission,  too,  founded  on  that 
statute,  authorises  them  to  cause  all  those  who  have 
used  threats  ^^  to  find  sufficient  security  for  the  peace;" 
'^  and,  if  they  shall  refuse  to  find  such  security,  them 
in  our  prisons,  until  they  shall  Jind  such   seeurityj  to 
cause  to  be  safely  kept."    In  Lambard,  p.  100,  it  i» 
said,  ^^  If  the  justice  of  the  peace  deal  in  the  matter  9^ 
a  judge,  and  by  virtue  of  his  commission,  then 
number  of  the  sureties,  the  sum  of  their  bond,  th^  \ 
ciency  in  goods  or  lands,  the  time  how  long  the  perso^is^ 
shall  be  bound,  and  such  other  circumstances,  are  reforiti^ 
wholly  to  his  sole  discretion."    It  has  been  held  ftcic:^ 
the  earliest  times,  that  a  person  may  be  bound  to  kee;^ 
the  peace  for  his  life:  Year  Bookef,  21  Ed.  4,  406;  B^ 
Abr.,  Peace,  pi.  17 ;  both  which  authorities  are  cited  i^d 
Lambard,  pp.  100,  103,  110;   Crompton,   Just,  39  9 
Dalton,  ch.  119,  p.  393,  ch.  120,  p.  397,  &c     In  Rear 
V.  Bowes  (a)y  it  was  distinctly  laid  down,  that  the  Court 
of  Queen's  Bench,  *^  which  has  a  general  authority  to 
preserve  the  peace,  has  a  right  to  require  such  bail,  and 
for  such  a  length  of  time  as  will  best  answer  the  ends  of 
public  justice."     And,  in  Rex  v.  Bacon  (ft),  the  prisoner 
was  ordered  to  find  sureties  for  good  behaviour  during 

(a)  1  T.  R.  696.  {b)  1  Lev.  146  ;  1  Sid.  230. 


> 
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t     notice  of  it  to  the  other  parish^  that  they  may         1846. 

■xd :  then,  if  evidence  be  tendered  by  persons  pre-     lie  Qvbkn 

',   though  not  necessarily,  and  the  justices  take  !*>«.,  ^\.     . 

r  must  send  a  copy  of  it  with  the  order  of  removaL      of  Holne. 

'inay.  Outwell{a)  is  conclusive.     There  the  evidence 

Lch  was  omitted  was  against  the  order,  and  yet  the 

urt  held  it  must  be  sent.     It  is  no  answer  that  the 

dence  here  was   not  put  into  writing:    the  same 

ght  be  said  with   regard  to   copies  of  documents, 

uch,  according  to  recent  cases,  must  be  sent;  and,  for 

tnt  of  them,  examinations  were  held  invalid. 

Secondly,  the  notice  is  insuflScient.    Rex  v.  TJirel- 

ly(^)  was  the  first  case  decided   on  the  5Q  Geo.  3, 

139,  where  it  was  held,  that,  when  an  apprentice  is 

und  from  one   parish  into  another,  notice  must  be 

ren  to  the  overseers  of  the  latter,  though  both  be  in 

I  same  county  and  jurisdiction  of  the  peace,  the  ob- 

t  of  the  statute  being,  in  the  words  of  Lord  Deri' 

my  C.  J.,  "  that  every  possible  precaution  should  be 

ten."     The  proviso  at  the  end  of  the  2nd  section  is, 

jrefore,  material ;  but  if  notice  to  one  of  the  parish 

icers  is  sufficient,  the  proviso  becomes  useless. 

Lord  Denman,  C.  J. — There  is  no  doubt  the  ser- 
5e  of  the  notice  was  good.  And,  on  the  other  point, 
io  not  think  the  order  was  made  on  those  examina- 
ns  which,  it  is  said,  were  omitted, 

Patteson,  J. — I  by  no  means  say  that  the  justices 
ve  any  discretion  as  to  whether  they  will  take  down 
d  send  evidence  offered  by  the  removing  parish ;  but 
this  case  the  evidence  which  they  do  not  send  was 
ered  by  the  appellant  parish,  and  the  order  was  made 
twithstanding  it. 

(fl)  9  A.  &  E.  836.  (6)  4  B.  &  Ad.  229. 
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1846.  W1LLIABI89  J. — ^I  have  this  additional  obserratioii. 

,j^J'^^][J|'jj     make:  how  could  the  removing  oyerseers  compel 
_      \.        justices  to  receive  evidence  from  the  other  side? 

The  Inhabitants  "  .  11. 

of  HoLNB.      then,  are  the  removing  overseers  to  lose  their  01 

because  the  justices  will  not  do  that  which  the 

cannot  compel  them  to  do  ? 

Order  of  sessions  confirmed. 


June  3.  The  Queen  v.  Griffin. 

Stat.  52  Geo.  3,  VJN  an  appeal  against  a  conviction  of  James  Grriflfi^** 

c.  93,  Bched.       f^.  ,    -^^  ^  ^,„  ^^^  j^^  f*  ^  xv,p  nnmnM  nf  fsMmt  ^XmA 


?L^  VnS  13      ^^'  using  a  gun  and  dog  for  the  purpose  of  taidng 
empowers  and    killing  game  Without  having  obtained  a  certificate,  tfc*® 

requires  any  .  .     , 

two  commis-      scssions  Confirmed  the  conviction,  subject  to  the  foUcr^^' 

doners  of  taxes,    u^  f,^^^._ 
or  one  justice      "*&  ^^^^  • 
of  the  peace  of 

&c.,^bcing  also  On  the  2nd  January,  1843,  the  appellant  was  C50^^' 
a  commission.    ^^^  ^f  ^jj^  offence  mentioned  in  the  conviction,       ^^ 

er,  on  com- 
plaint to  him  or  which  the  following  is  a  copy : — 
them  made  of 
any  offence  ^  ^  ^  ^^^— jn 

described  in  the  "Devonshire,  to  wit. — Be  it  remembered^  that,  ^--'" 
committed  the  2nd  day  of  January,  1843,  at  the  parish  of  Colyt^^-**' 
tTicMo^'^um!"    "^  *^^  district  of  Colyton,  in  the  county  of  Devon,  Jar^»^ 

montheaccused  GriflSn,  of  the  parish  of  Seaton  and  Bjeer,  in  the  cou^^"*^ 
person  to  ap-  ,  ^y 

pear  hrforehim  of  Devou,  labourer,  was  duly  convicted  by  us  of  havir^^^-^ 

on  appearance    within  three  calendar  months  before  the  making  of  "^      , 

t^rSilM*and*^to  "^<>™^tion  and  complaint  herein,  to  wit,  on  the  ^=^'*^ 

give  judgment 

for  penalties,  ^^^ 

and  to  commit  on  non-payment,  &c.  i^Held,  that  one  commissioner  of  taxes  has  ^^.^^ 
power  under  this  act  to  receive  an  information  and  issue  a  summons,  nor  is  such  p  '^^^. 
cceding  rendered  legal  by  the  3  Geo.  4,  c.  23,  s.  2,  which  enables  one  justice,  depu"^^^^ 
lieutenant,  or  oihw  person,  to  receive  the  information  in  cases  required  to  be  dctermii^ 
by  two. 
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lay  of  October,  1842,  at  the  said  pariah  of  Colyton,  in 
he  district  aforesaid,  in  the  county  aforesaid,  used  a  gun 
od  dog  for  the  purpose  of  then  and  there  taking  and 
illing  game,  without  having  obtained  a  certificate  as  is 
irected  by  the  statute  in  that  case  made  and  provided, 
i  order  to  an  assessment  for  the  year  wherein  the  said 
ames  Ghriffin  did  so  use  such  gun  and  dog,  contrary  to 
le  form  of  the  statute  in  that  case  made  and  provided, 
id  adjudged  to  pay  the  sum  of  10/.  for  his  said  offence. 
Given  under  the  hands  and  seals  of  Sir  Edmund  Saun- 
arson  Prideaux,  baronet;  theBeverend  Bichard  Lewis 
le  younger,  clerk;  Edward  Guppy  and  Matthew 
jiddon,  esquires,  being  commissioners  acting  in  the 
Kocution  of  the  acts  relating  to  assessed  taxes  for 
18  said  district  of  Colyton,  in  the  said  county  of 
>evon« 

"  Edmund  S.  Prideaux. 

"  Rich.  Lewis,  Jun. 

"Edward  Guppy. 

"  Matthew  Liddon." 

It  was  objected,  on  the  trial  of  the  appeal,  that  this 
onviction  was  bad  on  the  face  of  it,  inasmuch  as  it  did 
lot  appear  thereby  that  any  information  or  complaint 
f  the  offence  having  been  committed  within  the  district 
rhere  the  commissioners  acted  had  been  made  to  them 
r  aay  one  of  them  before  they  summoned  the  person 
ocused  to  appear  before  them ;  neither  did  it  appear 
hereby  that  they  or  any  one  of  them  had  sunmioned 
be  person  accused  to  appear  before  them  within  three 
alendar  months  afler  the  offence  was  .committed.  The 
aformation  had  been  made  to  a  single  commissioner 
f  assessed  taxes,  (not  being  a  justice  of  the  peace),  and 
he  summons  issued  by  him  alone.  The  conviction  was 
igned  by  him  and  three  other  commissioners.  These 
aetB  were  also  made  grounds  of  objection. 
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1846.  The  sessions  overruled  all  the  objections,  and 

lie  Queen     fi'""^^  the  conviction.     The  question  for  the  opinion,   of 
^'  this  Court  is,  whether  the  conviction  was  invalid  on  cum  j 

of  the  grounds  above  mentioned. 

Greenwood,  in  support  of  the  conviction. — There  ^tre 
two  objections  to  this  conviction.     1.  That  no  inforDa- 
ation  appears  on  the  face  of  it  to  have  been  made     tx) 
the  convicting  magistrates  before  the  issuing  of  ±3:^^ 
summons,  or  any  summons  issued  within  three  cal^x^* 
dar  months  after  the  commission  of  the  offence.    2.  Tb^^^ 
the  information  was  laid  before,  and  the  summons  issi^^^^ 
bj  one  commissioner  only  of  assessed  taxes,  (not  bein^    ^ 
justice  of  the  peace),  though  the  conviction  was  signed  l>^ 
him  and  three  otlier  persons. 

To  the  first  objection,  on  which  probably  not  mi»^^^^ 
reliance  will  be  placed,  it  is  a  sufficient  answer  that  ti^-^ 
conviction  exactly  follows  the  form  given  in  the  52  Q^>^^^^^ 
3,  c.  93,  sched.  (L.),  rule  15. 

As  to  the  second:  the  13th  rule  of  the  52  Greo. 
c.  93,  sched.  (L.),  provides,  that  "it  shall  be  lawful  forai^-. 
two  commissioners  for  executing  this  act,  or  for  any  or^^  ^ 
justice  of  the  peace  of  the  county,  &c.  wherein  aiB^S^, 
offence  mentioned  in  the  schedule  shall  be  conunitte^^^' 
such  justice  being  also  a  commissioner  for  executing  thi-^^*' 
act,"  upon  information  to  him  or  them, "  to  summon  tl»^^ 
person  accused,  and  to  proceed  to  hear  and  determin.^ 
the  matter  in  a  summary  way."   Subsequentiy  the  Gene- 
ral Conviction  Act,  3  Greo.  4,  c.  23,  passed,  by  the  2nd  i 
tion  of  which  it  is  enacted, "  that,  in  all  cases  where  two  o:: 
more  justices,  deputy-lieutenants,  or  others  are  author 
and  required  to  hear  and  determine  any  con^plaint,  one  jus^-"^" 
tice,  deputy-lieutenant,  or  such  other  person  shall  be  com- 
petent to  receive  the  original  information  or  complaint,  and 
to  issue  the  summons  or  warrant  requiring  the  parties  tc^ 
appear  before  two  or  more  justices  of  the  peace,  deputy- — ' 
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lift  as  to  render  it  impossible  for  him  to  find  them.  If  ]846. 
80^  the  imprisonment  would  be  effectively  for  life.  Mere 
threats  cannot  be  of  such  an  enormous  quality  as  to  war- 
imnt  that  There  should  be  the  assignment  of  some  dis- 
tbiet  term  for  which  the  prisoner  should  remain  com- 
mitted in  default  of  his  finding  sureties.  Then  the  notice 
of  action  is  dearly  sufficient  Sabin  y.  De  Burgh  (a)  is 
quite  in  point  The  statute  does  not  say  a  word  about 
the  farm  of  action  being  mentioned  in  the  notice,  it 
CHily  requires  notice  of  the  cause  of  action,  and  the  pro- 
which  it  is  intended  to  sue  out  (6). 

Bule  absolute, 
(a)  2  Camp.  106.  {h)  Cb/Mc^,  J.,  was  absent. 


The  Queen  v.  The  Inhabitants  of  Northowram.       Mo^  TUth. 

vIN  appeal  against  an  order  of  two  justices  for  the  re-  A  contract  b«- 
moval  of  Caroline  Brown  from  the  township  of  Halifax  and  servant  b 
to  the  parish  of  Northowram,  in  the  West  Riding  of  ^''^Sto^^ 

Yorkshire,  the  Sessions  confirmed  the  order  subject  to  apprenticeship, 
,  ,  became  it  con- 

the  opinion  of  this  Court,  on  the  followmg  case : —  tains  a  stipula- 

tion about  the 
seirant  being 

The  respondents  relied  upon  a  settlement  acquired  by  "  uught "  or 

the  pauper's  father,  James  Brown,  by  hiring  and  service  in  "  his  work. 

in  the  appellant  township.     The  contract  of  hiring  of  ^^  between 

James  Brown,  under  which  the  service  was  performed,  -^-i  B«»  ^^  C., 

1      /»  ti       •  ^'  agreed  to 

was  made  by  the  followmg  agreement : —  hire  B.  for 

**  Memorandum  of  agreement  made  this  7th  day  of  j^  ^[^tx  a 

certain  rate  per 
week  in  proportion  to  the  work  done.  There  was  then  a  stipulation  that  C.  should  reeelTe 
from  A.  a  sum  per  week  for  *'  superintending  and  instructing"  B.  to  be  a  competent  work- 
man : — HM^  that  this  was  a  contract  of  hiring  and  senrice,  under  which  B.  might  gain  a 
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1B4G.         October,  1825,  betwixt  B,  Wrigby  and  W.  Bogot  oT  &e 
ThTq^n     ^^^  p^^t  and  W,  Brown  and  Joiner  Browm  on  the  atha 
K*'        (    ^^^^'     '^*^®  former  agree  to  hii-e^  and  the  latter  agree 
NoftTHowEAM,  to  be  hired,  for  the  term  of  three  years,  to  dre«s  nlk; 
for  the  firat  three  monUid  from  the  comineooemeQt  c/ 
the  said  W<  Brown's  working  under  this  agr^ment  he 
shall  receive  12*.  per  week ;  and  the  @atd  JamcNi  Brown 
10^*  per  week  for  the  first  three  monthB  j  after  that  timt 
to  dres8  ailk  on  two  frames^  each  at  2^  per  pound  for 
wliat  is  called  foreign  waste,  and  M.  per  pound  for  whut 
IB  caUed  homo  waste»  provided  they  drees  72  lb«.  each  of 
foreign  waete  for  double  yarn,  and  60  Ibe,  ^ush  of  hoa^e 
waate  for  single  yarn  per  wi^ck  i  for  all  they  do  over  an*l 
above  the  said  weights  of  wastes  they  aliall  receive,  ^^^ 
foreign  waste,  4d^  per  lb*,  and  for  home  waste,  4^  V^^ 
lb. ;  and  for  what  that  work  averages  ghort  of  the  aft>^' 
mentioned  weight  of  waste  of  72  lbs.  and  GO  lbs.  per  w^**' 
tlicy  sliall  be  subjected  to  be  deducted  or  abated  ^\^ 
tmd  4d,  per  lb.  for  each  description  of  dressed  waate    ^^ 
fieient  of  the  aforesaid  weekly  quantity.    Wm.  Bi»-^*^ 
ehall  receive  of  B,  Wrigby  6j,  per  week  for  gnperintC'** 
ing  and  instructing  tliem  in  the  best  manner  he  is  capa  t*^^ 
to  make  them  competent  workmen  ;  the  said  W.  Ba^^5*^ 
to  be  answerable  for  the  work  being  done  in  a  pn>^C^^ 
manner.     The  said  W.  Bagot  shall  receive  4d,  per  lb. 
foreign  waste,  and  4^.  per  Ib^  for  home  waste  for 
own  work  during  the  time  of  this  agreement. 

(Signed)        Binns  Wrigby. 
WilUttm  Bagot 
WilUam  Brown. 
James  Brown." 


The  appellants'  counsel  objected  that  no  eettfarie:^''^ 
by  hiring  and  service  could  be  gained  under  the  fl»-^^* 
agreement.    If  this  Court  should  be  of  ojnraon  that    ^* 
settlement  by  hiring  could  not  be  gained  under  the  f 
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agreement,  then  the  order  of  sessionB  and  order  of  re-        1846. 
moval  were  to  be  quashed,  otherwise  confirmed.  j^,  Qubbn 

V. 

Inhabitant!  of 
R.  HaU  and  Pashley  in  support  of  the  order  of  ses-  Nomhowram. 
sions. — ^This  is  a  good  contract  of  hiring,  and  will  give 
a  settlement,  though  it  will  be  argued  on  the  other  side 
that  it  amounts  only  to  an  imperfect  contract  of  appren- 
ticeship. [Lord  Denman,  C.  J. — Probably  they  will 
say  it  is  an  exceptive  hiring.]  There  are  no  words  in 
the  contract  limiting  the  time  of  the  service.  The  fact 
of  employing  the  servant  in  one  kind  of  work  only  will 
not  make  it  exceptive.  The  intention  of  the  parties 
must  be  considered ;  and  of  that  the  justices,  from  their 
knowledge  of  the  local  customs,  are  the  best  judges,  and 
have  given  their  opinion.  There  is  no  contract  to  teach 
or  muntain,  nor  any  of  the  incidents  which  would  shew 
that  an  apprenticeship  was  contemplated  by  the  parties. 
[They  cited  Bex  v.  Nether  Knutsford  (a),  Rex  v.  Bur- 
baeh  (ft),  Bex  v.  Tipton  (c),  and  Bex  v  Crediton  (d).'] 

Sir  F.  KeUy^  Solicitor-General,  Pickering  and  Hardy ^ 
contra. — If  this  is  a  contract  of  hiring  it  is  exceptive,  for 
at  the  end  of  a  week  there  was  to  be  a  suspension  of  the 
master's  control,  if  the  servant  had  executed  a  certain 
quantity  of  work:  Bex  v.  AU  Saints,  Worcester {e). 
Rex  V.  EdgmoTid  (/),  Rex  v.  Gateshead  (^).  [Patteson, 
J. — There  is  no  option  given  to  the  servant  to  work 
more  or  less  as  he  shaU  think  fit.  Lord  Denrnan,  C.  J. 
— The  only  thing  for  us  to  do  is  to  look  at  the  terms  of 
this  contract.  The  cases  cited,  instead  of  laying  down 
any  intelligible  general  rule,  only  tend  to  confound ;  and 


(a)  1  B.  &  Ad.  726.  (e)  1  B.  &  A.  322. 

(b)  1  M.  &  S.  370.  (/)  3  B.  &  A.  107. 
(e)  9  B.  &  C.  888.  (g)  2  B.  &  C.  117,  n. 
(d)  2  B.  &  Ad.  493. 
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h     mm.        it  18  mtiet  to  be  regretted,  tbat  the  sessions  sbould  h^^^we 
Tarn  QuBiM     ^^^^^<1  ft>^  ^  *  question  which  they  were  fuUy  cMZ^mjn" 
f'  petent  to  decide  for  them&elves.]     Secondly,  This  «    ^^ 

NoKTHowxAM.  imperfect  contract  of  apprenticeahip,     In  all  contntc^i^j 

I  wherever  one  side  has  to  teach  and  the  other  leam^      afl 

apprenticeship  id  co ntens plate d ;  Eex  v.  BiUinghaif  Q^x}* 
In  Rbx  v»  Newtown  (^),  Liifkdak^  J,,  iaid,  *^  The  kngu^kg^ 
of  the  agreement  appears  clearly  to  cootempkte  leaxm- 
ing  the  art  of  weaving,  and  the  master  could  not  ha.ve 
employed  the  servant  in  any  other  way ;"  aiid  on  tl^*** 
ground  the  agreement  there  was  held  to  be  a  eontracfc  o^ 
apprentloeshij).     [Fattesout  J\ — There  h  no   contn^fc*^* 
here  by  the  master  to  teach ;  nor  is  there  anything  abc^'**'^ 
Brown  binding  hbuaelf  to  learn.     The  contmct  is  t^^ 
tween  the  master  and  Bagot,  that  Bagot  shall  supcrS-  -*** 
tend  the  servants'  work.     I  do  not  see  how  he  cou^J-^ 
have  maiutained  an  action  against  any  one  if  he  had  l^  *^ 
b^n  taught.]      The  contract  to  teach  may  be  by  t-^**^ 
master  or  any  other  person.     In  Rear  v,    Creditrnt  (^^^^' 
there  was  no  contract  to  tea^^h. 
Lord  Denman^  C.  J. — I  do  not  know  whether  I  d_-^^*^ 
not  myself  raise  the  question  as  to  this  being  an  exce 
tive  hiring,  for  the  sessions  do  not  seem  to  have  intern 
ed  to  submit  that  point  for  our  decision.     As  to 
other  objection,  it  would  seem  that  the  Courts  ha^ 
brought  the  diflSculty  on  themselves,  by  assundng,  itkJ^^ 
though  an  instrument  might  otherwise  be  a  contract  £S:^T 
hiring  and  service,  yet,  if  it  contained  the  words  *^  teafC^Ii 
and  learn,"  it  would  thereby  become  a  contract  of  »i^ 
prenticeship.     I  do  not  see  why  the  use  of  these  wortl* 
should  prevent  it  from  being  a  contract  of  hiring.     ^* 
may  be  one  or  the  other,  and  the  introduction  of  tb^^ 
words  will  not  decide  which.     Here  one  party  agreed  *^ 

(a)  6  A.  &  E.  676.  {b)  1  A.  &  E.  238. 

(c)  2  B.  &  Ad.  4d3. 
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nire,  the  other  to  be  hired;  and  the  subsequent  pro-         1846. 
v^^on  as  to  deduction  from  wages^  and  a  stipulation  that     the  Qunic 
a   tinrd  person  shall  be  paid  for  rendering  the  servant         ^- 
ooDQpetent  to  perform  his  duties,  does  not  appear  to  me  Nortboweam. 
to  ciffect  the  previous  distinct  contract  of  hiring. 

I^ATTESON,  J. — Our  decision  must  of  course  depend 

oa  the  particular  terms  of  each  contract  brought  before 

!»•      By  this  contract)  Wrigby  expressly  agrees  to  hire, 

*>^d  Brown  to  be  hired,  for  the  term  of  three  yearSj'to 

drees  silk.     If  it  had  stopped  there,  there  could  have 

been  no  doubt.     Then  there  follows  a  stipulation  that 

^agot  shall  be  paid  6s.  a  week  for  ^^  superintending  and 

^i^Btructing  Brown;"  and  it  is  said,  that,  from  those 

Words^  we  are  to  collect,  that  the  real  intention  of  the 

parties  was,  that  Brown  should  be  taught  to  dress  silk. 

•*-  do  not  really  see  why  we  should  draw  that  inference. 

^it>wn  could  bring  no  action  if  he  was  not  taught,  or 

**^d   no  instruction  whatever;  but,  in  all  cases,  where 

'^^e  master  contracts  to  teach,  there  is  a  remedy  against 

*^^*Ja  if  he  does  not  do  so.     I  cannot  see  there  would  be 

*^y  remedy  here. 

^''iLLiAMS,  J. — No  doubt,  it  would  have  been  better, 
^  irom  the  first,  every  question  of  this  kind  had  de- 
P^^ded  upon  the  particular  wording  of  each  agreement. 
^  tliis  case  there  is,  in  the  first  place,  a  clear  hiring  for 
^^^''ee  years.  That  being  so,  there  ought  to  appear  a 
^^tinct  agreement  doing  away  with  the  effect  of  that 
^^*ixig.  There  is  no  such  agreement  Warned  by  the 
^  fate  which  has  attended  former  attempts  at  gener- 
^^ty^  I  YnH  make  no  such  attempt  now;  observing 
^^y>  that  if  it  had  been  roundly  held,  that,  wherever 
*^  Word  "  teach  ^  occurs,  that  would  make  the  contract 
*  ^^ntract  of  apprenticeship :  that  might  have  brought 

"^Ol.  II.  H  H  N.  8.  C. 
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1846.  AU  aohooli  which  are  nippliad  with  toadien  st  tt^"^ 
expense  of  this  institadon  are  to  be  open  to  the  dut^^ 
dren  of  parents  of  all  religious  depomiimtionsi  bd^^ 
reading,  writing,  arithmetic,  and  needlewoik  shall  b^^ 
taught 

The  rules  also  proride  for  the  appointment  of  oflfioen^ 
and  of  a  committee  selected  from  the  subscribers,  by 
whom  the  affidrs  of  ihe  society  are  to  be  managed.  Ko 
member  of  the  committee  is  to  receive  anj  pecuniaiy  ad- 
vantage from  the  society,  nor  shall  the  society  make  any 
dividend,  gift,  division,  or  bonus,  in  money  or  other- 
wise, unto  or  between  any  of  its  membenk  The  aocietj 
is  carried  on  pursuant  to  these  rules,  and  the  lands  and 
buildings  are  occupied  for  carrying  into  effect  the  par- 
poses  of  the  society. 

The  normal  sdbool,  for  the  instruction  and  trainii^  of 
teachers,  forms  the  principal  part  of  tiiis  institation,  and  is 
divided  into  twelve  classes,  in  which  lectures  are  given 
—on  grammar,  English  composition,  elocution,  reading, 
arithmetic,  mathematics,  algebra,  trigonometrj,  natursl 
history,  botany,  chemistry,  Bible  lessons,  a  school  of 
design,  geography,  physics,  music  &c. 

Besides  this  normal  or  training  school,  there  are  two 
other  schools,  one  for  boys  and  one  for  girls,  containing 
from  200  to  300  children.  These  schools  are  for  the 
purpose  of  elucidating  the  art  of  teaching,  and  the  num- 
ber of  children  is  large,  in  order  to  afford  sufficient 
scope  and  opportunity  for  the  pupil  teachers  to  instruct 
and  put  in  practice  the  science  of  teaching,  the  object  of 
the  institution  being  to  train  up  teachers  who  may  pn>- 
mote  education,  according  to  the  particular  system  of 
this  institution,  both  in  the  United  Kingdom  and  the 
colonies. 

The  society  is  supported,  in  part,  by  voluntary  con- 
tributions ;  but  the  childr^i  who  are  admitted  to  the 
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several  other  parties  hereto,  from  the  5th  of  April  next         i846. 

^^^Buing  until  the  5  th  of  April  which  will  be  in  the  year     x„  Qubbm 

^^27,  to  hew,  work,  fill,  drive,  and  pull  coals,  and  to  do  »• 

^  InhaUtanti  of 

^'^ch  other  work  as  may  be  necessary  for  carrying  on  the    Walbottlb. 

®*^d  colliery,  and  as  they  shall  be  required  or  directed  to 

^^  by  the  said  owners,  their  executors,  administrators, 

^i*  assigns,  or  their  viewers  or  agents,  at  the  respective 

^^tea  and  prices,  and  on  the  terms,  conditions,  and  stipu- 

^tiong^  and  subject  to  and  under  the  penalties  and  for- 

^^t;iues  hereinafter  specified  and  declared.     Secondly, 

The  hewers  are  to  be  allowed,  during  the  whole  period 

of  tlieir  hiring,  save  for  one  fortnight  at  Christmas,  and 

*^  case  of  accident,  as  provided  by  the  seventh  condition^ 

*^ot;  less  work  than  will  yield  to  them,  at  the  aforemen- 

^oned  rates,  the  sum  of  1/.  Ss»  in  each  fortnight ;  but  if 

^t;  aaiy  time  the  said  owners  shall  deem  it  expedient  for 

*^©  said  hereby  hired  parties  to  work  no  more  than  nine 

*^^yB  in  a  fortnight,  the  said  owners  are  hereby  em- 

P^>ivered  to  lay  the  pits  off*  work  for  the  other  days,  al- 

*^^Vring  the  hewers  to  earn  in  such  nine  days  not  less  than 

**^^    aforesaid  sum  of  1/.  Ss.  each.     Sixthly,  The  said 

^"^^ers  shall  be  at  liberty  to  lay  the  pits  off*  work  at  or 

•*H>ut  Christmas  for  any  such  time,  not  exceeding  ten 

^^orlring  days,  as  they  may  think  proper ;  but  the  said 

P^^^es  hereby  hired  shall,  nevertheless,  continue  during 

^^cli  time,  and  during  all  other  times  that  the  pits  shall 

^^  laid  off  work,  the  servants  of  the  said  owners,  subject 

^  their  orders  and  directions,  and  liable  to  be  employed 

^'  tliem  in  such  work  as  they  shall  see  fit.     Seventhly, 

^*Uit  if,  by  any  accident  happening  to  the  engine  of  the 

***d  colliery,  or  from  any  other  cause,  a  pit  shall  be 

'^^^^iered  unfit  for  working,  and  the  said  parties  hereby 

^*"^^d  shall  be  laid  idle  for  more  than  three  successive 

^ya,  2s.  6d.  per  day  shall  thereafter  be  paid  to  such  of 

^^  Baid  parties  as  are  hewers.  Is,  6d.  per  day  to  such 

^  them  as  are  putters,  and  ScL  per  day  to  such  of  them 

hh2 
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1846.         person  has  been  informed  that  the  certificate  has 

The  QuKBK     ^^9  ^^^^  ^^^  period  is  the  one  within  whidi  he  shoi^Kil 

«•  appeal     But  he  may  not  know  that  the  certificate  U«9 

POCOCK* 

been  filed ;  and^  if  such  is  the  case^  the  appeal  is  not  to 
be  taken  away ;  but  so  soon  as  he  is  informed  of  it,  theo 
another  period  is  pointed  out  within  which  he  may  ap- 
peal, namely,  within  four  calendar  months  next  after 
the  first  assessment  made  afler  the  exemption  claimed. 
I  think,  therefore,  the  appeal  was  in  time. 

The  question,  then,  is,  whether  the  society  is  within 
the  exemptions  of  this  act  of  Parliament.  I  must  heie 
observe,  that  it  is  impossible  to  give  any  operation  totk 
clauses  of  this  act,  without  feeling  compelled  to  lament 
that  it  should  be  drawn  in  so  loose  and  unsatisfactoiy  i 
manner  as  it  is.  It  is,  indeed,  impossible  to  mentbnanj 
institution  as  to  which  the  application  of  the  provisions 
may  not  be  the  subject  of  doubt  I  agree,  that,  where 
a  liability  is  to  be  imposed,  the  intention  to  impose  it 
ought  to  be  stated  clearly.  It  is  a  great  hardship  on 
courts,  on  parishes,  on  individuals,  that  there  should  be 
an  act  of  Parliament  on  which  they  are  compelled  to 
proceed,  without  their  being  able  to  know  what  maybe 
the  effect  of  its  particular  provisions,  or  how  far  they 
may  be  subjected  to  them.  The  preamble  of  this  act 
declares  that  it  is  intended  to  protect  literary  and  ecien- 
tific  societies.  The  enacting  part  of  it  describes  as 
exempted  from  rating  societies  institutecl  for  the  pu^ 
poses  of  science,  literature,  or  tlie  fine  arts.  I  think,  with 
Mr.  Chambers,  that  the  act  points  to  societies  which 
have,  least  of  any  others,  a  good  claim  to  exemption; 
namely,  those  in  which  many  opulent  and  well-edu- 
cated men  meet  together,  for  the  purpose  of  discussing 
literary  and  scientific  matters.  There  certainly  is  much 
less  reason  for  their  exemption  than  for  the  exemption 
of  many  others.     I  agree  that  the   exemption  ought 


TRINITY  TERM,  9  VICT.  445 

the  expiration  of  the  said  hiring,  and  in  case  any  of  them         i846. 
shall  quit  or  be  legally  discharged  from  the  employment     the  Queen 
hereby  agreed  tlpon,  he  or  they  shall  immediately  quit   _,,.*'• 

IniuioitAiits  of 

such  dwelling-house  or  houses;  and  in  case  of  neglect  or  Walbottlb. 
refusal,  such  owners  shall  be  at  liberty,  and  he,  and  they, 
their  agents,  and  servants,  are  hereby  authorised  and 
empowered  to  enter  into  and  upon  such  dwelling-houses, 
and  remove  and  turn  out  of  possession  such  workman  or 
workmen,  and  his  and  their  families,  furniture,  and  ef- 
fects, without  having  recourse  to  any  legal  proceedings." 
The  agreement  concluded  with  the  following  proviso : — 
**  Provided  always,  and  it  is  hereby  declared,  that  nothing 
herein  contained  shall  extend,  or  be  construed  to  extend, 
to  alter,  prejudice,  lessen,  or  otherwise  affect  the  legal 
remedies  and  powers  which  belong  to  masters  and  ser- 
vants in  case  of  dispute  or  difference  between  them." 

This  agreement  was  signed,  amoug  others,  by  the  pau-  , 
per,  who  was  at  that  time  unmarried  and  without  child- 
ren. In  pursuance  of  the  agreement,  he  entered  into 
the  service  of  the  owners  of  the  said  colliery  on  the  5th 
of  April,  1826,  and  remained  with  them  the  whole  year, 
and  resided  during  all  that  time  in  the  appellant  town- 
ship. The  men  employed  at  the  colliery,  including  the 
pauper,  kept  holiday  for  ten  days  or  a  fortnight  at 
Christmas,  which  was  the  only  time  that  the  pit  was  laid 
off  work  during  the  year ;  the  pitmen, .  including  the 
pauper,  occasionally  worked  on  pay  Saturdays,  but  this 
took  place  very  seldom.  The  pitmen  lefl  their  daily 
work  at  different  times,  some  of  them  working  longer 
than  others.  The  expression  "  the  pits  shall  be  laid  off 
work"  does  not  apply  to  the  cessation  of  work  on  work- 
ing days  when  all  the  men  have  lefl  their  work,  or  to 
pay  Saturdays,  or  Sundays,  but  applies  only  to  Christ- 
mas holidays,  and  to  cases  like  those  mentioned  in  the 
second  and  seventh  clauses  of  the  foregoing  bond. 

For  the  appellants  it  was  contended,  that  the  hiring 
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1846.        ^^*I  service  of  the  pauper  under  the  bond  was  not  si«^  -<3li 

^^  Y  '^       a  hiring  and  eervicc  for  a  year  as  would  confer  a  sctt^^B^«- 

».  mcnt»     li   the  uourt  should  m  oi  ojiuuop,  that 

WALBvrn,K.    l^i^i^g  *^^  semce  of  the  pauper  under  the  forcgoL 

bond  were  such  a  hiring  and  service  for  the  year  ^ 
would  confer  a  settlement,  then  the  order  was  to  t>e 
confirmed ;  but  if  the  Court  should  be  of  opinjon 
favour  of  the  appellajits,   then  the  order  was  to 

jR.  In^hamy  in  support  of  the  order  of  sessions^ 
There  are  a  variety  of  cases  to  be  found,  which  will 
cited  on  the  other  aide,  to  prove  that  this  is  an  exoe^  I^ 
tive  hiring :  Eex  v.  Byker  («),  Eex  v.  St.  HehrCs  Auc^^^^^-^*  1 
land(h)i  Eex  v.  Gateiheail {c)^  Hex  w  Cmopen(d).     TR^ 
case  is,  however,  distuaguishables  and  is  a  good  contr 
of  hiring  for  a  year.     There  i»  nothing  in  it  which  j 
pends  the  power  of  the  master  for  any  time  during 
*     entire  year  j  and  that  is  the  true  test :  jRe£  w  Osse^^ 
cum-Gawtkorpe  (e).     It  may  be  eaid,  that  on  Sunds 
the  servant  is  not  bound  to  work,  but  that  wotdd  n 
make  the  contract  exceptive :  Bex  v.  All  Saints^  Wm 
cester{f),  Bex  v.  Over  {[j).     There  is  no  option  give 
to  the  servant  as  to  the  time  when  he  will  work  for 
master^  as  in  Rex  v.  Birmingham  (A),  Bex  v.  Frame  t 
wood{i)f  Begina  v.  Stoke-upon-- Trent  {k). 

Knowles  and  Grainger,  contr^ — This  is  an  excepti"" 
hiring:  first,  as  regards  Sundays,  and  also  as  r^gaids^ 
week  at  Christmas.     On  pay-Saturdays,  too,  the  worr 


(a)  2  B.  &  C.  114.  (/)  1  B.  &  A.  322. 

(b)  4  B.  &  Ad.  718.  (g)  1  East,  690. 

(c)  2  B.  &  C.  117,  n.  (A)  9  B.  &  C.  926. 

(d)  5  A.  &  E.  333.  («)  6  Q.  B.  R.  303. 

(e)  4  B.  &  Ad.  216.  (k)  1  B.  &  Ad.  207. 
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men  were  to  be  free,  except  in  certain  stipulated  cases. 
Sex  V.  Gateshead  {a)  must  govern  this  case. 

Lord  DiafMAN,  C.  J. — I  think  that  this  case  must  walbottle; 
be  govemed  by  that  of  Rex  v.  Gateshead  {a\  imless  the 
more  general  words  of  the  6th  clause  in  the  agreement 
make  any  difference.  On  looking,  however,  to  that  clause, 
it  is  quite  clear  that  it  does  not  refer  to  ordinary  working 
days;  it  provides  only  that  the  owners  are  to  be  at 
liberty  to  lay  the  pits  off  work  at  or  about  Christmas 
for  any  time  not  exceeding  ten  working-days,  &c,  but 
that  the  parties  hired  shall  Continue,  during  iJl  other 
times  that  the  pits  shall  be  laid  off  work,  the  servants  of 
the  said  owners.  At  the  first  glance,  the  meaning  of 
the  clause  might  be  taken  to  be,  to  give  the  master  the 
right  to  the  service  of  the  workmen  at  all  times ;  but, 
on  referring  to  the  express  finding  in  the  case,  the  ex- 
pression '^  laying  off  work  **  cannot  be  taken  to  have  that 
meaning.  I  think  there  is  here  such  a  limitation  as  to 
prevent  the  agreement  being  construed  as  amounting  to 
a  hiring  for  a  year,  just  as  in  Rex  v.  Gateshead  (a). 

Patteson,  J. — In  Rex  v.  Byker  (ft),  the  Court  con- 
sidered the  hiring  was  not  exceptive ;  and  that  the  mas- 
ter had  a  right  to  the  service  of  the  workman ;  and  that 
no  limitation  was  imposed  upon  what  he  might  reason- 
ably require  him  to  do.  In  Rex  v.  Gateshead  (a),  the 
contract  was  different;  and  the  judgment  of  Lord  Den- 
man,  C.  J.,  in  Rex  v.  St.  Helenas  Auckland  {c),  fully  ex- 
plains the  grounds  of  distinction  between  the  two  cases. 
And  Parke,  J.,  also  there  states  what  he  considered  the 
groimd  of  the  decision  in  Rex  v.  Gateshead  (a),  name- 
ly, that  it  was  there  agreed  impliedly,  that  the  men 
were  not  to  be  under  the  control  of  the  master  on 

(a)  2  B.  &  C.  117,  n.  (b)  2  B.  &  C.  114. 

(c)  4  B.  &  Ad.  718. 
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Thx  Qukbn 


lg4(j^        days  which  were  not  working  days,  or  on  any  da^?^     ** 
soon  m  the  fiiU  day's  work  had  been  completed.  ^ 

^  Bear   v^  Cmcpm  {a)^    there   was    the    sanie    distinct-i*^^ 

W^a^mi.  taken.  The  words  in  the  8th  clause  of  tlm  inatrum  ^^^t 
appear  to  be  like  thoge  in  Be^  v,  Gateshead  {t);  a-^r^^^-i 
according  to  that  CEUse,  explained  as   it  is  by  Resr  ^* 

St  Helen's  Aucklaiid  {c)^  1  think  tbat  the  master  wo-«-^»-  ^^ 
have  no  control  over  the  workmen  as  soon  as  the  d»p._^^'8 
work  was  completed,  and  that  the  hiring  wae  thereft:^^^^ 
exceptive. 

Williams,  J. — The  conneel  on  both  sides  are  p«c^*> 
perly  agreed  as  to  the  principle  on  which  this  caae  m«_^  ^^ 
be  decided ;  that  it  must  dejjend  on  the  words  of  tz^^t*^ 
particular   contract*     Short   as  the   report  of  Me^  ^' 

Gateshead (b)  is,  I  think  the  grounds  of  the  decisL  -^^^^ 
may  be  collected  from  it,  and  from  the  Dbservatioos         ^ 
Lord   Denmani  C.  J.,  and   Parke^   J.,   in    Re^  v. 
Helen's  Auckland {c\     If  the  pauper  has  not  stipulat- 
by  the  agreement  to  be  under  the  control  of  the  ma8fc==^^^--^^ 
for  a  whole  year,  no  settlement  can  be  obtained.     T^^-* 
8th  clause  in  the  agreement  is  not  distinguishable  ftoi^^^^^^ 
the  clause  in  Rex  v.  Gateshead  {b),  on  which  the  jud 
ment  of  the  Court  proceeded.     If  so,  there  is  an  excef 
tion  in  the  contract.     The  6th  clause  applies  only  X^::::^^^ 
cases  where  the  pit  is  laid  off  work.     I  think,  on  ^^^^ 
whole,  the  workmen  could  not  be  considered  servants  fo-^^ 


the  entire  year  {d). 


Order  of  sessions  quashed. 


(a)  6  A.  &  E.  333.  (c)  4  B.  &  Ad.  718. 

(6)  2  B.  &  C.  117,  n.  {d)  Coleridge,  J.,  was  absent. 
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Tarry  v.  Newman,  Esq.  j„^  24th. 

ESPASS    for    false   imprisonment.  —  Plea,    not  A  conviction, 

,        ^  ^    ^  under  the  7  & 

r,  by  statute.  8  Geo.  4,  c.  29. 

le  cause  was  tried  at  the  laat  Spring  Assizes  for  ^h'ti^°he^ 

inghamshire,  before  Maule,  J.    The  defendant  was  property  of  M., 

n    1  /»  -r»     1  •      1  11  ordered  the  of- 

^istrate  of  the  county  oi  JDuckmgham,  and  the  ac-  fender  **  to  for. 

¥aa  brought  against  him  for  sending  the  plaintiff  over"wad^above 

ison  for  stealing  an  ash  tree,  the  property  of  E.  F.  tJl^^^'^®**^*?? 

and,  of  which  offence  he  had  been  convicted  under  sum  of  5«.,  and 

&  8  Geo.  4,  c.  29.     The  information  was  laid  by  the  tree  i*., 

oseph  Reeves  before  Mr.  Daphwood,  a  magistrate,  u^^l^^^ 

issued  a  summons  commanding  the  plaintiff  to  ap-  co»^»  ^  ^ 

.     o         1  .  1       .    /•  .  mi  P""  °^  ^^  ^' 

before  him  to  answer  the  mformation.     The  case  fore  March 

leard  by  another  magistrate,  and  the  conviction  default  of  ^y. 

1  up  wa3  as  follows :—  "^ff  °^  ^f  ^ 

^  said  sums  to  be 

•"or  that  he,  the  said  William  Tarry,  on  the  9th  imprisoned  &c. 
i»  -r^  ,  .       ,  «  . ,  ,  ,  -       _  for  one  month, 

f  ±  ebruary,  m  the  year  aforesaid,  at  the  parish  of  unless  the  said 

lendon,  in  the  said  county  of  Bucks,  one  ash  tree,  go^er  paddL'*^ 

I  value  of  Is,  at  the  least,  the  property  of  Ebenezer  ^^  T^  5^?^ 

^     '^       •'    ,  ordered,  that 

r  Maitland,  Esq.,  then  and  there  growing,  unlaw-  the  5«.  should 

did  steal,  take,  and  carry  away,  against  the  form  overseer,  the* 

1«.  to  the  per- 
son aggrieved, 
it  the  W.  4«.  6d.  should  be  immediately  paid  to  R.  the  complainant.  The  informa- 
d  been  laid  by  R.  before  one  magistrate,  who  had  granted  a  summons,  and  the  case 
Ad  the  conviction  made  by  another.  On  an  action  /or  false  imprisonment  being 
t  against  the  convicting  magistrate  i—Held,  that  the  conviction  was  not  invalidated, 
reason  of  its  not  having  taken  place  upon  the  information  of  the  person  aggrieved, 
from  its  having  taken  place  before  a  magistrate  who  did  not  receive  the  original 
ition.    3.  Nor  by  the  mode  of  adjudicating  ai  to  the  costs. 
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1846.        held  in  the  month  of  May,  when  a  treasurer,  oomimtteey 
and  secretaries  shall  be  chosen. 

''12th.  That  the  tracts  be  p^d  for  on  delirary." 
The  appellant  objected,  in  his  grounds  of  appeal,  Itt, 
that  it  was  not  a  society  instituted  for  the  purpose 
of  literature,  science,  or  the  fine  arts  exclusively;  and, 
2iuf/y,  that  it  does  not  appear  fiK>m  the  published  and 
roistered  regulations  of  the  society,  that  it  does  not, 
and  by  its  laws  may  not  make  any  diyidend,  gift,  di- 
vision, or  bonus  in  money  imto  or  between  any  of  its 
members. 

The  question  for  the  opinion  of  this  Court  is,  whe- 
ther the  Religious  Tract  Society  was  and  is  a  society 
entitled  to  the  certificate  of  exemption,  against  the  bar- 
rister's decision  in  granting  which  the  said  appeal  was 
made.  If  the  Court  should  answer  this  question  in  the 
affirmatiye,  the  order  of  sessions  is  to  be  quashed,  and 
the  barrister's  certificate  to  stand  coufiimed ;  otherwise 
the  said  order  is  to  stand  confirmed. 

C.  B.  Robinsony  in  support  of  the  order  of  sessiona — 
The  rules  of  this  society  preclude  the  members  from  the 
benefit  of  the  statute  6  &  7  Vict.  c.  36.  There  is  nothing 
in  the  rules  of  this  society  to  prevent  a  division  of  the 
profits  arising  from  the  sale  of  the  tracts,  and  there  is  a 
proviso  in  the  1st  section,  ''that  such  society  shall  be 
supported  wholly  or  in  part  by  annual  voluntary  con- 
tributions, amd  shall  not,  and  by  its  laws  may  not  make 
any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members." 

2.  This  is  not  a  society  within  the  meaning  of  the 
act.  The  act  contemplates  societies  which  have  science 
or  literature  as  their  sole  and  exclusive  object.  This 
society  has  a  nobler  object  in  view,  namely,  the  pro- 
pagation of  the  Christian  religion  over  all  parts  of 
the  world,  and  would  repudiate  the  idea  of  being  a 
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5«.  should  be  pdd  to  one  of  the  overseers  of  the  parish  1346. 
last  aforesaid  in  whidi  the  said  offence  was  committed, 
to  be  by  him  applied  according  to  the  directions  of  the 
statute  in  that  case  made  and  provided,  and  the  said 
sum  of  Is.  to  the  said  Ebenezer  Fullar  Maitland,  the 
person  aggrieved  by  the  said  offence,  who  has  not  been 
examined  by  and  before  me  in  proof  of  the  same ;  and 
that  the  sum  of  IL  4s.  6(L  for  costs  should  be  paid  to 
the  said  Joseph  Beeves,  the  complainant"  The  war- 
TSkikt  then  stated  a  default  by  Tarry  in  payment  of  the 
^^  aaid  sums,''  and  directed  that  he  should  be  imprisoned 
£>r  cme  month,  unless  they  should  be  sooner  paid. 

Various  objections  were  taken  by  the  plaintiff's  coun- 
sel  to  the  conviction  and  warrant.     Amongst  others, 
that  the  former  was  bad,  because  it  was  not  made  upon 
tlie   information  of  the  person  aggrieved ;  that  the  de- 
'^ndant  had  no  jurisdiction  to  convict,  the  information 
^^^ving  been  laid  before  a  different  magistrate,  Mr. 
'-'i^aliwood ;  and  that  the  defendant  had  no  power  to 
^w^aid  costs,  in  the  manner  awarded  in  the  conviction. 
-•^^ee  points  were  reserved  by  the  learned  Judge,  and 
**^^    plaintiff  had  a  verdict,  damages  5L ;  leave  being 
S^'V'^n  to  move  to  have  a  verdict  entered  for  the  de- 
'^^^Sant. 

Xn  Easter  Term  following,  Bylesy  Serjt.,  obtained  a 
^*1^  nisi  accordingly ;  and 

^yMaJky  now  shewed  cause. — The  conviction  took 

l^*^-oc  under  the  7  &  8  Geo.  4,  c.  29,  s.  39.     By  the  68th 

^^^irtion  it  is  dear  that  the  person  aggrieved  is  intended 

^^  l>e  the  complainant,  and  he  alone.  •  ^^  The  offender  is 

^     Tbe  discharged  upon  his  making  satisfaction  to  the 

P^^K-fy  aggrieved  for  damages  and  costs ;"  but  if  another 

**^i^it  lay  the  information  while  the  person  aggrieved 

^  out  of  the  kingdom,  the  person  committed  would  be 

^^'^^Me  to  pay  them  to  him,  and  would  therefore  have 

^  txieans  of  getting  released.     Then,  by  the  70th  sec- 
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tioii,  "if  a  person  shall  be  discharged  from  his  con%^^^ 
tioii,  he  shall  be  released  from  all  ftirther  proceed  iii^^ 
for  the  sanie  caii^  ;*'  consequently,  if  the  pi^oceedings     in 
thia  caic  be  upheld,  it  may  happen  that  a  friend  of  £MU 
offender  maj  eoUusively  lay  an  information^  and  thc*n 
obtain  an  acquittal,  by  such  menns  delwirring  the  person 
aggrieved  of  his  right  to  prosecute.    The  68th  and  70tl 
seetions  therefore  seem  to  contemplate  the  person  ag- 
grieved as  the  only  informer.     [Farke^  B. — The  can- 
victiou  follows  the  words  of  the  act  of  Parliament,  wbicli 
contemplates  the  case  of  the  jierson  aggrieved  and  the 
c^injJaiaant  being  different  persoms;  and  where  is  tbe 
abgurditj  in  the  Legislature  enacting,  that  if  a  person  t^^ 
once  been  prosecuted  for  stealing,  every  other  pers<^^ 
BhaU  lose  bis  civil  remedy  againat  liim  ?     Aldergon^  13-     ' 
If  the  person  aggrieved  is  unknown,  the  penalty  is  tt>    '^ 
paid  to  the  overseers  (by  9-  66) ;  bow  can  a  person  *v  *-^J^ 
is  unknown  be  a  complainant  ?]     It  ib  not  always  st»^**' 
cient  to  follow  the  words  of  an  act  of  Parliament;  Ret^^^^^ 
V.  Wroth  (a).     In  Bex  v»  Daman  {h\  where  there  we 
conviction  under  the  5  Geo.  3,  a  14,  s*  3,  it  was  held 
be  necessary  to  state  in  tlie  information,  and  in  tbe  e^^ 
dence^  that  the  proceeding  took  place  at  the  instance 
the  owner  of  the  fishery.     Rex  v.  Corden  (c)  ia  also 
point,  and  Midelton  v.  Gale{d).     Secondly,  Mr.  Dae^--^^^, 
wood  ought  to  have  heard  the  case ;  the  defendant  1 
no  jurisdiction  in  it.'    This  principle  was  recognised 
Jones  V.  Gurdon  {e)  and  Regina  v.  Ellis  (f) ;    and 
Regina  v.  Wilcock{g)i  it  was  held,  that,  at  any  vKii^^^ 
where  the  original  information .  has  been  taken  befor 
two  justices,  and  the  conviction  made  by  two  different 
justices,  the  form  of  the  conviction,  under  the  3  Geo.  4, 
c.  23,  8.  2,  should  be  in  conformity  with  that  fact. 


{a)  Ante,  Vol.  1,  p.  404. 
{h)  2  B.  &  A.  378. 
(c)  4  Burr.  2279. 
{d)  8  A.  «:  E.  165. 


(e)  2  Q.  B.  R.  600. 
(/)12LawJ.,  N.S., 


M.  C. 


25. 


{g)  Ante,  Vol.  1,  p.  651. 
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^irdlj.  This  conviction  is  bad  as  regards  the  mode  of  1345, 
meeting  the  payment  of  costs,  and  there  is  no  author- 
'  for  it  in  the  act.  The  defendant  had  no  right  to 
prison  the  plaintiff  under  that  act  for  non-payment  of 
4f.  6dl'a8  costs.  That  payment  might  have  been 
breed  by  distress,  &c.  under  the  18  Geo.  3,  c.  19, 
•  But  this  conviction,  which  states  that  the  plaintiff 
'  to  pay  the  sum  of  IL  48.  6d.  for  costs,  to  be  paid  on 
before  the  19th  day  of  March  next,  and  in  default  of 
^ment  of  the  said  sums,  to  be  imprisoned,"  clearly 
uis  that  he  is  to  pay  the  three  sums,  namely,  the 
lalty,  the  damages,  and  the  costs.  [Parke,  B. — May 
the  clause  as  to  costs  be  read  in  a  parenthesis? 
Sermon,  B. — So  that  the  words  "  said  sums  "  would 
Ij  to  the  penalty  and  damages  only,  and  not  to  the 
be.] 

'^orllec^e,  contr^. — The  information  and  complaint 
d  not  be  made  by  the  person  aggrieved.  Sect  65 
tie  7  &  8  Geo.  4,  c  29,  only  requires  that  "  a  per- 
shall  be  charged  on  the  oath  of  a  credible  witness," 
baout  adding  who  that  witness  is  to  be.  If  the  con- 
iction  on  the  other  side  be  correct,  it  would  follow 
b  an  offender  might  go  unpunished,  unless  the  owner 
Ae  property  were  present,  and  saw  the  offence  com- 
t^ed.  In  Rex  v.  Daman  (a),  there  was  a  section  in 
act  authorising  the  person  injured  to  recover  the 
Blty;  and  it  was  therefore  held  that  he  and  the  com- 
LXiant  must  be  the  same  person.  That  case,  therefore, 
^o  authority.  In  Griffith  v.  Harris  {b),  a  conviction 
a  held  bad  because  it  did  not  specify  to  whom  a  part 
the  penalty  should  be  paid,  but  ordered  it  generally 
\>e  paid  '^  as  the  statute  directs,"  whereas  the  statute 
Lposed  the  duty  on  the  magistrate  of  pointing  out  the 

(a)  2  B.  &  A.  378.  (b)  2  M.  &  W.  336. 
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1846.        i^  order  to  bring  the  society  within  the  exemption 
contains.     On  the  other  point,  it  seems  imposdble 
say  that  this  society  is  exclusively  a  literary  or  sciecm- 
tific  society^  or  for  the  propagation  of  the  fine  arts;  fior 
I  find,  that,  although  all  these  things  may  be  employee]^ 
they  are  to  be  made  in  every  case  subservient  to  the 
purposes  of  religion. 

WiOHTMAN,  J. — The  act  of  Parliament  was  passed 
for  the  purpose  of  exempting  particular  sodeties  firom. 
the  operation  of  a  general  law.     To  enjoy  that  exemp- 
tion, these  societies  must  shew  that  they  fulfilled  the 
required  conditions.     Is  that  so  here?    It  isreqmrod 
that  the  members  of  the  society  should  not  divide  th^ 
profits  derived  from  their  funds,  and  that  by  laws  o£ 
their  own  they  should  be  distinctly  prevented  froc^ 
doing  so.     It  is  not  sufficient  to  say  that  there  do^9tf 
exist  an  affirmative  law  declaring  how  tiie  funds  i 
be  employedt  there  must  be  a  prc^bitory  provisi^m  < 
daring  what  shall  not  be  done  with  the  funds.     Fo^^ 
want  of  such  a  prohibitory  law,  it  appears  to  me  th  ^ 
society  does  not  come  vrithin  the  exemption  containe^rH 
in  the  statute.     On  the  other  point,  I  do  not  think  th-^^ 
society  comes  within  the  exemption.     It  is  not  a  BodelJ^ 
for  literature,  science,  or  for  the  fine  arts.     They  ar^^ 
not  sought  to  be  extended  or  promoted  by  the  soeiety^^ 
and  most  certainly  not  exclusively.     If  this  is  an  over  — 
sight  in  the  act  of  Parliament,  it  may  speedily  b^ 
remedied. 

Order  of  sessions  confirmed. 
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N  V.  The  Inhabitants  of  St.  Giles-in-the-       •^«^*  3. 
Fields. 

si  against  an  order  dated  the  4th  Novem-  An  order  of  re- 
under  the  hand  and  seal  of  John  Hardwick,  ^^f^  '*"^» 

'    "WhereMcom- 

of  the  police  magistrates,   &c.,  for  the  re-  pl«nt  has  been 

T  X     1  •  1    x^T  1    1  •        •/»    /»  made  unto  me, 

James  Jenkins  and  Jbihzabeth  his  wife  from  one  of  her  Ma- 
of  St.  Giles-in-the-Fields  to  the  parish  of  St.  K  Kn 
oth  in  the  county  of  Middlesex,  the  sessions  *°*^^°''^®..^ 

•'  county  of  Mid- 

le  order,  subject  to  a  case.  diesex,  (one  of 

^  ..  the  police  ma- 

er  was  as  lOliOWS  : —  gistrates  of  the 

metropolis,  sit- 
ting at  the 

politan  Police  District  and  County  of  Mid-  P?i»ce  ^^^* 

^ ,  "^  Great  Marlbo- 

wit. — To  the  churchwardens  and  overseers  of  rough-street.  in 
f  the  parish  of  St.  Giles-in-the-Fields,  in  the  jam'Xwest- 
l^ddlesex  and  metropolitan  police  district,  and  ™»n8t«'^»  ^^»n 

•^  r-  r  ^  the  metropo- 

rchwardens  and  overseers  of  the  poor  of  the  Htan  police  dis- 

Tfc  •      1  1  1        J    trict),  bythe 

t.  Jrancras,  m  the  same  county,  and  to  each  and  churchvardens 

em.     Whereas  complaint  has  been  made  unto  ^  &c!^*th^" 

her  Maiesty's  justices  of  the  peace  in  and  for  •'•  J-  ^^  ^-  J- 

•^       -^     *'  '  ^  ^  are  lately  come 

'  of  Middlesex,  (one  of  the  police  magistrates  into  the  said 

tropolis,  sitting  at  the  police  court.   Great  JounngToset- 

gh-street,  in  the  parish  of  St.  James,  West-  {J^^to^aw°■ 

ithinthe  metropolitan  police  district),  by  the  anditappeareth 

dens  and  overseers  of  the  poor  of  the  parish  and  I  do  ad- 

js-in-the-Fields,  in  the  said  county  of  Middle-  i^e^ecome  ^ 

Btropolitan  police  district,  that  James  Jenkins  thesafd^^^^h  " 

beth  Jenkins  are  lately  come  into  their  said  Scc-.—Heid,  \. 

,       ,  ,  ,    That  the  juris- 

eavounng  to  settle  there  contrary  to  law ;  and  diction  of  the 
:h  unto  me,  the  said  police  magistrate  of  the  ^^f  ^Uce  *^a- 
,  and  I  do   adjudcre  that  they  are   become  gjstrate,  suffi- 

,  ,  .        ,  ciently  appear- 

to  the  said  parish ;  and,  upon  examination  of  ed  on  the  face 

of  the  order. 
2.  That  the 
I,  inasmuch  as  it  did  not  purport  to  have  been  made  upon  any  complaint  of 
irgeability  of  the  paupers. 
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1846.  With  regard  to  the  question  of  costs,  it  is  plain,  taldng 

all  the  clauses  of  the  act  together,  that  the  L^islatiire 
intended,  in  cases  like  the  present,  to  intruBt  the  mips- 
trate  not  only  with  the  power  of  inflicting  the  penalty 
and  the  damages,  but  also  of  awarding  the  oosta.  They 
have  been  awarded,  and  I  think  the  award  is  in  pmsu- 
ance  of  the  act  of  Parliament.  Hhe  result  is^  that  the 
objections  to  the  conviction  and  the  warrant  fiiil,  and 
the  rule  must  be  made  absolute. 

Parke,  B.— As  to  the  first  point,  whether  an  in- 
formation for  cutting  trees  must  be  bj  the  person  ag- 
grieved, I  entertained  some  doubt;  and  although  the 
doubt  is  not  so  strong  as  to  induce  me  to  differ  from  the 
rest  of  the  Coiui;,  I  do  not  know  that  it  is  entirdy  re- 
lieved.    The  enacting  part  of  the  statate  does  not  ooa- 
tain  a  clause  that  no  one  but  the  person  grieved  cu 
proceed  for  penalties.     My  doubt  arose  firom  the  68tk 
and  70th  sections.     Mr.  (yMaUey*i  argument  was,  that 
it  would  be  hard  that  a  conviction  should  be  a  bar  to 
the  owner  of  the  property  bringing  an  action  for  the 
damage,  when  the  conviction  did  not  proceed  upon  Ub 
own  information,  or  that  of  a  person  authorised  by  him; 
and  he  likened  this  to  cases  under  the  5  Greo.  3,  and 
cited  Rex  v.   Corden  (a)  and  Rex  v.  Daman  (i).     In 
those  cases  the  inference  was  certunly  much  stronger 
than  in  this ;  for  there  there  was  a  remedy  given  by  ac- 
tion to  the  party  grieved,  and  the  Court  considered  pro- 
perly that  the  object  of  the  act  of  Parliament  was  piunted 
out,  that  the  party  injured  should  make  the  informa- 
tion.    In  the  present  case  we  may  put  a  different  con- 
struction upon  the  act,  for  I  cannot  think  that  the  ge- 
neral words  in  it  make  it  necessary  for  the  informatioo 
to  be  laid  by  the  person  injured.     The  words  are  ge- 

(a)  4  Burr.  2279.  (6)  2  B.  &  A.  37a 
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neral,  and  seem  to  shew  that  any  person  may  give         ig^g^ 


Tarrt 


information.    The  next  question  is,  whether  a  conviction 
can  take  place  before  any  other  magistrate  than  the  one  v, 

i^ho  received  the  information.  This  depends  upon  the 
act,  not  the  common  law,  as  the  awarding  of  penalties 
10  a  statutory  proceeding.  What,  then,  is  the  meaning 
of* the  Legislature  in  giving  this  power  ?  Under  the  65th 
section  there  is  no  doubt  as  to  the  power  of  one  magis- 
trate to  proceed  and  hear  the  case ;  for  the  language  of 
the  act  is,  that  he  may  "  summon  the  person  charged  to 
appear  at  a  time  and  place  according^  to  the  exigency 
of*  such  smnmons."  The  section  is  general  in  its  terms, 
and  does  not  direct  that  the  person  should  appear  "  be- 
fore him,"  as  in  Jones  v.  Gurdon  (a).  The  act  directs 
the  offender  to  appear  generally,  not  stating  the  magis- 
trate's name,  and  then  goes  on  to  enact,  that,  on  proof  of 
due  service  of  the  summons,  if  he  does  not  appear,  the 
justice  has  the  option  of  two  courses — he  may  proceed 
to  hear  and  determine  the  case  ex  partcy  or  issue  his 
iv-arrant  to  apprehend.  The  clause,  ^Mf  he  shall  not 
appear,"  means,  if  he  shall  not  appear  before  any  justice 
on  the  return  of  the  first  summons.  There  is,  therefore, 
a  justice  before  whom  he  is  summoned  to  appear  in  the 
first  infftance,  and  another  before  whom  he  is  brought  in 
the  second ;  but  the  first  magistrate  alon^  has  power  to 
adjudicate  ex  parte,  the  second  only  if  he  appears.  I 
am  therefore  of  opinion  that  the  conviction  is  valid. 

With  regard  to  the  question  of  costs,  the  act  is  cer- 
tainly complex,  but  I  think  the  magistrate  has  pursued 
the  form  given  by  it,  with  one  alteration  only — the  in- 
troduction of  the  word  ^'  immediately,"  and  that  he  has 
stated  all  that  the  act  requires.  The  intention  was, 
that,  if  the  person  convicted  were  sent  to  prison,  he 

(a)  2  Q.  B.  R.  600. 
VOL.  U.  II  N.  8.  C. 
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1846.         pauper  would  become  chargeable^  and  adjudged  that  die 

The  QiTBBN     ^**  actually  chargeable ;  aod  the  Court  were  of  opimon 

^'  that  the  complaiiit  stated  the  premises  from  whenee  tbe 

The  Inhabitants  ,     ,  ^  ._  ^      ,         ,  ,         , 

of  conclusion   necessarily  arose  under  the  act,  that  the 

THB.FiiLDs!'  pauper  was  to  be  deemed  chargeable. 

Lord  Denman,  C.  J.— By  the  13  &  14  Car.  2,  c.  12, 
the  magistrates  were  empowered  to  act  if  the  pas^pen 
were  likely  tobecomechargeable^and  therefore  no  espraa 
adjudication  as  to  chargeability  was  required.  But  it  hae 
always  been  held  an  essential  part  of  an  order^  Aat  Ae 
complaint  should  allege  the  paupers  to  be  chargeidde. 
Such  has  been  the  practice  for  more  than  100  year& 
The  early  cases  ^re  not  entitled  to  any  great  reqiect  oa 
this  pointy  because  it  is  clear  they  intended  to  get  rid  of 
these  objections  as  mudi  as  possible. 

Patteson,  J. — Under  the  statute  of  Charles,  H  wn 
only  necessary  to  shew  that  the  paupers  were  likely  to 
become  chargeable;  but  now  it  is  clear  that  actaJ 
chargeability  must  be  shewn  before  an  order  of  removal 
can  be  made. 

Williams,  J. — The  complaint  has  been  univenaBy 
treated  and  considered  as  the  origin  of  jurisdiction,  a 
the  same  way  as  an  information  is  essentiid  to  junedio* 
tion  in  a  conviction.  In  the  case  referred  to,  of  Bei  t. 
Inskip-with'Sowerby  (a),  the  complaint  aQ^ed  that  the 
pauper  was  with  child,  which  was  likely  to  be  born  » 
bastard ;  and  the  Court  seemed  to  think  that  eqiUTaknt 
to  a  statement  of  actual  chargeability. 


(a)  5  M.  &  S.  299. 
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pwd  to  C.  D.   [the  party  aggrieved^  §*c.] ;  and  I  order  1846. 

that  the  sum  of y  for  costs^  shall  be  paid  to 9 

[the  complainant'].^  That  shews  that  the  act  contem- 
plates that  the  complainant  and  the  person  aggrieved 
may  be  different,  and  seems  to  me  to  remove  the  diffi- 
culty suggested  by  my  Brother  Parke. 

Platt,  B.,  concurred. 

Rule  absolute. 


END   OP   TRINITY   VACATION. 


t^ 
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(Itoutt  of  ^utm'»  ISencf). 
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Nov.  nth.  The  Queen  v.  The  Inhabitants  of  Watpord. 

The  complaint  vJN  appeal  against  an  order  of  two  justiceB  of  the 

order  of  re-  countj  of  Middlesex,  dated  the  11th  December^  184i 

^Xi  h^^'  ^^^  ^®  removal  of  Maria  Lewis,  widow,  from  the  paiii 

by  the  church-  of  St  John  at  Hacknev,  in  the  county  of  Middlesex,  to 

wardens  or 

oyer8cera,undcr  the  parish  of  Watford,  in  the  county  of  Hertford,  Uic 
Car.  2,  c.  12.     sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
The  exami-     Court  on  a  casc. 

nations  for  the 

removal  of  a  The  order  of  removal  was  as  follows : — *•  Middlesex, 

widow  stated,  .mi  n   i  /•   «  .  *      i. « 

that  she  did  not  to  Wit  —To  the  overseers  of  the  poor  of  tbe  parish  of  St 
menTof  h^r"*'"  ^^^^  »*  Hackney,  in  the  county  of  Middlesex,  and  to 
husband ;  that    t^g  overseers  of  the  poor  of  the  parish  of  Watford,  in 

she  was  born  m  jt  xr  -» 

the  appeiUnt  ^he  county  of  Herts,  and  to  each  and  every  of  them: 

chargeable  to  Whereas  complaint  hath  been  made  to  us,  whose  names 

reHey^ byUie  *^®  hereunto  set  and  seals  affixed,  being  two  of  her 

respondent  Maiesty's  lustices  of  the  peace,  actinfi^in  and  for  the  ssid 

parish  for  seve-  /»**#.  in  /  i  /»i    • 

rai  weeks  last  county  of  Middlesex  (one  whereof  being  of  the  quorum]^ 
mone^and  ^!/  ^^^  overseers  of  the  poor  of  the  parish  of  St  J.  at  H^ 
bread,  and  with  ^jj^|.  JVfarfa  Lewis,  widow,  has  come  to  inhabit  in  the 

It.  on  the  day  ^  ^  '  '  ^      ' 

of  the  date  of      said  parish  of  St.  J.  at  H.,  not  having  gained  any  l^J 

her  examina. 
tion. 

Held,  1st,  That  it  was  not  necessary  to  state  a  residence  of  forty  days  in  the  appdlaat 
parish,  that  not  being  material  to  a  birth  settlement  under  the  13  &  14  Car.  2,  c.  12. 

2nd.  Nor  to  shew  the  settlement  of  the  husband  to  be  in  the  appellant  parish,  or  tbd 
it  could  not  be  ascertained. 

One  ground  of  appeal  objected,  that  it  did  not  appear  by  sufficient  statement  of  ttd»,  n' 
by  proper  and  legal  evidence  of  those  facts,  that  the  pauper  was  chargeable,  &c 

Held,  That  the  fact  of  chargeability  sufficiently  appeared  in  the  examination,  and  tbtt  ft 
was  not  competent  to  the  appellants,  on  this  ground  of  appeal,  to  object  to  it  ibr  wint  of  • 
statement  of  residence. 
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settlement  there,  and  now  has  actually  become  charge- 
able thereto.  We  the  said  justices,  upon  examination  of 
the  premises  upon  oath,  and  other  circimistances,  do  ad-  v. 

judge  the  same  to  be  true,  and  do  also  adjudge  the  place  Watford. 
of  the  last  legal  settlement  of  the  said  Maria  Lewis  to  be 
in  the  said  parish  of  W.  in  the  said  county  of  H.  These 
are,  therefore,  in  her  Majesty's  name,  to  authorise  and 
to  require  you  the  said  overseers  of  the  poor  of  the  said 
parish  of  St  J.  at  H.,  or  some  proper  person  or  persons 
to  be  employed  by  you,  to  remove  and  convey  the  said 
Maria  Lewis  from  and  out  of  your  said  parbh  of  St  J. 
at  H.  to  the  said  parish  of  W.,  and  her  deliver  unto  the 
overseers  of  the  poor  there,  or  one  of  them,  together 
i^ith  this  our  order,  or  a  true  copy  hereof,  who  are  here- 
by required  to  receive  and  provide  for  her  according  to 
law.  Given  under  our  hands  and  seals,  at  Hackney,  this 
11  th  day  of  December,  1B44. 

"  JosiAH  Wilson,  (l.  s.) 
"  C.  B.  Stutfield,  (l.  8.)" 

The  esaminations  on  which  the  said  order  was  made, 
after  setting  out  the  captions,  were  as  follows : — 

Maria  Lewis  on  her  oath  saith,  that  she  does  not  know 
the  place  of  legal  settlementof  her  saidlate  husband,  James 
I^ewis,  deceased.  That  she  never  was  bound  an  appren- 
tice, or  hired  as  a  yearly  servant,  or  did  any  act  to  gain  a 
settlement  in  her  own  right.  That  she  has  now  actually 
become  chargeable  to,  and  been  relieved  by  the  parish 
of  St  John  at  Hackney,  in  the  county  of  Middlesex,  for 
several  weeks  last  past,  with  money  and  bread,  and  with 
one  shilling  on  the  day  of  the  date  of  this  her  examina- 
tion. 

WiUiam  Butler,  of  &c.,  says,  that  the  said  Maria 
Liewis  was  bom  in  a  house  in  Farthing  Lane,  in  the 
parish  of  Watford,  in  the  county  of  Herts,  about  64 
years  ago,  which  her  &ther,  D.  Butler,  then  rented  there 
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1846.        dence  is  stated  under  the  contract  for  the  first  year  of  the 

Tht  QuBSN     s^vice.     The  condition  prescribed  by  the  statute  must 

m..  T  ,*'v .         be  fulfilled  to  rive  a  settlement  on  the  contract  implied 

The  Inhabitant!  °  .  J^ 

of  St.  Annb's,  from  protracted  service ;  Rex  v.  Barttm-upan-Irtoett  (a); 
juNSTui.      ^^dy  as  there  is  no  statement  of  the  pauper  being  un- 
married and  without  child  or  children  at  the  time  of  the 
oommencement  of  the  last  year,  for  which  only  inhabit- 
ancy is  stated,  there  is*no  settlement  made  out. 


Lord  Denbian,  C.  J.— A  new  contract  is  im] 
from  each  year's  service,  and  therefore  the  same  ingre- 
dients of  a  settlement  must  appear  as  at  the  oommenoe- 
ment  of  the  service ;  and  it  should  ai^)ear,  when  a  second 
year's  service  began,  that  the  pauper  was  in  a  situation 
to  gain  a  settlement.  As  to  the  objection  to  the  other 
settlement,  I  do  think  it  can  be  distinguished  from  that 
in  Reffina  v.  St.  PauFs,  Covent  Garden  (b). 

Patteson  and  Williams,  Js.,  concurred. 

Order  of  sessions  quashed. 

(a)  2  M.  &  S.  329.  (h)  Ante,  Vol.  1,  p.  617. 
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the  place  of  the  last  legal  settlement  of  the  said  James 

Lewis^  mentioned  as  the  late  husband  of  the  said  Maria 

Liewis  in  her  said  examination,  is  unknown  and  cannot 

InhabiUntB  of 

be  ascertamed.  Watvoro. 

When  the  appeal  came  on  to  be  heard^  the  appellants 
insisted  that  the  order  of  removal  ought  to  be  quashed 
on  account  of  the  insufficiency  of  the  examinations  on 
vrhich  it  was  made^  as  pointed  out  in  each  of  the  above 
grounds  of  appeal  respectively.  The  court  of  quarter 
sessions  overruled  each  of  these  objections,  held  the  ex- 
aminations sufficient)  and  confirmed  the  order  of  removal 
subject  to  the  decision  of  the  Court  of  Queen's  Bench. 
The  appellants  also  insisted  that  the  order  of  removal 
ivas  bad,  for  not  shewing  on  its  face  that  it  was  made  on 
a  sufficient  complaint  by  parish  officers  having  authority 
to  complain  in  such  behalf.  The  sessions  overruled  this 
objection  also^  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench.  If  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  above  objections,  or  any  one  or 
more  of  them,  ought  to  have  been  allowed  by  the  court 
of  quarter  sessions,  then  the  said  order  of  removal,  and 
the  order  of  sessions  confirming  the  same,  are  to  be  se- 
verally quashed ;  otherwise  the  same  are  to  stand  con- 
firmed. 

Prendergast,  in  support  of  the  order  of  sessions. — 
.1.  The  evidence  of  the  pauper  and  the  relieving  officer, 
as  stated  in  the  examinations,  can  leave  no  doubt  as  to 
sufficiency  of  the  statement  of  chargeability.  2.  An  ob- 
jection is  made  to  the  order  of  removal,  on  the  ground 
that  the  pauper,  being  removed  to  her  maiden  settlement, 
is  described  as  widow,  and  nothing  is  stated  as  to  the 
settlement  of  her  husband.  The  case  of  Regina  v.  Bir^ 
mingham  (a)  furnishes  a  complete  answer  to  this  objec- 
tion; for  Lord  Denman^  C.  J.,  there  adopts  the  rule  laid 
down  in  Rex  v.  St  Mary  Beverley  (i),  that  it  is  suffi- 

(a)  Ante,  p.  283.  {h)  1  B.  &  Ad.  201. 
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1846.  *^®  '"^  offence,  in  pursuance  of  the  statute  in  that  case  madean^ 

>      y  '  -^       proTided.    These  are,  therefore,  to  command  you  the  said  comtabl*" 
In  re  forthwith  to  convey  the  said  John  Hammond  to  the  said  home  c^^ 

Hammond,  gon-ection,  and  deliver  him  to  the  said  keeper  thweof,  together  wit** 
this  warrant;  and  you  the  said  keeper  are  hereby  required  to  receir^ 
the  said  John  Hammond  into  your  custody  in  the  said  house  of  coi 
rection,  there  to  remain  and  be  held  to  hard  labour  for  the  space  9^ 
one  month  from  the  date  hereof;  and  for  so  doing  this  shall  be  you-^" 
sufficient  warrant.  Given  under  our  hands  and  seals,  the  14th  ^-y 
of  November,  1845,  at  Wolverhampton,  in  the  said  county  9-^ 
Stafford. 

(Signed)        "  Henet  Hill,  (l.  s.) 

''  George  Beiscoe.  (l.8.)" 

Bodkin  moved  to  discharge  the  prifloner. — The  retun:* 
sets  forth  a  conviction  under  the  4  Geo.  -4,  c.  34,  8.  ^^ 
which  is  bad  for  omitting  to  set  out  the  evidence  oxs. 
which  the  prisoner  was  convicted :  it  is  merely  stated 
that  certain  witnesses  were  examined  on  oath.    Where 
no  statutable  form  is  given,  the  rule  is,  that  the  convic- 
tion must  set  out  the  evidence ;  and  although  this  \xx^ 
strument  is  termed  a  warrant  of  commitment,  yet,  as  ^^ 
does  not  recite  a  conviction,  and  no  conviction  is  r^^ 
turned,  it  must  be  taken  to  be  in  the  nature  l)f  a  conv^^^^ 
tion.      In  In  re  Tordoft  (a)  a  similar  warrant  of  ca**^^' 
mitment  under  the  same  statute  was  held  bad,  becai^^^ 
it  did  not  appear  that  the  witnesses  were  examined  ^^^ 
the  presence  of  the  prisoner ;  but  the  Court  said,  "  V^ 
cannot  at  all  accede  to  the  argiunent  that  this  cof^*^ 
mitment  is  a  distinct  act  from  the  conviction,  whi^^^*^^ 
ought  to  be  presumed  good,  though  neither  retum^?^^ 
nor  recited."     In  In  re  Walker  {b)  the  commitments^ 
reciting  convictions,  were  held  good  on  return  to  habe^^ 
corpus ;  but  in  In  re  Gray  (c),  warrants  of  commitmer^'*^ 
under  the  same  statute,  which  did  not  recite  a  convic^*^ 
tion,  were  construed  as   convictions.     The   argumec^* 
there  was,  that  the  instnunent  was  an  order,  and  not  ^ 

(fl)  Ante,  Vol.  1,  p.  171.  [{b)  Id.  182.  (c)  Id.  354. 
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requisite  facts  should  be  stated.    Chargeabilitj  does  not         1945^ 
appear  here  more  than  it  did  in  Regina  v.  Bradfard(a).      J     ^     ' 

2.  The  power  of  justices  of  the  peace  to  remove  pau-  ». 
I>er8  to  the  place  where  they  were  last  legally  settled,  is      watford? 
founded  on  the  13  &  14  Car.  2,  c.  12.     The  jurisdiction, 
previous  to  that  statute,  was  confined  to  vagrants,  and 
therefore  the  general  impression  which  seems  to  have  pre- 
vailed on  the  subject  is  not  entitled  to  much  consideration* 

It  is  said  by  Bullery  J.,  in  Rex  v.  Eriswell  (6),  that  the 
power  of  justices  is  founded  on  the  13  &  14  Car.  2,  c.  12. 
The  word  "  settled"  in  the  old  oases  only  means  the  place 
where  a  person  takes  up  his  place  of  residence.  The 
proper  rule  is  laid  down  by  Abbott,  C.  J.,  in  Rex  v.  Scngh-- 
tan-on-^he-Hitt  (c) :  "  The  authority  of  magistrates  to 
remove  paupers  exists  only,  and  is  derived  from  the  ex- 
press provisions  of  an  act  of  Parliament ;  and,  in  a  new 
case,  the  best  mode  for  the  Court  is  to  form  their  judg- 
ment on  the  very  words  of  the  act."  The  language  of 
the  statute  of  Charles  is  at  least  ambiguous ;  and  adopt- 
ing a  strict  grammatical  construction,  the  words  "  forty 
cJays"  are  as  well  applicable  to  the  word  **  native"  as  to 
**  apprentice  or  servant"  [JErle,  J. — Then  what  benefit 
does  a  native  get  more  than  a  sojourner  for  forty  days  ?] 
The  statute,  being  in  derogation  of  the  liberty  of  the 
subject,  should  receive  from  the  Court  a  strict  construc- 
tion. 

3.  The  objection  to  the  order  is  not  the  same  as  in 
Heffina  v.  Bimdngham  [d).  The  pauper  is  described  in 
the  order  as  widow ;  and,  according  to  the  case  of  Rex 
V.  Rudgeky  (e),  if  it  is  confirmed,  it  is  conclusive,  not 
only  as  to  her  settlement,  but  as  to  that  of  her  husband 
also.  It  should  have  appeared  on  the  order  that  the 
pauper  was  removed  to  her  maiden  settlement,  otherwise 


(a)  Ante,  p.  330.  (d)  Ante,  p.  283. 

(J>)  3T.R.707.  (0  8T.R.620. 

(<i)  2  B.  &  A.  162. 


400  NEW  SESSIONS  CASES, 

1846.        form  ovlj^  the  defendant  is  not  entitled  to  his  dSff^ 
^^l^^^^      charge,  if  cause  appears  for  his  detention  on  a  habeas 
Hammond,      corpus. 

Bodkin  and  Huddlestoney  contra,  were  not  heard. 

Lord  Denman,  C.  J. — It  appears  to  me  that  we  are 
to  deal  with  these  documents  as  we  find  them,  and  that 
this,  warrant  as  it  may  be,  is  also  a  conviction  in  the 
very  terms  of  it.     There  is  nothing  to  shew  that  it  is 
not  on  parchment;  and,  if  that  is  necessary  to  make  a 
good  conviction,  I  should  presume  the  party  who  says 
he  convicts,  and  has  authority  to  do  so,  has  put  it  upon 
parchment :    I  do  not  know  the  fact  one   way  or  the 
other.   It  is  possible  he  may  have  some  mode  of  making 
out  a  good  conviction  for  a  particular  case ;  but  here  we 
have  to  deal  in  the  meautime  with  a  document  by  which 
the  party  is  restrained  in  his  liberty ;  and  I  think  it  is 
not  shewn  that  there  is  a  good  conviction,  founded  upon 
the  proceedings,  to  warrant  his  detention.     I  think  Be- 
theWs  case  {a)  proceeded  entirely  on  its  being  a  com- 
mitment of  oyer  and  terminer :  there  the  Court  said  there 
was  only  one  case  where  the  order  of  a  court  of  oyer  and 
terminer  has  been  set  aside  in  that  way,  founded,  no 
doubt,  upon  the  doctrine,  that  there  was  no  jurisdiction 
to  do  what  was  done  in  that  particular  case.    In  BetkeWs 
case  (a),  there  was  irregularity,  but  certainly  the  offence 
was  committed ;  and  the  sentence  of  imprisonment  was 
awarded  by  a  court  of  competent  jurisdiction.     In  this 
case,  we  have  a  commitment,  and,  with  that  conmiitment, 
a  statement  of  the  conviction,  which,  I  think,  is  bad  in 
point  of  law ;  and,  therefore,  this  party  is  entitled  to  his 
liberty. 

Patteson,    J. — The  difficulty  in   this  case   arises 

(a)  1  Salk.  348. 
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and  legal  evidence  of  those  facts,  that  the  pauper,  at         i846. 
the  time  the  said  order  was  made,  was  actually  charge-       "   ^    " 
able  to  the  said  parish  of  St  John  at  Hackney.     I  think,  y. 

that,  applying  the  rules  of  common  sense  and  the  ordi-      Watford. 
nary  rules  of  construction  to  this  ground  of  appeal,  we 
cannot  fail  to  read  it  as  stating  only  that  the  appellants 
treat  tlie  examination  as  imperfect,  because  the  fact  of 
chargeability  does  not  sufficiently  appear.     If  they  had 
meant  to  contend  that  the  pauper  could  not,  on  the 
facts  stated,  be  chargeable  to  the  removing  parish,  be- 
cause residence  in  it  did  not  appear,  that  would  have 
been  a  different  objection  altogether,  and  ought  to  have 
been  so  stated.     It  is  very  important  that  it  should  be 
well  understood  that  parties  go  to  trial  on  the  issues 
raised  by  the  objections  taken  in  the  grounds  of  appeal, 
and  on  them  alone.     If  they  are  defective,  they  may  be 
abandoned  and  others  obtained ;  but  it  is  essential  that 
each  party  should  know  the  exact  points  which  they 
come  to  the  sessions  to  try ;  and  it  would  be  unfair  and 
unjust,  after  specially  pointing  out  objections  to  the 
examination,  and  so  directing  attention  to  them,  to  at- 
tempt to  catch  the  respondents  by  objections,  which  the 
grounds  of  appeal,  by  fair  interpretation,  do  not  dis- 
close.    The  next  objection  is,  that  it  does  not  appear 
in  the  examination  that  the  pauper  ever  inhabited  for 
forty  days  in  the  appellant  parish,  to  wliich  she  is  re- 
moved as  her  birth  settlement     That  raises  the  ques- 
tion, whether  forty  days'  residence  is  requisite  to  con- 
stitute such  a  settlement  under  the  13  &  14  Car.  2, 
which  recites  *'  that,  by  reason  of  some  defects  in  the 
law,  poor  people  are  not  restrained  from  going  from  one 
parish  to  another,  and  therefore  do  endeavour  to  settle 
themselves  in  those  parishes  where  there  is  the  best 
stock,  &c;''  and  then  enacts,  that  justices  of  the  peace, 
within  forty  days  after  any  such  person  or  persons  com- 
ing so  to  settle  as  aforesaid,  shall  have  power  by  their 
warrant  to  remove  such  person  or  persons  to  the  place 
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1846.  it  does  not;  but  still  the  words  are  in  the  pr 
j^"^  "  J  tense  —  "we  do,  therefore,  convict;"  and  it  is  und^^: 
Hammond,  their  hand  and  seal  It  seemS  to  me,  therefore,  there  Sa 
nothing  to  shew  but  that  this  is  a  document  having  a 
double  character,  that  of  conviction  and  conmiitment:;  ^ 
and,  if  so^  it  is  bad.  For  these  reasons,  I  think  tbe 
party  is  entitled  to  his  discharge. 

WiLLiABis,  J, — Mr.  Pashky  was  right  in  the  mode 
in  which  he  shaped  his  argument,  in  contending  that  this 
was  only  a  warrant     That  seemed  to  be  his  point,  and, 
I  must  add,  the  only  point  in  the  case.     Now,  in  order 
to  arrive  at  that  conclusion,  what  is  there  to  shew— 
what  have  we  before  us  to  shew  that  there  ever  was  any 
document  assuming  the  shape  of  a  conviction,  but  this? 
Undoubtedly  none  is  recited  whatever.     We  fan  take 
no  notice  of  any  other  proceeding  than  this :  none  other 
is  before  us — none  other  is  recited.  If  there  be  any  other, 
as  to  what  it  was  we  are  lefl  in  the  dark ;  therefore  it 
seems  to  me  this  does  assume  a  double  shape,  that  is, 
though  it  may  be,  as  a  warrant,  sufficient  for  the  gaoler, 
it  also  purports  to  be  a  conviction ;  and  I  think  the  dr- 
cumstance  mentioned  by   my  Brother  Patteson  seems 
to  furnish  an  additional  objection,  because  if  it  be  a  con- 
viction, and  the  justices  say  it  is, — that  they  convicted 
him, — they  do  not  go  on  to  adjudge  that  he  shall  be 
committed  for  a  certain  time,  but,   without  any  such 
adjudication,  they  tell  the  gaoler  to  keep  him  in  cus- 
tody.    That  strikes  me  to  furnish  another  objection  to 
this,  if  considered  as  a  conviction.     I  can  see  no  other 
mode  of  considering  it  but  as  such ;  and  it  therefore 
seems  to  me  that  the  party  is  entitled  to  his  discharge. 

The  prisoner  was  discharged. 
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taining  the  settlement  of  the  husband;  and  it  would 
not  be  worth  while  for  the  appellants  to  dispute  the 
present  order  for  the  purpose  of  shewing  the  hus- 
band's settlement  to  be  in  their  parish.  But  without 
resorting  to  any  such  answer,  it  is  sufficient  to  say 
that  I  think  the  inference  suggested  cannot  be  drawn 
from  the  mere  fact  that  she  is  described  as  a  widow, 
and  removed  to  Watford.  I  think,  therefore,  that 
the  examinations  are  sufficient,  and  that  it  is  not  ne- 
cessary to  go  any  further  in  respect  of  the  husband's 
settlement,  as  the  wife's  was  ascertained  to  be  there 
without  contradiction,  and  that  is  sufficient  to  justify 
her  removaL  The  last  objection  is,  that  the  complaint 
was  not  made  by  parish  officers  having  authority  to 
make  it.  The  stat  13  &  14  Car.  2  says,  that  the 
complaint  may  be  made  by  the  chmrchwardens  or  over^ 
seers  of  the  poor  of  any  parish ;  and  therefore  it  is 
quite  clear  that  either  one  body  or  the  other  could  make 
this  complaint. 


469 


Inhabitants  of 
Watfoed. 


CoLERiDOE,  J.,  concurred. 

WiGHTMAN,  J. — The  only  difficulty  I  had  was  on  the 
last  point,  which  has  been  removed  by  reference  to  the 
Stat.  13  &  14  Car.  2,  c.  12,  s.  1,  where  the  words 
are,  "  churchwardens  or  overseers ;"  and  therefore  a 
complaint  made  by  either  body  will  be  sufficients 

Erle,  J. — I  am  of  the  same  opinion.  If  it  had  been 
necessary,  I  should  have  wished  that  it  should  have  been 
considered  whether  a  complaint  by  the  overseers  would 
not  imply  and  include  the  churchwardens  also  (a). 

Order  of  sessions  confirmed. 


(a)  See  4  &  6  Will.  4,  c.  76,  s.  109  (Interpretation  clause 
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1846.  ^^  ^^®  ^^^  information  and  complaint,  declared  he  was  not  guilty 

the  said  offence :  whereupon  I  the  said  T.  B.  W.  Sanderson,  J 
heing  such  justice  as  aforesaid,  did  proceed  to  examine  into  the  trai 
of  the  said  charges  contained  in  the  said  information ;  and  on  t1 
12th  day  of  Fehruary,  a.  d.  1846,  at  the  parish  aforesaid,  in  th  "^^ 
county  aforesaid,  a  certain  document  was  produced  before  me  I 
said  justice,  and  in  the  presence  of  the  said  Seth  Turner,  which  i 
document  is  as  follows.     [The  contract  was  then  set  out,  and  th^^ 
evidence,  and  the  conviction  continued: — ]  Therefore,  it  manifeidj^^' 
appearing  to  me  the  said  T.  B.  W.  Sanderson,  so  being  such  jiuticep- 
as  aforesaid,  that  the  said  Seth  Turner  is  guilty  of  the  offence  chai^geA. 
upon  him  in  the  said  information  and  complaint,  I  do  hereby  convicC^ 
him  of  the  offence  aforesaid ;  and  I  do  hereby  order  and  adjudge 
that  the  said  Seth  Turner,  for  the  offence  aforesaid,  be  imprisoned  is 
the  house  of  correction  at  Kirkdale  aforesaid,  there  to  be  and  remain 
and  be  held  to  hard  labour  for  the  term  of  one  month  from  this  the 
said  12th  day  of  Februaiy,  1846 ;  and  I  do  hereby  command  joo 
&c.  to  take  and  convey  the  wd  Seth  Turner  to  the  said  houie  of 
correction,  and  to  deliver  him  "  &c.     It  concluded  with  an  adjudi- 
cation as  to  wages. 

Bodkin  moved  to  discharge  the  prisoner. — The  oonvio- 
tion  does  not  disclose  any  l^al  offence.  This  instrument 
must  be  construed  with  the  same  degree  of  strictness  as 
an  indictment,  and  those  facts  which  would  tend  to  shew 
the  innocence  of  the  prisoner  ought  to  be  negatived : 
Paley  on  Convictions,  108.  It  is  merely  aUeged^  that  the 
prisoner  contracted  to  serve,  and  then  absented  himself, 
which  may  have  been  with  the  consent  of  the  master ; 
and  no  inference  can  be  drawn  from  the  fact  of  the  master 
or  his  agent  being  the  complainant.  In  Rex  v.  MaUin' 
son  {a)  and  Rex  v.  Uriah  Corden  (b)  convictions  for  tak- 
ing fish  were  held  bad  for  omitting  to  negative  the  con- 
sent ;  and,  in  Rex  v.  Jervis  (c),  for  not  stating  negatively 
that  the  defendant  was  not  qualified  to  kill  game,  nor 
had  license  of  the  owner.  The  charge  must  be  set  out 
in  the  information,  and  the  evidence  will  not  carry  it 

(a)  2  Burr.  679.  (b)  4  Burr.  2279. 

(c)  1  Burr.  148. 
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Married,  single,  or  widowed        .    Single.  1846. 

Condition  of  life,  and  previous  i  Derives  her   income  from  a 

occupation  (if  any)  .        .         J       settlement  upon  her. 
Previous  place  of  abode       .        .     Upper  Eaton-street,  Pimlico. 
Religious  persuasion,  so  far  as  \ 

known     ....         J 
Duration  of  existing  attack 
Whether  first  attack 
Age  (if  known)  on  first  attack    . 
Whether  subject  to  epilepsy 
Whether  suicidal  or  dangerous  i 

to  others  ...         J 

Previous  places  of  confinement,^ 

(if any)   .        .        .        .         / 
Whether  found  lunatic  by  inqui- 1 

sition,  and  date  of  commission  j 
Special  -  circumstances  (if  any)-i 

preventing  the  patient  being  I 

examined,  before  admission,  se-  y 

paiately  by  two  medical  prac-  I 

titioners  .        .        .        J 

Special   circumstances  (if  any)  -j  Being  constantly  watched  by 

preventing  the  insertion  of  any  |>      an    attendant    whom    she 

of  above  particulars         .        .  i      fears. 

J.  C.  Rowlatt. 
Dated,  &c. 

To  Messrs.  Perkin  &  Millingen, 

Proprietors  of  York  House,  Battersea." 

The  return  then  stated,  that,  together  with  the  lunatic, 
two  medical  certificates  had  been  received  by  Dr.  Mill- 
ingen.    The  certificates  were  as  follows  : — 

''  I,  Thomas  Willmott;  being  a  surgeon  and  apothe- 
cary duly  qualified,  hereby  certify  that  I  have  this  day, 
separately  from  any  other  medical  practitioner,  visited 
and  personally  examined  M.  E.  R.,  the  person  named  in 
the  accompanying  statement  and  order,  and  that  the 
said  M.  E.  R.  is  a  person  of  unsound  mind,  and  a  proper 
person  to  be  confined ;  and  that  I  have  formed  this  opin- 
ion from  the  following  fact,  namely,  that  $he  labours 
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under  deluMmti  of  various  kinds t  and  that  she  is  dirty 

indecent  in  tfm  e^irmm 

"Thomas  Willmott, 

"  1 7,  Upper  Eaton-street,** 

The  iecond  certificate  followed  the  same  form  a§  ^Je 
other,  concluding  thus : — **  and  that  I  have  formed  "tliii 
opinion  from  the  *  following  ltt#t>  conversaiioji  I  haw  Jim^ 
this  day  with  the  said  AL  E»  R 

"  Wflliam  GrtffitHj 

*'  Dated,**  &e.  "  HI,  Lower  Belgrave-etreet- ** 

The  return  then  stated  the  identity  of  Martha  Cli^«^ 
beth  Ehoda  Shuttleworth  with  the  Martha  EUzat^^th 
Kbodei  mentioned  in  the  certificate. 

Parr^  now  moved  that  the  lunatic  might  be  oi^ 
charged  (a). — The  order  by  which  the  lunatic  was  pla^ow 
in  eonfitiement  purports  to  be  made  under  the  provisi*^^** 
of  the  B  k9  YkL  c,  100,  s&  44,  45,  but  is  defect*  ^"^' 
because  it  omits  to  state  various  particulars  required  ^J 
the  act  The  45th  section  declarea,  that  **  no  person  st»^^ 
be  received  into  or  detained  as  a  lunatic  in  any  hoip*  *^^ 
without  an  order  under  the  hand  of  some  peraon^  acco*"^' 
ing  to  the  form,  and  stating  the  particulars  required  * 
Schedule  B  annexed  to  the  act"  (b) ;  but  on  referring 


-i>o 


(a)  This  motion  had  been 
first  made  the  day  before  in 
the  Bail  Court,  before  PattescUy 
J.,  who  thought  the  second  cer- 
tificate defective  for  not  stating 
any/acty  and  that  some  answer 
should  have  been  given  to  each 
of  the  particulars  in  the  form, 
and  the  special  circumstances 
preventing  better  answers  stat- 
ed at  the  end;  but  desired  to 
have  the  case  referred  to  the 
full  Court. 

(b)  Sect.  46  of  8  &  9  Vict. 


c.  100,  enacts,  that  no  persc:^^    ^ 
(not  a  pauper),  whether  bei^-^^ 
or  represented  to  be  a  lunat^^    ^ 
....  shall  be  received  into  ' 
detained  in  any  licensed  hou 
and  no  person  (not  a  pauper 
shall  be  received  into  or  de^"^^ 
tained  as  a  lunatic  in  any  hos^"^^ 
pital,  without  an  order  under^ 
the  hand  of  some  person  ac- 
cording to  the  form,  and  stat- 
ing the  particulars  required  in 
schedule  B  to  thb  act  annex- 
ed, nor  without  the  medical  cer- 
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iile,  it  appears  that 
lor  b  any  reason 

cordiDg  to  the  form 
e  C,  annexed  to  this 
;wo  physicians,  sur- 

apothecaries,  who 
B  iu  partnership,  and 
lom  shall,  separately 
;her,  have  personally 
the  person  to  whom 
lot  more  than  seven 

previously  to  the 
>f  such  person  into 
e  or  hospital,  and 
signed  and  dated  the 
e  day  on  which  such 
11  have  been  so  exa- 
d  every  person  who 
ire  or  detain  any  such 
any  such  house  or 
s  aforesaid,  without 

and  medical  certifi- 
^resaid,  and  any  phy- 
feon,  or  apothecary, 
knowingly  sign  any 
al  certificate  as  afore- 
L  shall  untruly  state 

particulars  required 
^  shall  be  guilty  of  a 
lor.    Sect.  46  enacts, 

physician,  suigeon, 
uy,  signing  such  cer- 
lall  specify  therein 
r  facts,  whether  aris- 
lis  own  observation, 
e  information  of  any 
on,  upon  which  he 
d  his  opinion,  that 

to  whom  such  cer- 
ates is  a  lunatic  or 
person,  br  an  idiot, 
I  of  unsound  mind. 
B  contains  a  form  of 
lie  reception  of  a  pri- 
it:— 


many  of  these  have  not  been 
given  why  they  have  been 

**  I,  the  undersigned,  hereby 
request  you  to  receive  A.  B., 
a  lunatic,  [or  an  insane  person, 
or  an  idiot,  or  a  person  of  un- 
sound mind],  as  a  patient  into 
your  house,  [or  hospital.}  Sub- 
joined is  a  statement  respecting 
the  said  A.  B. 

Signed, 

^ame. 

Occupation  (if  any). 

Place  of  abode. 

Degree  of  relationship,  (if 
any),  or  other  circumstances  of 
connexion  with  the  patient. 

Name  of  patient,  with  Chris- 
tian name  at  length. 

Sex  and  age. 

Married,  single,  or  widowed. 

Condition  of  life,  and  pre- 
vious occupation,  (if  any). 

Previous  place  of  abode. 

Religious  persuasion,  so  far 
as  known. 

Duration  of  existing  attack. 

Whether  first  attack. 

Age  (if  known)  on  first  at- 
tack. 

Whether  subject  to  epilepsy. 

Whether  suicidal  or  danger- 
ous to  others. 

Previous  place  of  confine- 
ment (if  any). 

Whether  found  lunatic  by 
inquisition,  and  date  of  com- 
mission. 

Special  circumstances  (if  any) 
preventing  the  insertion  of  any 
of  above  particulars. 
Signed, 

Name. 

Dated,  &c. 

Directed  to,  &c." 


1846. 


K  K 


N.  8.C. 
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1846.        Inui  be0ii  oboer^ed  as  to  the  necematy  of  etatfaig  tii^ 
contract,  idiewt  tkat  it  ii  importaat  to  know  m  ¥l»'t> 
waj  the  abeenting  hnnfldlf  firom  the  servioe  Was  ooeik^ 
sbned.     It  ought  to  have  been  stated  to  have  oecamiS- 
without  leave  and  without  kwfnl  exc«e.     With  w-^ 
spect  to  the  third  point,  I  should  be  reluctant  thaU 
any  opinion  of  mine  on  the  TaKdily  of  this  ^ontnict- 
on  the  gxound  of  public  policy  should  be  acted  on  flo  aa 
to  prevent  either  party  from  being  made  amenaUe  fir 
the  breach  of  it. 

Patteson^  J. — This  conviction  states  that  the  tUf 
gistrate  has  found  the  party  gu3ty  of  the  said  oflfenoe, 
that  is,   the  offence  hud  in  the  inrformation.      Hei 
the  question  arises,  whetfaer  there  is  any  offence  laid 
bk  the  infonnation :  that  depends  on  the  question,  whe- 
ther it  is  sufficient  merely  to  say  that  the  party  ab- 
sented himself  iiom  the  service,  or  whether  it  is  not  ne- 
cessary, in  stating  the  absenting,  to  add,  "  without  any 
lawful  excuse."     If  it  is  necessary  to  make  that  addi- 
tion, ^en  the  offence  here  stated  is  no  offence  at  alL 
But  then  it  goes  on  to  say,  that  "  the  defendant  did 
thereby  then  and  there  neglect  to  fulfil  his  contract." 
Now  that  allegation  does  not  distinctly  or  directly,  but 
only  inferentially  aver  that  tlie  defendant  failed  to 
fulfil  his  contract ;  so  that,  if  the  absenting  is  not  well 
laid,  the  not  fulfilling  is  not  well  laid.     So  that  we 
come  back  to  the  question,  whether  it  is  necessary  to 
say  that  the  absence  was  without  lawful  excuse ;  and 
in  my  opinion   it  is,   and  "it  is  not  sufficient   to  say 
merely  that  the  party  absented  himself.     The  defendant 
might  have  broken  his  leg ;  and,  as  the  allegation  does 
not  negative  the  possibility  of  such  a  cause  of  absence, 
or  some  other  which  would  be  equally  an  answer  to  the 
charge,  I  do  not  see  that  *any  charge  has  been  laid  in 
this  information. 
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tisfied  that  there  are  some  defects  in  form,  we  should  at  1846. 
once  order  her  discharge.  That»  however,  I  am  very 
fiur  firom  admitting.  Suppose  the  person  were  really  here 
before  us,  as  she  is  presumed  to  be,  and  raving  mad, 
would  it  be  right  for  us  to  let  her  loose  on  the  world 
because  of  some  informality  in  her  confinement  ?]  Any 
person  unlawfully  or  informally  confined  is  entitled  to 
be  liberated.  In  the  case  supposed,  a  lunatic  if  discharged 
might  again  be  immediately  given  into  safe  custody  in  a 
more  formal  manner.  If  this  be  not  so,  then  no  formal 
objections  can  be  taken.  [£r/e,  J. — The  act  provides  a 
safeguard,  by  enacting,  that  any  person  shall  be  guilty  of 
a  misdemeanour  if  he  shall  admit  or  detain  a  lunatic  in 
any  licensed  house  or  hospital  without  a  proper  order 
and  medical  certificates.] 

Lord  Denman,  C.  J. — I  think  that  the  only  difficulty 
in  this  case  arises  from  the  doubts  in  my  Brother  Pattc' 
san^s  mind.  His  opinion  is  one  to  which  the  utmost 
deference  is  due ;  but  still,  being  called  on  to  decide,  we 
must  now  pronounce  an  independent  judgment.  Tlie 
case  appears  to  me  entirely  unexceptionable.  It  is  clear 
that  there  would  be  no  security  for  the  public,  and  none 
for  the  unfortunate  persons  who  are  the  objects  of  this 
act  of  Parliament,  unless  there  were  a  particular  adminis- 
tration of  it  applicable  in  their  case,  which  is  in  itself 
entirely  peculiar.  In  a  former  state  of  things,  oppres- 
sion was  often  practised  on  these  unfortunate  persons  by 
those  who  had  an  interest  in  confining  them ;  and  several 
acts  of  Parliament  were  passed  for  their  protection.  The 
3  &  4  Will.  4,  the  last  of  these  acts,  was  found  not  to 
have  a  satisfactory  operation.  A  later  act  was  therefore 
passed,  providing  for  many  things,  in  a  spirit  of  the  ut- 
most care  and  tenderness,  for  the  protection  of  lunatics, 
in  every  way  in  which  it  was  possible  to  make  such  pro- 

KK  2 
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In  re 

WORTH « 


visloDp     With  regard  to  the  safety  of  the  piiblit\  it   \Viu» 
provided  that  those  who  should  make  a  certain  decliirTi-' 
tion  m  to  the  state  of  these  persoo&j  should  liave  po^v^er 
to  issue  an  order  for  their  detention-     No  ooe  in  part-i- 
eidar  is  required  to  do  tliia,  but  he  must  be  one  who  h»« 
bad  opportunity  of  knowing  the  etate  of  tboee  pereaos 
respecting  whom  he  lias  made  the  dedaration ;  for  it  i* 
not  dependent  on  the  particular  chamcter  of  the  person 
nmking  the  dedaration  whether  he  could  iasue  the  order? 
but  his  right  to  issue  it  dependg  upon  his  opportutiity 
of  judging  and  on  hie  use  of  that  opportunity.     There 
could  be  nothing  more  proper  than  the  conduct  of  th« 
dergyman  of  the  paneh  in  this  case,  where  he  fouritl  * 
person  in  such  a  state  that,  with  a  view  to  the  protectioii 
and  advantage  of  that  person  herself,  it  w^  necess^rj 
she  should  be  confined*     Butj  then,  it  was  said   tl*^^ 
the  act  of  Parliament  was  peculiar  in  its  terms;,  and  iii^* 
these  temia  must  be  exactly  observed*  and  that  no  f^^*^*" 
son  could  have  a  right  to  send  another  tu  an  a§yluiii  »^^*^ 
less  the  order  contained  all  the  particulars  which  w  ^^^^ 
mi  forth  in  a  form  of  order  contained  in  the  act 

The  question  that  first  presents  itself  is,  whether  the 
quisite  statements  do  or  do  not  sufficiently  appear  in 
order.   In  my  opinion  they  do.   The  statement  with  -^         ,, 
spect  to  the  religion  of  the  lunatic  was  made  to  the  ft^^"^^. 
extent  of  the  knowledge  of  the  person  who  made  it 
said  she  had  no  religious  opinions  or  belief  that  he 
of,  and  this  appeared  to  be  all  that  it  was  possible  for  hi 
to  say.    Then,  with  respect  to  the  statement  of  the  p 
Tious  history  of  the  person,  there  was  a  reasonable  an( 
sufficient  excuse  given  for  not  going  into  the  minute  par- 
ticulars of  that  history.  And  if  one  person  had  long  ex- 
ercised a  particular  influence  over  the  deranged  mind  of 
another,  it  was  impossible  to  expect  that,  in  all  respects 
whatever,  a  third  party  should  be  able  to  ^ve  a  minute 


MICHAELMAS  TERM,  10  VICT.  477 

account  of  the  former  history  of  the  deranged  person.  i846. 
In  this  instance  it  would  be  particularly  diflGicult,  for  she 
stated  that  she  was  in  a  constant  state  of  alarm  from  one 
unceasingly  watching  her.  As  to  the  first  certificate, 
the  language  of  the  46th  section  gives  the  form  of  it, 
and  the  previous  section  enacts,  that  any  such  certificate 
shall  contain  certain  particulars.  These  provisions  are 
more  directory  than  essential,  and  they  are  sufficiently 
complied  with  if  parties  state  all  that  they  have  been 
enabled  to  know  of  the  state  of  the  persons  with  respect 
to  whom  they  are  about  to  put  the  act  in  force.  Then, 
as  to  the  first  certificate,  it  states  that,  in  Dr.  MilUngen's 
opinion,  this  woman  required  to  be  put  under  the  care 
of  some  one,  for,  he  says,  she  laboured  under  various 
delusions,  and  was  dirty  and  indecent  in  the  extreme. 
It  is  monstrous  to  expect  that  all  the  particulars  of  these 
delusions,  of  this  dirtiness  and  indecency,  should  be 
stated.  Many  things  might  be  considered  by  some  per- 
sons as  delusions  to  which  others  would  not  give  the 
same  character.  That  would  depend  on  mere  difierence 
of  opinion.  Questions  in  Courts  of  justice  might  arise 
on  such  statements,  which  questions  are  now  by  this  act 
of  Parliament  referred  to  the  decision  of  persons  skilful 
in  such  matters.  It  is  enough,  if  these  skilful  persons 
state  that  what  they  deem  to  be  delusions  existed,  for 
among  them  the  nature  of  such  delusions  is  well  under- 
stood. The  latter  clause  of  the  certificate,  that  the 
lunatic  was  dirty  and  indecent  in  the  extreme,  is  it- 
self sufficient  to  indicate  the  existence  of  a  delusion 
which  put  her  into  a  state  to  require  protection,  and 
the  statement  of  the  particulars  of  this  delusion  might 
be  such  as  only  to  disgust  all  that  read  them,  without 
giving  any  value  to  the  paper  which  contained  them. 

The  second  certificate  does  not  quite  follow  the  act  of 
Parliament     This  is  to  be  regretted.     If  it  had,  the 


imfu 


questioD  raided  might  have  beeo  aTolded*     Still#  if"    it 
statee  what,  iii  substaooe,  ia^  equivalent  to  tlie  form  gi\^^o 
in  the  act,  it  is  sufficient*     None  of  these  certifica-t^s 
are  final.     The  object  of  them  is  only  to  put  tlwngs  m  m 
train  of  inquiry ;  and,  witli  reipect  to  the  natiu^  of  thm 
facts  to  be  stat^d^  the  object  was  to  point  out  tie  sourcc^a 
from  which  they  were  derived,  i§o  as  to  make  that    in- 
quiry the  more  easy,  and  not  to  enter  into  partictila^^ 
on  which  those  who  read  ihem  might  not  be  able   to 
form  any  satisfactory  opinion.     It  eeome  to  me,  that   i^ 
those  respects  the  certifit^te  ha*  subs  tan  tiallj  compXiw 
with  all  that  was  reri^uired,  and  is  therefore  a  good  cer- 
tificate.    But  I  may  go  fiirther,  and  say,  that  if  '^^^ 
Court  was  of  opinion  tliat  the  nnfortunate  person  \b  &ti^ 
in  anyway  dangerous,  it  woidd  not  mi  aside  the  oert^ifi" 
oite  upon  matter  of  mere  form.     Indeed,  the   Co^^*^ 
c*)uld  not  set  aaide  the  certificate ;  it  lias  no  power  tCF  ^^ 
m ;  It  could  only  eet  tlie  person  at  liberty.     But    <J^  ,  1 
Court  would  not  be  justified  in  setting  at  liberty  a  i^^^^' 
son  still  in  such  a  state  as  to  be  dangerous  to  the  paK'^^ 
or  to  herself.     It  might  be  said  that  we  could,  \mC^^^ 
diately  after  doing  so,  order  her  fresh  arrest,  as  a  mat^^^^^^ 
of  necessary  safety  to  herself  and  others;  but  why       ^^ 
we  possess  this  power  ?  Because  the  public  peace  mi^^'^ 
be  endangered  by  her  discharge.     Is  it  not  better  tk-^     ^ 
this  person  should  remain  in  custody,  to  be  p.Ti||if^iii 
and  dealt  with  by  the  competent  authorities  del 
under  the  Great  Seal  ?    It  seems  to  me  that  the  Cou: 
would  be  abusuig  the  very  name  of  liberty  if  it  said  \^^^^ 
this  case,  "  Let  this  woman  be  restored  to  liberty,**  whe^-^ 
it  could  only  be  a  curse  to  herself  and  others,  and  whei^ 
those  who  ought  to  feel  most  anxious  for  her  welikie 
could  have  no  desire  but  that  the  restraint  on  her  should 
be  continued,  unless  it  could  be  shewn  that  that  le- 
straint  was  in  its  nature  improper  or  injurious  to  the 
person  it  was  meant  to  protect. 
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Coleridge  and  Wiqhtman,  Js.5  concurred. 

Eble,  J. — I  am  of  the  same  opinion  with  my  Lord, 
and  have  only  one  remark  to  add :  The  prohibition 
in  the  8  &  9  Vict  c.  100,  a.  45,  is,  that  no  person 
shall  be  received  into  licensed  houses  or  hospitals  imless 
with  proper  certificates.  This  seems  to  apply  only  to 
keepers  of  licensed  housed  or  hospitals,  who  are  declared 
to  be  guilty  of  a  misdemeanour  if  they  contravene  the 
rule,  and  not  to  refer  to  all  cases  of  lunatics  and  their 
confinement.  As  regards  them,  therefore,  generally,  and 
their  confinement,  the  rules  of  common  law  remain  as 
before  the  act 

Bule  discharged. 


The  Queen  v.  The  Inhabitants  of  Anderson.  Nov.  I81A. 

yjN  appeal  against  an  order  of  two  justices  for  the  re-  A  groand  of 
moval  of  James  Furber,  Mary  his  wife,  and  Frederick  bLh  a  tettle- 
their  child,  from  the  parish  of  Lytchet  Minster  tx)  the  ™w!  STm!  ^ 
parish  of  Anderson,  both  in  the  county  of  Dorset,  the  ^  */^f  * ****** 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  had  **  for  many 
this  Court  on  the  following  case.     The  sixth  and  ma-  1832,*1833, ' 
terial  ground  of  appeal  was  as  follows :  ^^^^i  office 

**  That  the  said  paupers  were,  at  the  time  of  granting  of  aaacasor  and 
the  said  order,  and  are  now  legally  settled  in  the  parish  land  tax  and 
of  Chaldron  Herring,  in  the  said  county  of  Dorset,  by  JJc.  ll.,to" 

which  said 
ofioe  be  was  dnl  j  and  legally  appointed,  and  daring  which  yean  he  was  an  inhabitant  and 
resident  in  C.  H." 

Uetd,  Ist,  That  this  was  a  sufficient  statement  of  a  public  annual  office;  as  the  office  men- 
ticmed,  bemg  created  by  set  of  Parliament,  was  known  to  the  Court. 

2nd,  That  the  words  *'  duly  and  legally  appointed  '*  shewMl  ^at  the  pauper  served  the 
office  for  himself  and  on  hb  own  account. 

3rd,  That  residence  for  forty  days  sufficiently  appeared,  as  the  words  '*  daring  which 
years  "  most  be  taken  to  mean  strictly  "  during  the  whole  of  which  years." 
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1846.        for  the  expenses,  &c     And  the  41st  section  provides, 
TlieQuBBK     *^*»  "^  ^^^^'^  ^^  pauper's  settlement  cannot  be  ascertained, 

_      »•        .  the  county  where  he  is  found  shall  be  liable  for  the 
The  Jmtioet  of  . 

Radnor,      costs  of  nudntenance  in  the  asylum;  and  the  justices  aie 

to  make  an  order  to  that  effect  on  the  treasurer  of  such 
county.  No  such  order  has  in  this  case  been  made  under 
this  section.  The  order  of  sessions  was  discharged,  not 
because  the  settlement  of  the  pauper  was  not  in  the 
parish  of  Heyop,  but  because  the  order  ought  to  have 
been  made  by  the  justices  of  Salop,  and  not  by  the  jus- 
tices of  Radnor:  Regina  v.  Heyop  (a). 

Paskky,  contrk. — The  9  Geo.  4,  c.  40,  throws  the 
primary  liability  of  supporting  insane  paupers  on  the 
county  fund.  In  Regina  v.  TTie  Justices  of  Kent  (J), 
the  Court  held,  in  an  appeal  under  this  statute,  that  the 
derk  of  the  peace  was  properly  made  respondent,  be- 
cause the  justices  were  the  parties  interested ;  and  in 
Regina  v.  Darton  (c),  Pattesany  J.,  expressed  an  opinion 
that  the  county  treasurer  was  at  first  l^ally  obliged  to 
pay.  Money,  therefore,  has  been  paid  by  this  parish,  in 
ease  of  the  county  fund,  which  they  are  entitled  to  have 
refunded  by  some  means ;  and  the  remedy  by  action  not 
being  available  in  such  case,  the  Court  will  grant  a 
mandamus.  Money  paid  under  a  void  authority  may 
be  recovered  back;  Lindon  v.  Hooper  (d);  and  the 
parish  officers  of  Heyop,  having  paid  a  sum  of  money 
imder  an  order  of  justices  which  they  could  not  disre- 
gard, but  which  was  afterwards  quashed  by  this  Court, 
are  in  the  same  situation  as  if  no  such  order  had  ever 
been  made.  The  case,  in  principle,  is  much  the  same  as 
the  liability  of  a  parish  to  pay  for  surreal  aid  and  at- 
tendance afforded  to  casual  poor,  although  such  attend- 


(a)  Ant6,  p.  270.  (c)  12  A.  &  E.  78. 

{b)  2  Q.  B.  R.  686.  (<Q  i  Cooper,  419. 
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was  duly  and  legally  appointed,  and  that  he  served  it 

for  himself,  and  on  his  own  account,  and  that  he  resided 

in  the  parish  of  Chaldron  Herring  throughout  the  pe-  oT 

nod  of  his  service.      Ihis  proof  having  been    gone     amdbrmn. 

through,  the  sessions  confirmed  the  order,  subject  to 

the  opinion  of  this  Court 

The  question  for  the  opinion  of  thb  Court  is,  whether 
the  statement  in  the  sixth  ground  of  appeal  was  sujBi- 
cient  to  let  the  appellants  into  proof  of  the  settlement 
alleged  therein.  If  the  Court  should  be  of  opinion  that 
it  was  sufficient,  the  order  of  sessions  and  the  order 
of  removal  are  to  be  quashed ;  if  not,  the  order  of  ses- 
nons  is  to  be  confirmed. 

Lucena  and  ffoohSf  in  support  of  the  order  of  ses- 
sions.— There  are  three  objections  to  which  the  sixth 
ground  of  appeal  is  open.  It  does  not  state,  that  the 
office  said  to  confer  the  settlement  was  a  public  annual 
office ;  nor  that  the  pauper  executed  it  for  himself  and 
on  his  own  account;  nor  that  he  resided  forty  days 
in  the  parish  while  he  filled  the  office.  The  words  of 
the  3  W.  &  M.  c.  11,  s.  6,  are :  "  That  if  any  person, 
ivho  shall  come  to  inhabit  in  any  town  or  parish,  shaU, 
for  himself,  and  on  his  own  account,  execute  any  pub- 
lic annual  office  or  charge  in  the  said  town  or  parish 
during  one  whole  year,  then  he  shall  be  adjudged  and 
deemed  to  have  a  legal  settlement  in  the  same."  These 
words,  however,  are  not  used  in  this  ground  of  appeal, 
nor  any  equivalent  to  them ;  and  a  series  of  cases  have 
decided,  that  all  the  requisites  of  a  settlement,  whether 
it  be  in  examinations  or  grounds  of  appeal,  must  be 
expressed :  Regina  v.  IVymondham  (a),  Regina  v.  Sher^ 
bum  {b\  Begina  v.  Leeds  (c),  Regina  v.  St.  PauFs,  Covent 


(a)  2Q.B.R.541.  (b)  Id.  545. 

(c)  Id.  547. 
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1846. 

June  6.  The  Queen  v.  The  Inhabitants  of  St.  Mabtin. 

A.  and  B.,  two  vJN  appeal  against  an  order  of  two  justices  for  the  re- 
riihes,  mm,  by  Q^oval  of  Mary  Ann  Escott  and  her  family  from  the 
x^^^todfor  P^^'^  ^^  •^*'  Martin,  in  the  parish  of  New  Sanun,  to 
aUparpotet  the  united  parishes  of  St.  John  the  Baptist  and  St 
(exorat  eodesi.  Benedict^  in  the  town  of  Glastonbury,  in  the  county  of 
\Kxi\\-^BM,  Somerset,  the  sessions  quashed  the  order,  subject  to  the 
**h'  h^l^«d  ^P""^^  ^^  ^®  Court  on  the  following  case : — 
a  settlement  in 

^1^  ^  Previous  to  the  year  1834,  and  up  to  that  period,  the 
™|^  ^"'  town  of  Glastonbury,  in  the  county  of  Somerset,  con- 
moved  to  die  .  sisted  of  two  distinct  parishes,  each  maintiaining  its  own 
ofA.  and^B.**  P^^'  *°^  known  respectively  as  the  parishes  of  St 
John  the  Baptist  and  St  Benedict 

On  the  22nd  day  of  May  in  that  year,  an  act  4  TVilL 
4,  c  xxiii,  was  passed  for  uniting  the  two  parishes  for 
all  purposes  whatsoever,  (except  ecclesiastical  mattera), 
and  that  they  should  thenceforth  be  called,  known,  and 
distinguished  by  the  name  of  the  United  Parishes  of  St 
John  the  Baptist  and  St  Benedict,  in  the  town  of  Glas- 
tonbiuy,  in  the  county  of  Somerset.  The  pauper,  Mary 
Ann  Escott,  is  an  illegitimate  child,  and  was  bom,  in 
.  February,  1813,  in  the  parish  of  St  John  the  Baptist, 
Glastonbury.  On  the  8th  June,  1830,  she  married  her 
late  husband,  John  Escott,  whose  legal  settlement  at 
the  time  of  his  death,  which  happened  on  the  19th 
January  last,  was  unknown.  The  pauper  and  her  chil- 
dren having  become  chargeable  to  the  parish  of  St 
Martin,  in  which  she  resided,  an  order,  dated  the  25th  day 
of  June,  1845,  was  made  by  the  borough  justices  for  their 
removal  to  the  united  parishes  of  St.  John  and  St  Benedict, 
Glastonbury,  against  which  order  an  appeal  was  entered, 
and  came  on  for  hearing  at  the  borough  sessions  in  October 
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[_Cokridffey  J. — It  is  said  that  he  was  "  duly  and  legally** 

appointed.    JErky  J. — That  seems  to  me  to  exclude  the 

notion  of  his  having  served  the  office  for  or  by  another 

person.]     His  service,  personally,  however,  must  have     Anobrson. 

been  proved ;  and  all  things  which  must  be  proved  ought 

to  be  stated:  Regina  v.  The  Justices  of  Kesteven  (a). 

Thirdly,  there  is  no  statement  of  residence  for  forty 
days.  The  words,  "  during  which  years  he  was  a  resi- 
dent and  inhabitant,"  do  not  imply  necessarily  that  he 
resided  forty  days.  The  word  ^'  during  "  may  mean 
**  in  the  course  of."  [Lord  Denman,  C.  J. — "  During 
the  year "  means  strictly  "  during  the  whole  year ;  * 
though  in  conunon  parlance  it  sometimes  is  used  other- 
wise.] A  similar  point  was  taken  in  Regina  v.  Hanky  (&), 
where  it  was  held,  that,  "  at  the  same  time,"  cannot  be 
held  to  mean  ^^  for  all  the  same  time  "  Here  the  ses* 
aions  have  shewn  clearly  what  they  thought  necessary  to 
be  averred  in  the  ground  of  appeal,  by  the  evidence 
they  called  upon  the  appellants  to  give,  in  obedience  to 
the  suggestion  of  Patteson^  J.,  in  Regina  v.  The  Justices 
of  Kesteven  (a). 

Stock,  oontrk,  was  not  called  on  by  the  Court 

Lord  Denman,  C.  J. — It  is  true  that  there  have 
been  many  cases  in  which  some  very  minute  objections 
have  been  taken,  but  some  of  those  in  the  present  case 
are  such  as  could  hardly  be  discovered  without  a  micro- 
scope ;  and,  though  some  of  the  distinctions  in  former 
cases  may  appear  fine-drawn,  I  believe,  if  re-considered, 
all  those  decisions  would  be  maintained.  But,  whether 
or  not  we  have  done  right  in  entertaining  them,  it  has, 
at  any  rate,  become  settled  and  well  understood,  that 
we  will  draw  no  inferences ;  and,  whether  it  be  in  an 

(a)  Ante,  Vol.  1,  p.  161 ;  3  ft.  B.  R,  810. 
(6)  Ante,  Vol.  1,397. 


Andbakok. 
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Ig4g^        examination  or  a  ground  of  appeal,  the  fact  of  a  setde- 
"*     V  -^      ment  must  be  distinctly  stated.    Here,  I  think,  a  setde- 
V.  ment  is  distinctly  stated.     The  pauper  is  said  to  haie 

Ai«mKm«nv.  scrvcd  thc  officc  of  asscssor  and  collector  of  the  land-tax 
in  the  parish  of  Chaldron  Herring  for  the  years  1832, 
1833,  and  1834 ;  to  which  office  he  was  duly  and  kgdly 
appointed,  and  during  which  years  he  resided  in  the  said 
•parish.  In  the  first  place,  therefore,  the  pauper  served 
an  office  for  three  years.  Then  what  was  his  office? 
It  was  one  of  which  we  know  something,  because  it  b 
created  by  act  of  Parliament  The  statement,  therefore, 
in  the  eye  of  the  law,  is  as  if  it  had  said  that  he  served  a 
public  annual  office,  for  it  is  a  public  annual  o£Bce,  and 
the  ground  of  appeal  states  his  appointment  to  it.  The 
words,  *'  duly  and  l^ally  appointed,"  must  mean  thst 
he  was  appointed ;  and  we  are  not  to  presume  either  t 
certificate,  or  that  he  served  by  deputy.  I  think,  there- 
fore, that  this  settlement  is  sufficiently  stated^  and  all 
the  ingredients  of  it  set  out,  and  that  the  sessions  were 
right  in  receiving  the  evidence.  With  reference  to  the 
suggestion  as  to  what  the  sessions  thought  necessary,  I 
would  observe,  that,  if  the  sessions  have  no  doubt,  they 
should  decide  absolutely,  and  not  grant  a  case.  It, 
however,  they  do  grant  a  case,  we  must  decide  it  with- 
out reference  to  their  opinion. 

Coleridge,  J. — I  am  of  the  same  opinion.  Hiis 
settlement  being  imder  the  3  W.  &  M.  c  11,  s.  6,  it 
was  necessary  to  shew  that  the  pauper  served  a  public 
annual  office  on  his  own  account  for  a  year,  and  that  he 
resided  forty  days  of  it  in  the  parisL  The  office  on 
which  it  relies  is  public  by  law,  for  it  was  created  bj 
act  of  Parliament ;  and  we  know  it  to  be  annual,  as  we 
know  thc  office  of  churchwarden,  or  any  other  office  so 
created  by  statute,  to  be  an  annual  office  (a).    It  is  true, 

(a)  See  1  Nolan,  P.  L.,  618. 
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that  a  party  may  be  appointed  for  part  of  a  year,  and  if        i846. 
there  had  been  any  ambiguity  in  the  statement,  I  should    xhi  Qubbw 
have  thought  the  objection  good ;   but  there  is  none.  ?• 

As  to  the  objection  that  a  man,  to  gain  a  settlement,  Andbbbon. 
must  be  serving  himself,  and  on  his  own  account,  it 
seems  to  me,  that  if  you  say  that  a  person  is  appointed, 
and  serves,  that  must  mean  that  he  serves  himself.  As 
to  residence,  I  think  that  there  can  be  no  doubt ;  the 
words,  "during  which  he  was  an  inhabitant  and  resi- 
dent," have  but  one  meaning  to  a  plain  understanding; 
and  there  is  nothing  in  them  which  ought  to  create  the 
difficulty  which  has  been  suggested.  The  act  itself  uses 
the  word  "  during." 

WiGHTMAN,  J. — Without  going  into  a  minute  criti- 
cism on  the  meaning  of  words,  I  am  of  opinion,  that,  in 
express  terms,  or  by  necessary  intendment,  the  settle- 
ment relied  on  is  sufficiently  described,  and  that  a  more 
minute  description  is  not  required. 

Erle,  J. — I  am  of  opinion  that  such  circumstances 
are  stated  as,  by  necessary  intendment,  lead  to  a  state- 
ment of  a  settlement ;  and,  by  necessary  intendment,  I 
mean  words  which  convey  a  sensible  meaning  to  a  ra- 
tional mind,  not  words  which  cannot  by  any  possibility 
be  perverted  to  a  meaning  different  to  that  which  was 
intended.  Such  precision  in  language  would  be  almost 
impossible. 

Orders  quashed. 
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1846. 


The  Metropo- 
litan Police 
Act,  2  &  3 
Tict.  c.  71, 1. 
53,  limits  the 
time  of  bring- 
ing an  action 
for  anything 
donefai  ponu- 
anoeof  that 
act  to  three 


months. 
By  the  3  & 

4  Vict.  c.  84, 
s.  6,  any  two 
justices,  having 
jorisdiction 
within  the 
Metropolitan 
PoUoe  District, 
have  all  the 
powers,  priTi- 
leges,  and  da- 
ties  of  a  police 
magistrate. 

Held,  that 
an  action  for 
anything  done 
by  two  JQstioes 
of  Middlesex, 
under  the  latter 
act,  mast  be 
broaght  within 
three  months. 

The  Metro- 
politan Police 
Acts  are  not 
"•acts  of  a  local 
and  personal 
natare  "  within 
the  meaning  of 
the  5  &  6  Vict, 
c.  97,  s.  5, 
which  extends 
the  time  of 
bringing  ac- 
tions ander 
sach  acts  to 
two  years. 


Babnett  v.  Cox  and  Another,  Esqn. 

vJN  a  former  day  in  this  Term  (a),  Bramwdl  moTed 
for  a  rule  calling  upon  the  defendants  to  shew  cause 
why  the  nonsuit  in  this  case  should  not  be  set  aside^ 
and  a  new  trial  had.  The  action  was  brought  against 
two  magistrates  of  the  county  of  Middlesex^  who  had 
convicted  the  plaintiff  under  the  2  &  3  Vict,  c  47, 
s.  18 ;  and  the  plaintiff  was  nonsuited,  because  the  ac- 
tion had  not  been  commenced  within  three  months,  but 
only  within  six  months  of  the  act  complained  o£ 

The  defendants  acting  under  the  8  &  4  Vict,  c  84,  &  6, 
with  the  powers,  privil^es,  and  duties  of  a  ma^strateof 
the  police  courts  of  the  metropolis  (under  the  2  &  3  Vict 
c  71),  had  committed  the  plaintiff  for  an  offence  undor 
the  2  &  3  Vict  c  47.  The  2  &  3  Vict  a  71,  s.  53, 
limits  the  time  within  which  an  action  may  be  com- 
menced for  anything  done  under  that  act  to  three  oden- 
dar  months;  and  the  55th  section  incorporates  the  2  & 
3  Vict,  c  47,  and  the  10  Geo.  4,  c.  44.  Where  magie- 
trates  derive  their  authority  from  the  2  &  3  Vict.  c.  71, 
then,  according  to  the  case  of  Hazeldine  v.  Grace  (i), 
the  right  of  action  would  cease  at  the  expiration  of  three 
months ;  but,  if  they  do  not  derive  their  authority  finom 
that  act,  the  action  may  be  brought  within  six  months(r). 
The  case  cited  seems  to  adopt  the  same  mode  of  con- 
struction ;  and,  in  EUot  v.  Alien  (d),  the  judgment  of 
Maule,  J.,  is  to  the  same  effect  This  construction 
would  leave  in  operation  the  other  statutes  as  to  cases 
that  come  widiin  them.     The  defendants  are   magis- 

(a)  Nov.  3,  before  Lord />«»-  D.  210. 
many  C    J.,  Coleri4gey  Wight-        (c)  By  the  24  Creo.  2,c44, 

many  and  Erhy  Js.  s.  8. 

{b)  3  Q.  B.  R.  997;  3  G.  &        {d)  1  C.  B.  R.  36. 
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trates  appointed  under  the  general  commission  for  Mid-  1941;, 
dlesex ;  and  by  the  8  &  4  Vict.  c.  84,  s.  6,  they  a)jp 
empowered  to  do  certain  acts  which  one  police  magis* 
trate  could  do ;  but  they  do  not  derive  their  authority 
from  the  2  &  3  Vict  c.  71,  and,  therefore,  although  they 
have  the  same  powers,  they  have  not  the  same  protec- 
tion as  a  police  magistrate. 

2.  The  metropolitan  police  acts  are  of  a  local  and 
personal  nature  within  the  5  &  6  Vict.  c.  97,  the  5th 
section  of  which  enacts,  that,  ^'from  and  after  the  passing 
of  this  act,  the  period  within  which  any  action  may  be 
brought  for  anything  done  under  the  authority  of,  or  in 
pursuance  of  any  such  act  or  acts  shall  be  two  years ;  or 
in  case  of  continuing  damage,  then  within  one  year 
after  such  damage  shall  have  ceased ;  and  that  so  much 
of  any  clause,  provision,  or  enactment,  by  which  any 
other  time  or  period  of  limitation  is  appointed  or  created, 
shall  be  and  the  same  is  hereby  repealed :''  Richards  v. 
£;asto  (a).  Cock  \.  Gent  (b). 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  judgment — If 
the  plaintiff  had  been  committed  by  a  police  magistrate 
under  the  2  &  3  Vict,  c  71,  his  right  of  action  would 
terminate  at  the  end  of  three  months:  Hazeldine  v. 
Grove  (c).  The  defendants  had  not  been  so  appointed, 
but  were  two  magistrates  acting  under  the  3  &  4  Vict 
c  84,  s.  6,  by  which  it  is  provided  that  two  magistrates 
of  the  county,  sitting  in  a  certain  part  of  the  metropolitan 
police  district,  shall  have  all  the  powers,  privileges,  and 
duties  of  a  magistrate  of  the  police  courts  of  the  metro- 
polis. The  defendants,  therefore,  had  all  the  privileges 
of  a  magistrate  of  the  police  courts  of  the  metropolis 
given  by  the  2  &  3  Vict  c.  71,  and,  therefore^  that  pri- 

(a)  15  L.  J.,  N.  S.,  Ex  ,  163.  {h)  12  M.  &  W.  234. 

(c)  3  (i.  B.  R.  991;  3  G.  &  D.  210. 
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1846,        Tilcge  of  the  limitation  of  three  months  upon  any  action 
"^ — * — '       against  him  which  a  police  magistrate  would  have  h«^- 
t.  It  has  alao  been  urged,  that  the  metroiwUtaa  police  A^t& 

*^°^         are  act*  local  and  personal,  or  of  a  local  or  personal 
nature,  within  the  meaning  of  the  5  8e  6  Viet,  c  97,  in 
which  case  the  defendants  would  be  deprived  of    the 
Jimitation  of  three  months.     We  are*  however,  of  Dpin- 
ion,  that  the  acts  in  question  arc  not  within  the  ^   * 
6  Vict  a  97.     They  are  classed  with  the  "  public  »«<* 
general  acts,*'  and  not  with  the  "  public  !4>cal  and  p^^ 
ional  acts,"^  according  to  the  division  directed  by    tli« 
houses  of   Parliament,   as   mentioned   in  Richards     ^* 
Emto  {a)  \  and  they  are  not,  in  our  judguient,  of  a  IcK^ 
and  persontd  nature  within  the  meaning  of  that  aet^     ** 
rarliament,  considering  the  public  importance  of    **^ 
right*  involved  in  them,  and  the  generality  of  their    ^T" 
plication  in  all  districts  within  the  metropolitan  p<^l**^ 
acts.     There  will,  therefore,  be  no  nile  in  this  case. 


Rule  refused-- 
{d)  15  L.  J.,  N.  S.,  Ex.,  163. 


Not.  2arA. 

The  workhouie 
of  a  union  ia 
not  an  impro* 
per  repoaitory 
for  documenta 
of  a  pariah 
within  Uie 
union,  so  aa  to 
make  them  In- 
admisaible  in 
evidence  when 
produced  from 
thence. 


Slater  v.  Hodgson. 

vJN  the  3rd  November  in  this  Term  Knowles  mov< 
for  a  rule    to  shew  cause  why  the  verdict,  which 
been  found  for  the  plaintiff,  should  not  be  set  aside  an< 
a  new  trial  granted,  on  the  ground  of  improper  rece] 
tion  of  evidence.     This  was  a  feigned  issue  directed 
to  be  tried  to  ascertwn  whether  the  parish  of  Carlisle, 
which  consisted  of  nine   townships,   could  have   the 
benefit  of  the  statute  of  43  Eliz.  c.  2.     At  the  trial 
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That,  before  the  making  of  the  first  order,  no  barrister-         1846. 
atr-law  had  ever  attended  or  practised  at  any  court  of     rj^j^,  qu„n 
quarter  sessions  in  the  said  county,  nor  at  any  court  of        jJ^iice-   f 
sessions  in  the  principality  of  Wales,  except  on  a  special     Dbnbioh- 
retainer,  and  that  the  attomies  and  solicitors  of  her  Ma- 
jesty's superior  courts  at  Westminster,  or,  until  the 
abolition  of  the  special  judicature  of  Wales,  of  the 
court  of  great  sessions  for  the  county  of  Denbigh,  prac- 
tising in  the  siud  court  of  quarter  sessions,  had  at  all 
times  audience  in  the  said  court,  and  derived  therefrom 
certain,  gains  and  emoluments. 

That,  in  virtue  of  the  said  order  and  confirmation 
thereof,  cert^  members  of  the  bar  have  since  attended 
the  quarter  sessions,  and  have  claimed  and  been  per- 
mitted to  have  exclusive  audience  as  advocates;  and 
audience  has  been  refused  by  the  said  court  to  deponent 
and  several  other  attornies  of  the  superior  courts  at  West- 
minster, practising  in  the  courts  of  Denbigh,  to  whom  the 
making  of  the  order  has  caused  considerable  pecimiary  loss. 

He  contended  that,  though  it  might  be  right  for  the 
justices  to  regulate  their  own  proceedings,  such  a  rule  as 
this  would  cause  great  hardship,  to  the  poor  particu- 
larly, who  would  be  obliged  to  incur  the  greater  expense 
of  employing  counsel  instead  of  attornies,  as  the  ancient 
usage  of  the  court  had  been.  He  cited  Collier  v. 
Hichs  (a),  where  Lord  Tenterdeny  C.  J.,  refers  to  the 
inconvenience  felt  from  the  want  of  regidar  attendance 
of  barristers  at  remote  places,  and  the  heavy  and  ruin- 
ous expense  likely  to  ensue ;  and  Parke,  J.,  says,  "  No 
person  has  a  right  to  act  as  an  advocate  without  the 
leave  of  the  Court,  which  must  of  necessity  have  the 
power  of  regulating  its  own  proceedings,  in  all  cases 
where  they  are  not  already  regulated  by  ancient  usage." 

Lord  Denman,  C.  J. — I  think  the  rule  is  most  im- 
portant, that  all  courts  of  justice  should  regulate  their 

(a)  2B.&  A(l.G6d. 


The  Court  will 
not  gnmt  a 
numdnmiia  fbr 
a  ratcpnycr  of 
A  towiubip  to 
ifl^ptjet  the  ap^ 
potntment  of 
oreraeerM  of  th« 
fKtOr  for  ih&t 
towBsbip, 


The  Queen  t?.  Habbison  and  Othem  ^ 

In  Hilary  Term  la8t(a),  Pashiej^  obtniried  a  rule  »isi 
for  a  mandamus,  commancling  the  overseers  of  the  poor 
of  the  townnliip  of  Kirbj-Lonsdale,  to  [icrmit  one  Te  J:^- 
nantj  a  ratepayer  of  the  township,  to  mspect  their  aj^ 
{MJintmetit  m  overseers.  At  a  meetlog  of  magistrate^ 
of  whom  three  were  pre&ent^  four  pcrsoue  were  Ap- 
pointed oFerseers  of  the  poor  for  the  towuship  of  Kirby 
LoDsdtde,  The  appointment  was  siguetl  by  two  of  th^ 
three  magistrates  present*  Teunanti  a  rated  inhabit^^^ 
of  the  townshipj  afterwards  went  to  the  magistrates 
and  requested  to  know  wlio  made  the  appointment,  »^** 
tliey  referred  him  to  the  ovcrscere^  who,  tliey  said,  l*^ 
posaesidiou  of  it.  The  ground  of  objectioa  to  the  ^P" 
ixilntment  waa,  that  one  of  the  otemjera  was  not  a  e*^^  , 
Btantial  houaeholdeFj  as  required  by  the  43  Eliz.  c.  2* 

Godson  and  Ramshay  now  shewed  cause.— The  {^^^ 
disclosed  on  these  aflSdavits  are  not  sufficient  to  y}B^^^^^ 
the  Court  in  granting  this  application :  Rex  v.  Clear  C      '' 
This  Court  will  not  interfere  by  mandamus^  when    ^^ 
party  has  a  remedy  either  by  appeal  or  certiorari.  TIp^^^^  . 
has,  in  fact,  already  been  an  appeal  against  this  appoi^^^\ 
ment  since  the  rule  was  granted.     This  is  not  like  ^^^^^"^ 
case  of  Rex  v.  The  Justices  of  Leicester  {c)^  which  wa 
mandamus  to  permit  an  inspection  of  a  county  nu^ 
there  being  no  other  remedy. 


Pashley,  contra. — Assuming  that  there  has  been 
appeal  against  the  appointment,  yet  that  fact  only  she 
that  there  is  a  bona  fide  intention  to  dispute  the  validity 


(a)  Before  Coleridge,  J.        {b)  4  B.  &  C.  899.        (c)  Id.  891 
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of  it.  Before  a  party  can  apply  for  a  certiorari,  he  1845. 
must  specify  on  oath  the  particular  defect  which  exists 
in  the  document^  and  that  cannot  be  ascertained  without 
an  inspection  of  it  Tennant  has  disclosed  a  clear  legal 
right  to  have  this  application  granted.  The  same  prin- 
ciple has  been  recognised  by  the  Court  in  numerous 
cases :  Rex  v.  Great  Farringdon  (a),  Regina  v.  The  Com- 
mittee-men  for  the  South  Holland  Drainage  (b)y  Fox  v. 
Jonts  (c),  Bex  v.  Shelley  (rf). 

Lord  Denman,  C.  J. — This  is  a  very  unreasonable 
application.  There  is  no  authority  for  it ;  and  on  that 
ground  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged, with  costs. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  much 
regret  that  I  granted  the  rule.  The  only  ground  for 
this  application  is,  that  one  of  the  overseers  for  this 
township  ought  not  to  be  appointed,  because  he  is 
not  a  householder,  and  is  not  a  substantial  person. 
These  are  grounds  for  an  appeal.  It  is  admitted  there 
has  been  an  appeal  since  this  rule  was  obtained,  and  on 
the  hearing  of  the  appeal  the  party  will  be  able  to  bring 
into  discussion  both  the  matters  which  are  now  sought 
to  be  submitted  to  jurisdiction  here.  This  was,  in  fact, 
an  application  to  avoid  an  appeal,  and  there  is  no  prece- 
dent for  it  in  point  of  jurisdiction. 

WioHTMAN,  J.,  concurred. 

Rule  discharged,  with  costs. 

(a)  9  B.  &  C.  541.  (c)  7  B.  &  C.  732. 

(Jb)  8  A.  &  E.  429.  (€?)  3  T.  R.  141. 
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NEW  SESSIONS  CASES, 


1846. 


Nav.^h. 


In  the  Matter  of  Van  Boven. 


The 8  &9 Vict.  A  Wfe-IT  of  habeas  corpus  issued  November  IStli, 

eoM^to,  that,  if   directed  to  the  gaoler  of  the  house  of  correction  at 

Yendi^be    ^outh,  to  bring  up  the  body  of  James  Boven,  who  was 

loand  within      detained  in  the  custody  of  the  said  gaoler  under  the  fol- 
one  league  of  ,  , 

the  coast  of  the  lowing  warrant  of  commitment,  dated  Sept.  1,  1845. 
United  King- 
dom, haTing  on 
board  any 
spiriti  not 
being  in  a  cask 
of  certain  di- 
meniions,  or 
(inter  alia)  any 
tobacco  ftalki; 
the  spirits,  &c. 
and  tobacco 
■talks,  and  ves- 
sel, shall  be  for- 
feited. 

Sect.  4  enu- 
merates certain 
excepted  cases 
in  which  ves- 
sels shall  not 
be  forfeited  for 
having  on  board 
tobacco,  &c. 

Sect  50 
enacts,  that 
every  subject 
of  her  Majesty 
who  shall  be 
found  on  board 
any  vessel  lia- 
ble to  forfeit- 
ure under  this 
act,  for  being 
found  within 
any  of  the  dis- 
tances in  the 
act  mentioned 
from  the 
United  King- 
dom, having  on  board  such  goods  or  things  as  subject  such  vessel  to  forfeiture,  and  efery 
person,  not  being  a  subject  of  her  Majesty,  who  shall  be  found  on  board  any  vessel  llabk 
to  forfeiture  for  any  of  the  causes  aforesaid  within  one  league  of  the  United  Kingdoas. 
shall,  upon  conviction,  be  liable  to  imprisonment. 

Held,  by  Coleridge  and  Erie,  Js.,  (Lord  Denman,  C.  J.,  dubitante),  that,  in  a  warmt 
of  commitment  for  an  oflFence  under  a.  50,  it  was  not  necessary  to  negative  the  exeeptkaf 
in  s.  4 ;  the  creation  of  the  offence,  and  the  exceptions  to  it,  being  in  different 


"  Borough  of  Grimsby,  Parts  of  Lindsay,  County  of  Linoolih 
— To  James  Watt,  an  officer  of  customs,  and  to  John  Joseph 
Brian,  the  gaoler  of  the  house  of  correction  at  Louth,  &c 
Whereas  James  Van  Boven  has  this  day  been  duly  convicted  be- 
fore us,  William  Brooks,  Esquire,  Mayor,  Thomas  Bell  and 
Charles  Perceval  Loft,  Esquires,  three  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough  of  Grimshy,  in  the  said 
parts  of  Lindsay^  and  county  of  Lincoln,  upon  the  information 
of  Samuel  Mayor,  Esquire,  an  officer  of  customs,  who  was  directed 
by  the  Commissioners  of  her  Majesty's  Customs  to  prefer  the 
same,  for  that  within  six  mouths  now  last  past,  that  is  to  say,  on 
the  19th  day  of  August  in  the  year  of  our  Lord  1846,  he,  the 
said  James  Van  Boven,  not  being  a  subject  of  her  Majesty,  and 
being  liable  to  be  detained  for  the  offence  therein  mentioned,  was 
found  upon  the  high  seas,  within  one  league  of  the  coast  of  the 
United  Kingdom,  to  wit,  within  one  league  of  the  coast  of  the 
county  of  Lincoln,  on  board  a  certain  vessel,  then  and  there  liable 
to  forfeiture  under  the  provisions  of  a  certain  act  relating  to  the 
customs,  made  and  passed  in  the  year  of  our  Lord  1845,  intituled, 
An  act  for  the  prevention  of  smuggling  ;  for  that  the  said  ressel, 
being  a  foreign  vessel,  was,*  on  the  said  19th  day  of  August,  in  the 
said  year  of  our  Lord  1840,  found  on  the  high  seas  aforesaid 
within  one  league  of  the  coast  of  the  United  Kingdom,  to  wit, 
within  one  league  of  the  coast  of  the  county  of  Lincoln,  the  said 
vessel  then  and  there  having  on  board,  whilst  the  said  vessel  was 
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within  the  space  of  one  league  from  the  said  coast,  and  whilst  the  ^o^g 

said  James  Van  Boven  was  on  hoard  thereof,  divers,  to  wit,  2688        v.    ^     »^ 
pounds  weight  of  tohacco  stalks,  contrary  to  the  provisions  of  the  In  re 

statute  in  that  case  made  and  provided  :  and  whereas  the  said  ^^^  Bovbw. 
James  Van  Boven  was,  on  the  day  and  year  last  aforesaid,  for  the 
offence  aforesaid,  detained  hy  James  Watt,  heing  then  and  there  an 
officer  of  customs,  and  hy  him  taken,  hrought,  and  carried  into  a 
certain  place  on  land  in  the  United  Kingdom,  to  wit,  into  the 
parish  of  Great  Grimshy,  in  the  said  horough  of  Grimsby,  in  the  * 
said  parts  of  Lindsay,  in  the  said  county  of  Lincoln  :  And  where- 
as we,  the  said  justices,  did  adjudge  that  the  said  James  Van 
Boven  should,  for  the  said  offence,  be  imprisoned  in  the  house  of 
correction  at  Louth,  in  the  parts  and  county  aforesaid,  and  be 
there  kept  to  hard  labour  for  the  term  of  six  calendar  months : 
These  are,  therefore,  to  require  you,  the  said  James  Watt,  forth- 
with to  take,  carry,  and  convey  the  said  James  Van  Boven  to  the 
house  of  correction  at  Louth,  in  the  said  parts  of  Lindsay,  in  the 
said  county  of  Lincoln,  and  to  deliver  him  into  the  hands  of  the 
gaoler  or  keeper  of  the  said  house  of  correction.  And  we,  the 
said  justices,  do  hereby  authorise  and  require  you,  the  said  John 
Joseph  Brian,  the  gaoler  or  keeper  of  the  said  house  of  correc- 
tion, to  receive  and  take  the  said  James  Van  Boven  into  your 
custody,  and  to  keep  the  said  James  Van  Boven  for  the  term  of 
six  calendar  months  to  hard  labour."  (a) 

(a)  By  s.  2  of  8  &  9  Vict,  forfeited." 
c.  87,  it  is  enacted,  "  That  if  Sect.  4  provides,  "  That  no- 
any  vessel,  not  being  square-  thing  herein  contained  shall 
rigged,  &c.  *  *  *  or  if  any  extend  to  render  any  vessel  of 
foreign  vessel  or  boat  shall  the  burden  of  120  tons  or  up- 
be  found  or  discovered  to  have  wards  liable  to  forfeiture  on 
been  within  one  league  of  account  of  any  tobacco  or  snuif 
the  coast  of  the  United  King-  coming  direct  from  the  East 
dom,  &c.,  any  such  vessel  or  Indies,  &c.  &c.  *  *  *  nor  to 
boat  so  found  or  discovered,  render  any  vessel  liable  to  for- 
baving  on  board,  or  in  any  feiture  on  account  of  any  spi- 
manner  attached  thereto,  or  rits,  tea,  or  tobacco,  really  in- 
conveying  (inter  alia)  any  spi-  tended  for  the  consumption  of 
rits,  (not  being  in  casks  of  cer-  the  seamen  and  passengers  on 
tain  dimensions,)  or  any  to-  board  during  their  voyage,  and 
bacco,  (not  being  in  a  cask  of  not  being  more  in  quantity 
oertidn  dimensions,)  or  any  to-  than  is  necessary  for  that  pur- 
bacco  stalks,  then  and  in  every  pose,  nor  to  render  any  vessel 
such  case  the  said  spirits,  &c.,  liable  to  forfeiture  if  really 
and  tobacco  stalks,  *  *  *  and  bound  from  one  foreign  port  to 
also  the'vessel  or  boat  shall  be  another  foreign  port,  and  pur- 
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1846. 


In  re 
Van  Boten. 


Lushy  in  moving  for  the 
warrant  of  commitment  was 

suing  such  voyage,  wind  and 
weather  permitting." 

Sect.  50  enacts,  "  That  every 
person,  being  a  subject  of  her 
Majesty,  who  shall  be  found 
or  discovered  to  have  been  on 
board  any  vessel  or  boat  liable 
to  forfeiture  under  this  or  any 
act  relating  to  the  customs  for 
being  found  or  discovered  to 
have  been  within  any  of  the 
distances  in  this  act  mentioned 
from  the  United  Kingdom,  or 
from  the  Isle  of  Man,  having 
on  board,  or  in  any  manner 
attached  thereto,  or  conveying, 
or  having  conveyed  in  any 
manner,  such  goods  or  things 
as  subject  such  vessel  or  boat 
to  forfeiture,  or  who  shall  be 
found  or  discovered  to  have 
been,  within  any  such  distances 
as  aforesaid,  on  board  any  vessel 
or  boat,  from  which  any  part 
of  the  cargo  or  lading  of  such 
vessel  or  boat  shall  have  been 
thrown  overboard,  or  staved,  or 
destroyed,  to  prevent  seizure, 
and  every  person,  not  being  a 
subject  of  her  Majesty,  who 
shall  be  found  or  discovered  to 
have  been  on  board  any  vessel 
or  boat  liable  to  forfeiture  for 
any  of  the  causes  last  aforesaid, 
and  within  one  league  of  the 
coast  of  the  United  Kingdom 
or  the  Isle  of  Man,  shall,  upon 
being  duly  convicted  of  any  of 
the  said  offences  before  any 
two  justices  of  the  peace,  be  ad- 
judged by  such  justices,  for  the 
first  of  such  offences,  to  be  im- 
prisoned in  any  house  of  cor- 


rule,  urged,  first,  that  the 
bad  on  the  face  of  it,  in  not 

rection,  and  there  kept  to  hard 
labour  for  any  term  not  leas 
than  six  months  ;  and  it  shall 
be  lawful  for  any  officer  of  cus- 
toms, and  he  is  hereby  autho- 
rised to  detain  any  such  person, 
and  to  take  such  person  ^oie 
any  justice  of  the  peace  in  the 
United  Kingdoni,  to  be  dealt 
with  as  hereinafter  directed.** 

Sect.  68,  which  recites  that 
it  is  expedient  that  time  should 
be  allowed  to  obtain  the  order 
of  the  commissioners  of  cus- 
toms or  excise,  and  also  to  pre- 
pare informations,  convictions, 
and  warrants  of  commitment, 
enacts,  '*  That,  when  any  per- 
son shall  have  been  detained  by 
any  ofBcer  of  costoms  for  any 
offence  against  this  act,  and 
shall  have  l>een  taken  before 
any  justice  of  the  peace,  if  it 
shall  appear  to  such  justice  that 
there  is  reasonable  cause  to  de- 
tain such  person,  such  justice 
may  order  such  person  to  be  de- 
tained a  reasonable  time,  and 
at  the  expiration  of  such  time 
to  be  brought  before  any  two 
justices  of  the  peace,  who  are 
hereby  authorised  and  required 
finally  to  hear  and  determine 
the  matter." 

Sect.  103  enacts,  *<  That  eveiy 
information,  conviction,  or  war- 
rant of  commitment  for  any  of- 
fence committed  against  the 
act,  shall  be  deemed  valid  and 
sufficient,  in  which  the  ofienee 
for  which  the  punishment  sball 
have  been  inflicted  is  set  forth 
in  the  words  of  the  act^  »  •  * 
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shewing  any  oifence  committed  by  the  prisoner,  inas-  1346^ 
much  as  it  did  not  negative  the  fact,  which,  by  the  4th  ^""^^  ' 
section,  would  exempt  the  vessel  from  forfeiture,  viz..  Van  Boybn. 
that  she  was  "  boimd  from  one  foreign  port  to  another 
foreign  port,  and  pursuing  such  voyage,  wind  and  wear 
ther  permitting."  He  relied  also  upon  affidavits  which 
disclosed  the  following  facts : — The  prisoner,  with  two 
other  persons.  Gram  and  Con^^elyne,  was  taken  into 
custody  on  board  the  vessel  in  question,  by  an  officer 
of  the  customs,  on  the  19th  of  August.  They  were 
brought  before  certain  magistrates  of  the  borough  of 
Great  Grimsby,  on  the  2l8t  of  August,  and  by  them 
remanded  until  the  31st  of  August  On  that  day  they 
were  brought  up  for  examination,  and  the  evidence  in 
support  of  the  charge  against  Gram  having  been  gone 
into,  he  was  convicted  of  a  similar  offence.  Immediately 
after  Gram's  conviction,  about  half-past  one  in  the  day, 
and  before  the  other  prisoners  had  pleaded  to  the  informa- 
tions, the  magistrates,  upon  the  ground  that  one  of  their 
number  had  an  engagement  elsewhere,  postponed  the 
hearing  of  the  charges  against  Van  Boven  and  Cor- 
welyne  until  the  following  day,  after  a  protest  on  be- 
half of  the  prisoners  against  such  postponement  On 
the  following  day  (September  1st)  the  same  magistrates 
heard  and  adjudicated  on  the  case  of  Van  Boven. 

Sir  J,  Jervisy  Attorney-General,  Sir  D,  DundaSy  So- 

and  that  no  warrant  of  com-  pear  to  the  Court  or  Jud^e,  be- 
mitment  for  any  such  offence  fore  whom  such  warrant  is  re- 
shall  be  held  void  by  reason  of  turned,  that  such  conviction 
any  defect  in  such  warrant,  proceeded  upon  good  and  valid 
nor  shall  any  party  be  entitled  grounds." 
to  be  discharged  out  of  custody  Sect.  107  gives  a  general  form 
on  account  of  any  such  defect,  (as  set  out  in  the  schedule)  for 
provided  it  be  alleged  in  such  all  warrants  of  commitment 
warrant  that  the  said  party  has  founded  upon  such  convictions ; 
been  convicted  of  such  an  of-  and  directs  that«  in  such  form, 
fence,  and  provided  it  shall  ap-  the  offence  shall  be  stated.  « 
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1846.  cmd  safely  keep  him  in  your  gaol  until  he  ehall  find 
such  sureties  as  afores^d^  or  shall  be  thenoe  discharged 
by  due  course  of  law ;  and  for  your  so  doing,  this  shall 
be  your  sufficient  warrant.  Given  under  my  hand  and 
seal  this  14th  day  of  March,  1843. 

"  Thomas  Gratbex,  (u  s.)." 

On  the  4th  of  December  following,  the  plainti£F  caused 
this  notice  of  action  to  be  served  on  the  defendant : 

"  Sir, — ^You  having,  on  or  about  the  14th  day  of 
March  last,  as  one  of  her  Migesty's  justices  of  the  peace 
in  and  for  the  borough  of  Monmouth,  caused  me  to  be 
appreheuded  and  unlawfully  conunitted  to  a  certun 
common  gaol  or  prison  in  the  borough  of  Monmouth 
aforesaid,  and  to  be  there  imprisoned,  and  kept  and 
detained  in  prison  there,  without  any  reasonable  or  pro- 
bable cause  whatsoever,  for  a  long  space  of  time,  to  wit» 
from  the  14th  day  of  March  to  the  9th  day  of  August 
then  next  following;  I  do  therefore,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided^  hereby 
give  you  due  notice,  that  I  shall,  at  or  soon  after  the 
expiration  of  one  calendar  month  from  the  time  of  your 
being  served  with  this  notice,  cause  a  writ  of  smnmons 
to  be  sued  out  of  her  Majesty's  Court  of  Queen's  Bench 
at  Westminster  against  you,  at  my  suit,  for  the  said 
imprisonment,  and  shall  proceed  against  you  thereupon 
according  to  law.     Dated,  &c. 

"  James  Pricbjett." 

At  the  trial,  an  objection  was  taken  by  the  coun- 
sel for  the  defendant,  that  this  notice  of  action  was 
defective,  because,  the  place  where  the  warrant  was 
signed,  the  injury  complained  of,  was  not  stated,  {Martins 
V.  Upcher  (a)  ),  nor  the  nature  of  the  action  intended 

(a)  3  ft.  B,  R.  662. 
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ridge,  J. — This  power  is  given  by  the  common  law,  not 

the  statute.]  ""iTrT 

Cnr.  adv.  vult.        v^ln  Bovxn. 

There  being  a  difference  of  opinion  in  the  Court,  their 
Lordships  now  delivered  their  opinions  seriatim. 

Lord  Denman,  C.  J. — My  two  learned  Brothers  who 
heard  this  case  argued  with  me,  are  of  opinion  that  the 
prisoner  ought  to  be  remanded,  and  they  will  state  their 
reasons  for  entertaining  that  opinion.  It  is  a  very  short 
time,  I  understand,  that  the  party  has  to  remain  in  cus- 
tody under  the  conviction ;  but  I  own  I  entertain  the 
greatest  doubts  whether  this  is  a  good  conviction.  He 
is  convicted  and  sent  to  prison  for  having  violated  the 
act  of  8  &  9  Vict  c  87,  in  that  whereas,  being  a  fo- 
reigner, he  has  been  found  on  board  a  foreign  ship  within 
a  league  of  the  English  coast ;  and  the  contention  on  the 
part  of  the  prisoner  was,  that,  though  these  words  fol- 
low the  act  of  Parliament,  (and  they  do),  yet  they  do 
not  state  any  offence,  and  I  certainly  feel  great  doubt 
whether  that  is  not  so ;  because  it  seems  to  me,  that  the 
mere  fact  of  being  on  board  a  ship  within  a  certain  dis- 
tance, not  only  may  be  a  perfectly  innocent  act,  but  tiiat 
circumstances  are  contemplated  by  the  act  of  Parliament 
itself,  which  shew  that  by  that  act  it  may  be  innocent, 
as,  in  the  third  section,  the  exception  is  introduced  into 
the  clause  itself,  "unless  by  stress  of  weather."  That 
is  introduced  as  an  exclusion  from  the  offence ;  so  that, 
apparently,  it  ought  to  be  negatived.  In  the  second 
section,  the  one  in  question,  it  is  made  an  offence  for 
a  foreigner  to  be  within  one  league  of  the  coast  of 
the  United  Kingdom ;  but  the  fourth  section  says,  that 
nothing  in  the  act  contained  shall  extend  to  a  variety  of 
cases  which  are  therein  mentioned ;  and  all  those  cases, 
therefore,  would  amount  to  an  exemption  of  the  party's 
liability  to  be  convicted  for  being  on  board  the  ship. 
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1846.  N0W9  I  confess  it  seems  to  me,  that^  upon  genenl 

"  ^^^  "      principles,  the  statement  of  the  offence  should  be  made 
Van  Botbn.    complete,  and  tliat  there  is  no  offence  created  where  the 
act  is  in  itself  perfectly  indifferent,  and  where  the  law 
declares  that  under  particular  circumstances  the  paity 
should  be  entirely  excused.     I  am  aware  that  in  gene- 
ral, where  the  offence  is  created  in  one  secticm,  and  an 
exception  is  introduced  into  another,  it  is  not  neoesaazy 
to  negative  the  exception,  but  that  prim&  facie  the  par^ 
must  be  taken  to  have  offended,  and  that  the  matter  of 
excuse  can  come  out  on  his  part  byway  of  defence;  bat 
where  it  is  an  act  that  may  be  perfectly  innocent,  I  do 
not  think  that  the  offence  is  created  unless  the  excuse  is 
negatived.     I  am  quite  aware  that  the  intention  of  the 
Legislature  may  have  been  to  make  the  mere  fiict  of 
being  on  board  an  offence,  and  to  make  the  excuse  come 
by  way  of  defence ;  and  I  am  quite  aware,  too,  of  the 
inconvenience  of  requiring  the  conviction  to  n<^tive  a 
great  many  different  modes  of  excuse ;    but  I  cannot 
from  that  draw  a  legal  and  reasonable  implication  that 
it  is  not  necessary  so  to  state  it.    I  think  that  these  acta 
ought  all  to  be  very  specially  watched,  and  a  sunmmy 
conviction  to  be  carried  into  effect  in  the  very  words  of 
the  act,  particularly  in  these  cases  of  revenue  provisions. 
It  is  very  necessary  that  very  large  powers  should  be 
given;    and  I  think  it  is  equally  necessary  that  the 
Court  should  see  that  those  large  powers  are  not  ex- 
ceeded.    There  are  certainly  some  provisions  in  the  act 
which  put  one  on  one's  guard,  and  which  require  the 
most  vigilant  attention  to  see  that  the   law  is  very 
strictly  followed ;  such  as  this,  that  a  person  is  to  be 
punished  as  an  offender  if  he  is  found  or  discovered  to  be 
or  to  have  been  on  board  a  vessel,  which  vessel  may 
have,  or  may  have  had,  at  any  period,  on  board  certaia 
particular  prohibited  goods.     It  is  a  very  alarming  sort 
of  provision,  and  there  is  a  reward  giVen  to  officers  to 
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seize,  and,  I  believe,  to  bring  persons  into  custody.    That         1845. 
is  only  a  general  reasoning,  but  it  is  acted  upon  on  various       '^7^' — * 

in  re 
occasions,  by  this  Court,  requiring,  as  I  think,  properly.     Van  Botbn. 

the  very  utmost  strictness  in  the  construction  of  laws. 
I  merely  state  this  as  my  doubt,  not  as  a  final  opinion, 
but  as  leaving  the  question  so  far  open  as  it  can  be  lefV, 
after  my  learned  Brothers  have  given  their  opinion  that 
this  party  ought  to  be  remanded,  in  case  the  same  ques- 
tion shall  again  arise. 

CoLERiDOE,  J. — I  quite  agree  with  my  Lord  that 
this  is  a  doubtful  matter  upon  which  to  give  an  opinion 
as  to  this  act,  but  giving  the  best  opinion  I  can  under 
the  circumstances,  I  certainly  am  of  opinion  tliat  the 
prisoner  ought  to  be  remanded. 

This  is  a  commitment  under  the  50th  section  of  the 
8  &  9  Vict.  c.  87,  and  the  first  question  is,  whether 
the  exceptions  to  the  operation  of  the  act,  which  are 
contained  in  the  4th  section,  ought  to  have  been  nega- 
tived. The  prisoner  is  found  on  board  a  foreign  vessel 
having  tobacco  stalks  on  board.  She  thereby  becomes 
liable  to  forfeiture  under  the  second  'section,  unless 
the  exceptions  in  question  apply  to  her ;  they  are  not 
referred  to  by  the  enacting  section,  but  the  section  con- 
taining them  is  in  the  nature  of  a  limitation  upon  it, 
declaring  that  nothing  therein  contained  shall  extend 
to  vessels  under  the  circumstances  which  it  goes  on  to 
specify.  The  general  rule  respecting  the  framing  of 
commitments  and  convictions  in  this  respect,  is  well 
known,  and  was  not  questioned  in  the  argument  \  and  I 
think  no  distinction  arises  to  take  this  case  out  of  its 
operation,  from  tin  particular  wording  relied  upon  of 
the  4th  section.  It  is  in  substance  a  distinct  and  inde- 
pendent clause  of  exceptions,  and,  therefore,  it  would 
properly  be  for  the  prisoner  to  bring  himself  within  it 
by  way  of  defence.  But  for  him  it  was  argued  that  the 
general  rule  did  not  apply  where  the  excepting  clause 
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chequer,  however,  in  Jac^Un  ▼.  Fytche  (a),  do  not  aip- 
pear  to  have  considered  the  case  witib  reference  to  ibe 
statute. 


Godson  and  Carrington^  contr^ — The  argument  on 
the  other  side  goes  to  the  extent  of  saying,  that  a  justice 
of  the  peace  may  send  a  man  to  prison  for  lift,  by  re- 
quiring him  to  find  sureties,  whiph  he  never  may  find, 
and  committing  him  till  he  does  find  them.  If  the  old 
authorities  support  such  a  dictum,  it  is  certi^n  that 
recent  ones  do  not ;  indeed,  such  a  doctrine  has  not  been 
in  modem  times  propounded.  In  WiUes  v.  Bridger{b\ 
Abbotty  C.  J.,  clearly  intimates  his  opinion,  that  the  dme 
for  fippearance  should  be  definite.  In  Foster^ $  c(ue{e) 
the  objection  was  not  taken.  The  case  referred  to  in 
West's  Symbol,  was  a  warrant  to  apprehend,  not  of  com- 
mitment; and  the  authority  from  Lambard  would  clearly 
be  bad  now.  In  BclcoiCs  case  [d)  the  prisoner  had  been 
convicted  of  an  attempt  to  murder.  If  the  arguments 
drawn  from  ancient  precedent  are  to  prevail,  general 
warrants  or  warr^ts  for  inflicting  torture  might  be  as 
well  supported  It  is  said,  that  an  action  does  not  lie 
against  a  justice,  because,  in  taking  a  recognizance,  he 
acts  as  a  judge  of  record.  [Lord  Denman,  C.  J. — We 
need  not  trouble  you  on  that  point.]  Then,  as  to 
whether  the  amount  should  be  fixed  in  which  the  sure- 
ties are  to  be  bound  ?  There  is  no  doubt  that  it  must ; 
and  the  justice  committing  is  the  proper  judge :  Regim 
V.  Dovoney  (e).  Rex  v.  Hollmcay  (/).  Lastly,  as  to  the 
notice  of  action.  There  is  no  authority  for  saying  that 
ihQform  of  action  must  be  stated.    The  24  Geo.  2,  c.  44, 


(a)  14  M.  &  W.  381.  {d)  \  Lev.  146;  1  Sid.  230. 

(6)  2  B.  &  A.  278.  W  16  L.  J.,  N.  S.,  M.  C,  29. 

(c)  6  Rep.  69.  (/)  2  Dowl.  625. 
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which  are  complete  in  themselves,  and  do  not  at  all  in-         1846. 
dude  or  refer  to  the  modifications  or  exceptions  in  the         ^^^ 
4th  section.     It  seems  to  me  that  there  is  no  practical    ^^^  Bov»n. 
hardship  hereby  cast  upon  the  prisoner.     He  must  know 
better  than  any  one  the  particular  excusing  circum- 
stances, if  any,  under  which  his  vessel  or  he  himself  was 
found  within  the  prohibited  distance;  whereas,  if  the 
prosecutor,  the  informant,  is  bound  to  negative  one,  he 
must  negative  all  the  exceptions  in  the  4th  section,  and 
of  course  he  must  offer  some,  if  slight,  evidence  of  the 
truth  of  the  allegation.     This  would  extend  to  many 
circumstances  wholly  irrelevant,  of  which,  too,  none  per- 
haps might  be  likely  to  be  within  his  cognizance  at 
alL 

There  was  another  objection  taken,  which,  I  think,  re- 
ceived a  satisfactory  answer  at  the  bar.  The  objection 
was  founded  on  the  notion,  that  the  justices  had  all  their 
power  to  hear  the  complaint  under  the  58th  section,  and 
that  therefore  this  was  a  special  power,  and  had  not 
been  regularly  acted  on.  I  think  that  clause  does  not 
give  the  jurisdiction,  but  merely,  and  perhaps  ex  abun- 
danti  cauteld,  gives  a  power  of  detainer  for  the  particu- 
lar purpose  there  mentioned,  of  obtaining  the  order  of 
prosecution  of  the  Conunissioners  of  Customs.  The 
jurisdiction  of  the  justices  is  given  to  them  as  such  under 
the  50th  section.  Whether  there  has  been  an  illegal 
detainer,  or  whether  the  magistrates  properly  or  im- 
properly removed  the  jmsoner  from  the  Slst  of  August, 
is  immaterial  to  this  conviction,  and  upon  these  questions 
I  beg  to  say  nothing  at  all.  The  justices  still  had  their 
jurisdiction  to  hear  and  determine  the  offence  when  they 
did.  Therefore,  I  think,  the  prisoner  ought  to  be  re- 
manded. 

Erle,  J. — I  agree  entirely  with  my  Brother  Coleridge 
in  the  judgment  which  he  has  delivered,  which  expresses 


In  ra 
Van  Bot«I8. 
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tlie  opinion  I  had  formetK     I  will  only  etotc  that  it  e| 
pears  to  me  extremely  important,  when?  the  offence 
defined  by  one  section,  and  ibe  exception  to  that  a&emm 

i@  specified  in  a  Bubsequent  eection,  that  it  should  bett ^*^ 

rule  that  the  party  prosecuting  for  that  offenoe  is  n«^*^ 
bound  to  negative  the  exception.     I  do  not  say  that  ^ 

19  a  rule  which  is  universally  applicable,  but  it  is  a  vei^  —^^ 
general  rule^  and  it  appears  to  me  to  be  of  great  impor 
anoe  to  abide  by  it,  and  it  appUes  to  the  present  ci^e. 

The  prisoner  waa  remanded. 


Nm  mL  The  Qfeisn  r.  The  Recorder  of  York, 

1  HIS  was  a  rule  calling  upon  the  Recorder  of  To 
to   ihew  cause  why  a  mandamus   should  not  issue 


rected  to  him  commanding  him  to  enter  continuancc=s==«? 
and  to  hear  an  appeal  by  the  township  of  Skipton,  again  — a^t 
an  order  made  under  the  9  Geo-  4,  c*  40,  s.  42  (a), 


On  the  9th  of 
July,  1845,  an 
order  wn*  mftde 
by  tfi?o  ]u#t]c«9 
adj'Eidgm^  the 
iettkment  of  & 
lunatic  pauper* 
wad  for  pay- 
ment of  expen- 
ses by  tbe  DTeni^ers  of  a  tfjwnBhip  under  9  Geo.  4,  e.  40«  «.  42.    On  the  9tb  of  Aufuat 
atatute  w«*  repealed  bf  the  8  &  f  Vict*  e.  126,  "  cxeept  aa  to  matters  ootnmitted  or  do*   -^oe 
before  the  passing  of  that  iict,*^     At  the  October  ie^aion^i  an  appeal  against  the  onJef  *^     -^^ 
entered  and  respited*  and^  on  the  I7th  of  December,  notice  of  appeal  was  sent.    No  growth  ^^ 
of  appeal  being  stated »  the  Janunrj  fle.55ion»  dia missed  the  appeal  for  that  reaM^a,  and '        ^ 
cauae  tbey  thought  the  rig  hi  of  appeal  in  this  caae  was  taken  away  by  the  Fepeuling  m£\ 
Mfid,  that  t|)e  sea^ions  were  wrung ;  that  the  appeal  not  being  under  tb^  60tb  sedi- 
00  grounds  of  appeal  were  necessary,  and  the  right  of  appeal  against  an  order  mirde  befc^** 
the  pafiaing  of  the  8  &  §  Vict.  c.  126,  nut  being  uflected  by  that  act* 


(ij)  Sect.  42  empowers  two 
josticea,  when  tlie  legal  settle- 
ment of  any  inBane  person,  con- 
fined under  an  order  of  any  two 
jnsticcfl  at  any  lunatic  a«ylum, 
&c.,  Una  not  been  asoartaincd, 
to  inquire  into  bis  last  legal  set- 
tlement, and  make  an  order  on 
the  OTerseers  of  that  parish,  ^c. 


for  the  repayment  of  the  ch»S^ 
of  removing,  &t\  ,^ 

Sect.  40  enacts,  "That  J^ 
any  peraon  aliall  feel  aggrie'*^^, 
by  any  order,  or  by  any  refi^^T 
of  an  order,  of  any  justices 
justices  as  aforesaid j  3nch  f^^^ 
son  may  appeal  to  the  J^^^"^^^ 
at  the  next  quarter  Beadon^ 
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judicating  the  settleinent  of  a  lunatic  pauper^  and  order-         1846. 

ing  the  payment  of  the  expenses  of  removing,  &c  ^^^^  Quekn 

The  order  was  dated  on  the  9th  of  July,  and  served  on  ^  „  ••        , 

^  TbeReoorderof 

14th  of  July  1845.  An  appeal,  in  which  the  clerk  of  the  York. 
peace  was  respondent,  under  sect  54  of  the  same  statute, 
was  duly  entered  at  the  October  sessions  in  the  same 
year,  and  by  that  sessions  respited  to  the  Epiphany 
sessious.  On  the  27th  of  December,  1845,  a  notice  of 
appeal  (not  stating  any  grounds  of  appeal)  was  sent  by 
the  appellant  parish.  On  the  5th  of  January,  the  Epi- 
phany sessions  were  held,  at  ^ich  the  appeal,  being 
called  on,  was  dismissed  by  the  Recorder  on  two  grounds : 
First,  That  the  8  &  9  Vict.  c.  126,  which  passed  on  the 
8th  of  August,  1845,  having  repealed  the  9  Geo.  4, 
c  40,  the  right  of  appeal  under  the  former  statute  was 
gone.  Secondly,  That  if  the  appeal  under  the  former 
statute  still  existed,  it  was  necessaiy  to  state  grounds  of 
appeal. 

Blisi  shewed  cause  («). — 1.  The  appeal  in  this  case 
vras  taken  away  by  the  8  &  9  Vict.  c.  126,  s.  1,  which 
repeals  the  9  Geo.  4,  c.  40,  "except  so  far  as  it  re- 
pealed any  previous  acts,  and  except  as  to  any  matters 
committed  or  done  before  the  passing  of  this  act,  which 
shall  be  as  if  this  act  had  not  passed."  Now,  the  order 
in  this  case  was  a  matter  done  before  the  passing  of 
that  act,  and  therefore  stands  good;  but  the  appeal 
cannot  be  so  considered,  for  the  notice  of  it  was  not 
given  till  the  1 7th  of  December,  long  after  the  act 
passed,  on  the  8th  of  August ;  whereas,  the  order  hav- 

ihe  peace  to  be  holden  in  and  her  intention  to  make  such  ap- 

for  the  county  wliere  the  mat-  peal." 

ter  of  appeal  shall  have  arisen;  Sections  54  and  60  are  fully 

the  person  so  appealing  having  set  outj  ante,  p.  305. 

given  to    the   justices   against  (o)  June  5th,  before  Wight- 

whom   such    appeal   shall    be  mMiy  J. 

made,  ten  days'  notice  of  hia  or 


J^.    -•.  >c 
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ing  been  served  on  the  14th  of  July,  there  wa«  ampl- 
time  to  giTe  notice  of  appeal  if  the  appellantg  tnteade- 
I?.  to   avaU  themselves  of  the   privilege.      In    Jie^iaa 

Vo»K         Mawgau  («i)j  a  oertiomri  iastied  t«  remove  a  prcsentBiei 


Tub  Qt?ie«« 


by  a  magistrate,  for  non-repair  of  a  highway,  under  tl: 
13  Geo.  3,  c,  78,  a.  24.     The  defendants  plcuded,  a: 
issues  of  fact  were  joined,  which  were  tried  and  fonii 
against  the  defeudanta.     The  issues  were  joined  befoi 
but  the  cause  was  tried  after  tlie  repeal  of  that  act 
the  5  &  ()  Will,  4,  c.  50,  and  the  Court  held  that  tl 
hatl  thereby  lost  the  pofrer  of  giving  effect  to  any 
which  took  place  under  the  presentment*     So  in  Kay 
Goofhein  {h\  aa  to  the  enrolment  of  proceedings  in 
conunission  of  bankniptcyj  after  the  repeal  of  the  5  Ge^- 
2,  c*  30, 

2.  The  sesaione  dismissed  the  appeal  on  the  authori 
also  of  Regina  v.  Pitley  (c),  because  the  grounds  of 
peal  were  not  stated  under  sect.  60,  of  thh  act,  wliii 
requires  **  the  nature^and  matter' of  the  apiieal  to 
stated,     [  f^fightman^  J, — Sect  60  docs  not  appear   --^o 
have  been  once  referred  to  in  the  argument  in  t!fc^^a*t 
ca«e.]     It  wa«,   however,  essential  to   the  judgmetr^^-ts 
which   turned   partly   upon   the   question,    whether        *^ 
ground  of  appeal  was  properly  stated  under  that  sectic*^'''- 
Eegma  v.  The  Justices  of  Kent  {d}  decided,  that  not5^^^ 
of  appeal  given  to  the  clerk  of  the  peace  under  sect*  S^*** 
without  notice  to  the  justicea  under  sect  42,  was  go<^^-^  * 
which  would  shew  that  the  54th  was  the  appeal  sect**-^^ 
in  such  a  case.     But  that  case  is  not  necessarily  inc?*^^^ 
sistent  with  Regina  v.  JFUIey  (e) ;  for  an  appeal  in  8^^^^ 
a  case  may  well  be  subject  to  the  requirements  of  b^^ 
the  64th  and  60th  sections, — the  former  as  r^arda  "^^^"^ 
person  to  be  served  with  notice,  and  the  latter  as  to  '^^ 
grounds  of  appeal. 

(a)  8  A.  &  E.  496.         (ft)  6  Bing.  676.        (c)  4  ft.  B.  R.  ^"  '^  ^* 
(d)  2  Q.  B.  R.  686. 


i 
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Holly  contrd. — 1.  The  first  question  is,  by  which  of  the         1846. 

three  appeal  clauses,  the  46th,  54th,  or  60th,  this  ap-     xhi  Qdbkn 

T)eal  is  to  be  governed.     It  cannot  be  under  the  54th  ^   ^^'  ^     , 
'^  *=*  .  .  TheRccorderof 

and  60th,  as  tlieir  provisions  are  distinct,  the  latter  ap-        Yo&k. 

plying  only  to  an  appeal  against  the  penalties  imposed 
under  the  act  In  Regina  v.  The  Justices  of  the  West 
Riding  (a),  it  seems  to  have  been  assumed  that  section 
54  was  the  proper  appeal  clause ;  but  the  question  did 
not  turn  upon  that  point,  and  section  46  was  not  re- 
ierred  to.  That  section  alone  appears  to  relate  to  ap- 
peals against  orders  adjudicating  the  settlement,  and 
does  not  require  grounds  of  appeal. 

2.  There  is  nothing  in  the  8  &  9  Vict,  c  126,  to  destroy 
the  right  of  appeal  under  the  9  Greo.  4,  c.  40.  If  it  had 
used  words  of  repeal  absolutely,  it  would  have  been  dif- 
ferent; but,  the  words  being  qualified,  it  does  not  afiect 
a  proceeding-  under  the  latter  act,  which  was  inchoate  at 
the  time  of  its  partial  repeal,  and  not  complete  till  the 
time  arrived  for  appeal  agsunst  it,  namely,  at  the  October 
sessions.  Rex  v.  Rogers  {b)  shews  the  distinction  be- 
tween the  absolute  and  qualified  sense  of  the  word  re- 
peal. Regina  v.  Mawgan  (c)  related  to  tlie  law  of  high- 
ways, and  is  no  authority  in  this  case.  In  Koy  v.  Good- 
tmn(d),  the  Court  thought,  from  the  provision  of  the 
repealing  act,  that  it  was  not  intended  to  have  the  re- 
trospective effect  contended  for ;  but,  in  Hodge  v.  Bird  (e), 
where  the  2  Geo.  2,  c.  23,  was  repealed  by  the  6  &  7 
Vict.  c.  73,  "  except  as  to  matters  and  things  done  be- 
fore the  passing  of  the  latter  act,"  the  Court  held,  that 
their  jurisdiction,  as  to  altering  the  costs  of  taxation  of 
an  attorney's  bill,  taxed  before  the  repeal,  was  not  taken 

away. 

Cur.  adv.  vult. 

(a)  Ante,  p.  304 ;  15  L.  J.,        (c)  8  A.  &  £.  496. 
N.  S.,  M.  C,  62.  (d)  6  Bing.  676. 

(b)  10  East,  669.  («)  6  M.  &  G.  1020. 
VOL.  II.                                       MM  N.  8.  C. 
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1846.  WiGUTMAN,  J.,  DOW  delivered  judgment* — Thifl  yiu 

,^""2'     '       a  rule  calling  upon  the  Recorder  of  York  to  enter  caor 

V.  tinuances  to  hear  an  appeal  as  to  the  last  place  of  settle- 

Tbe  Recorder  of  *%     i 

York.        ment  of  a  lunatic  pauper. 

On  the  9th  of  July,  1845,  two  justices  made  an  order 

adjudging  the  place  of  settlement  of  the  pauper,  and  <»^ 

dering  the  overseers  of  such  place  to  pay  the  expenses 

of  the  pauper,  under  the  provisions  of  the  9  Geo.  4, 

c.  40.     On  the  8th  of  August,  in  the  same  year,  by  the 

8  &  9  Vict  c  126,  that  statute  was  repealed,  except  as 
to  any  matters  committed  or  done  before  the  passing  of 
the  8  &  9  Vict  c.  126,  which  should  be  as  if  that  act 
had  not  been  passed.  On  the  13th  of  October,  in  the 
same  year,  an  appeal  was  entered  and  respited;  on  the 
17th  of  December,  notice  of  appeal,  but  without  stadug 
any  grounds,  was  given.  On  the  5th  of  January,  1846, 
the  appeal  was  dismissed  at  the  sessions,  first,  because 
the  9  Geo.  4,  c  40  was  repealed  by  the  8  &  9  Vict 
c.  126;  secondly,  because  no  grounds  of  appeal  were 
given. 

Upon  the  first  point,  I  am  of  opinion  that  this  case  is 
within  the  exception  in  the  repealing  clause  of  the  8  & 

9  Vict  c.  126;  and  that  it  is  so  for  all  purposes,  includ- 
ing that  of  appealing ;  and  that  the  9  Geo.  4,  c.  40,  b 
still  unrepealed  as  far  as  regards  the  order  of  justices 
made  on  the  9th  of  July,  1845,  and  all  the  incidents,  in- 
cluding the  right  of  appeal.  Many  cases  were  cited 
upon  the  argument,  but  as  each  decision  depends  upon 
the  words  of  the  repealing  statute,  it  is  unneoessaiy  to 
advert  to  them ;  and  I  am  of  opinion  that  the  words  of 
the  exception  in  the  repealing  clause  of  the  8  &  9  Vict 
c.  126,  leave  the  9  Geo.  4,  c.  40,  untouched,  as  far  as 
respects  the  order  in  question  and  that  which  is  incident 
to  it,  including  the  appeal. 

The  second  objection,  however,  was  said  to  be  avaS- 
able  under  the  9  Geo.  4,  c.  40,  supposing  it  not  to  ha?e 
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been  repealed.  This  depends  upon  the  question  whether         i846. 
the  appeal  is  under  the  46th  or  54th  sections  of  that    xhTqueen 
act,  or  the  60th  section.     If  under  either  of  the  former,  ^' 

no  ground  of  appeal  need  be  stated ;  if  under  the  latter,  York. 
it  must  The  statute  contains  three  appeal  clauses,  one 
the  46th  section,  immediately  following  the  enactments 
which  enable  the  justices  to  ascertain  the  settlement  of 
pauper  lunatics^  and  order  payment  of  expenses,  &c.; 
another  which  is  incorporated  in  sect,  54,  with  the 
clause  respecting  lunatics  charged  with  crimes ;  and  the 
last,  which  is  the  60th  section,  immediately  following  the 
clause  for  recovery  and  application  of  penalties  and  for- 
feitures, and  containing  expressions  which  are  applicable 
only  to  cases  of  penalty  and  forfeiture,  and  not  to  cases 
falling  within  the  previous  clauses  of  appeal.  I  there- 
fore think  that  the  sessions  were  wrong  in  treating  this 
as  an  appeal  under  the  60th  section  of  the  act,  it  being 
an  appeal  under  one  or  both  of  the  former  sections  of 
the  act,  which  do  not  require  any  grounds  of  appeal  to 
be  given. 

I  may  observe,  that  in  the  case  of  JReffina  v.  Hxley  {a\ 
which  was  cited  on  the  argument  in  support  of  the  order 
of  sessions,  no  question  was  made  upon  the  effect  of  the 
appeal  clauses  in  the  46th  and  54th  sections  of  the  act ; 
and  it  seems  to  have  been  assumed,  that  the  case  was 
within  the  60th  section ;  but  as  that  case  was  decided 
upon  grounds  wholly  distinct  from  the  present  question, 
it  cannot  be  taken  as  an  authority  in  this  case.  Upon 
the  whole,  therefore,  I  think  that  the  rule  for  a  manda- 
mus.must  be  absolute.  *    Rule  absolute. 

(a)  4Q.  B.  R.  711. 

END    OF   MICHAELMAS   TERM. 
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Dee.  VJth.     The  Queen  v.  The  Inhabitants  of  St.  Paui-'s^  Covbut 

Garden. 

An  order  of  re-  vJN  appeal  against  an  order  of  two  justices  of  Middle- 
STfolto'lH^  sex,  dated  the  26th  of  November,  1844,  for  the  removal 
di^7to  Jdtf'  ^^  ^^^  Sheridan,  from  the  parish  of  St.  Marylebone  to 
Whereat  the  parish  of  St.  Paul,  Covent-Garden,  the  sessions  con- 

eomphdnt  hat  i  •   •  /»   i  •     /-^ 

been  made         firmed  the  order,  subject  to  the  opimon  of  this  Court  on 

onto  U8  two  xL       /*  11         • 

justioeiac/iii^    the  followmg  case. 

^eamu/^i^        The  order  of  removal  appealed  against  was  as  fiJ- 

by  &c.,  that  A.    lows : — 
(the  paaper) 
Sntmded  and 

came  into  the         "  To  the  churchwardcns  and  overseers  of  the  poor 

andTaM  ae-  of  the  parish  of  St.  Marylebone,  in  the  county  of  Mid- 

^e^rgti^Utl  dlcscx,  and  to  the  churchwardens  and  overseers  of  the 

and  u  now  parish  of  St.  Paul,  Covent-Garden,  in  the  liberty  of 

inhabiting  in       ^  ,  .  /»■»,. -m  -.i 

the  $aid parish,  Westminster,  m  the  county  of  JVlidalesex,  and  to  each 

&c."     Uthen  ,  p^, 

required  the       and  every  of  them : 

chnrchwardena        «  Middlesex,  to  wit* — Whereas  complaint  hath  been 

and  oTeraeera  _  ^  i       ■»  j-  •         i    •     x  •  ^  .^i 

of  B.  «•  on  tight  made  unto  us,  two  of  her  Majesty  s  justices  of  the  peaoe, 

m^^rotii'e%"'    ^c^ng  in  and  for  the  county  of  Middlesex,  by  the  church- 

per  from  B.  to 

C. 

Held,  that  the  complaint  stated  in  the  order  was  sufficient,  inasmuch  as  it  complied  with 
the  requisites  of  the  35  Geo.  3,  c.  101,  s.  1,  which  in  part  repeals  the  13  &  14  Car.  2, 
c.  12,  and  requires  only  that  a  pauper  shall  be  inhabiting  and  actually  chargeable  before 
remoTal. 

^  2.  That  the  jurisdiction  of  the  justices,  as  to  the  place  where  the  order  was  made,  lafi- 
eienUy  appeared. 

3.  That  the  statement,  that  complaint  was  made  to  them  acting  in  and  for  the  ooonty, 
amounted  to  a  statement  that  they  were  justices  in  and  for  the  county. 

4.  That  an  order  to  remove  **  on  sight  '*  was  not  invalid. 


■^ 
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wardens  and  overseers  of  the  poor  of  the  said  parish  of 
St.  Marylebone,  that  Ann  Sheridan^  single  woman> 
aged  sixty-four  years,  intruded  and  came  into  the  said 
parish  of  St.  Marylebone,  and  hath  actually  became  st.  Paul's 
chargeable  to  and  is  now  inhabiting  in  the  said  parish;  CovkntGa«- 
upon  examination  of  the  premises  upon  oath^  and  other 
circwnstanees,  we  do  adjudge  the  same  to  be  true,  and 
do  also  adjudge  the  place  of  the  last  legal  settlement  of 
the  said  Ann  Sheridan  to  be  in  the  said  parish  of  St. 
Paul,  Covent-Grarden,  in  the  liberty  of  Westminster,  in 
the  said  county  of  Middlesex.  These  are,  therefore,  in 
her  Majesty's  name,  to  require  you,  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
St  Marylebone,  on  sight  hereof y  to  remove  and  convey 
the  said  Ann  Sheridan  from  out  of  your  parish  of  St. 
Marylebone  to  the  said  parish  of  St.  Paul,  Covent-Gar- 
den,  and  her  deliver  unto  the  said  churchwardens  and 
overseers  of  the  poor  there,  or  to  some  or  one  of  them, 
together  with  this  our  order,  or  a  true  copy  thereof,  who 
are  hereby  requested  to  receive  and  provide  for  her 
according  to  law.  Given  under  our  hands  and  seals, 
this  26th  day  of  November,  1844. 

"  E.  Elliott,  (l.  s.) 
"  J.  Hamilton,  (l.  s.)" 

The  case  then  set  out  the  examination  on  which  the 
above  order  was  made,  which  shewed  a  settlement  by 
hiring  and  service  in  the  appellant  parish. 

Then  followed  the  certificate  of  chargeability. 

The  only  ground  of  appeal  relied  on  by  the  appellants 
material  to  this  case  was:  ^^that  the  said  order  of 
removal  is  bad,  defective,  and  insufiicient  on  the  face 
thereof." 

The  appellants  insisted  on  the  insufficiency  of  the 
order,  under  the  above  ground;  and  the  objections 
stated  as  to  the  order  were,  that  the  jurisdiction  of  the 
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justices  was  not  sufficiently  shewn^  and  that  the  Older 
was  illegal  in  requiring  the  churchwardens  and  over- 
seers of  the  poor  of  St.  Marylebone  to  remove  on  sight 
thereof.  The  objections  were  overruled,  and  the  sea- 
sions  confirmed  the  order.  If  the  Court  of  Queen's 
Bench  shall  be  of  opinion  that  the  order  of  removal  is 
bad  on  the  face  thereof,  the  order  of  sessions  and  the 
the  order  of  removal  are  to  be  severally  quashed,  otho^ 
wise  the  same  are  to  stand  confirmed. 


Carringtoriy  in  support  of  the  order  of  sessions  (a). — 
Four  objections  are  taken  to  this  order  of  removal: — 1. 
That  it  does  not  shew  the  jurisdiction  of  the  justices, 
by  stating  in  the  words  of  13  &  14  Car.  2,  c.  12, 
s.  1,  that  the  pauper  has  ^^  come  to  settle "  or  '^  oome 
to  inhabit "  in  the  removing  parish.  In  a  similar  or- 
der, which  was  supported  in  Regina  v.  The  Recorder 
of  Kmg^s  Lynn  (&),  the  complaint  stated  merely  was, 
that  the  paupers  now  inhabit  in  the  parish,  and  are  ac- 
tually chargeable  thereto.  Here  is  the  addition  of  the 
objection  that  the  pauper  intruded  and  came  into  the 
parish.  The  order  in  Regina  v.  tVoUats  (c)  was  held 
bad,  because  it  contained  no  recital  of  a  compliant  that 
the  paupers  were  inhabiting;  so  that  they  might  have 
been  casual  poor,  or  even  out  of  the  parish  when  the 
order  was  made.  And  in  Regina  v.  Blathwayt  (d), 
there  was  notliing  to  connect  the  parish,  in  which  the 
paupers  were  said  to  be  inhabiting  and  chargeable,  with 
the  division  of  the  county  for  which  the  justices  acted. 

2.  It  is  objected  that  the  jurisdiction  of  the  justices 
as  to  the  place  where  the  order  was  made  is  not  shewn ; 
and  3,  that  the  addition  of  the  word  "  acting "  to  the 


^ 


(o)  Nov.  14,  before  Lord  Den- 
tnan^  C.  J.,  Coleridge,  Wight- 
man^  and  ErUy  Js. 

(6)  Ante,  p.  334. 


(c)  Ante,  p.  5. 
\d)  Ante,  p.  240 ;  15  L.  J, 
N.S.,M.C.48. 
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words  '^  in  and  for  the  county/'  makes  that  allegation         1845. 

bad.     The  latter  words  were  held  to  be  sufficient  in       "    ^ 

The  QuMif 
Regina  v.  The  Recorder  of  King*s  Lynn  (a),  and  Regina  v, 

T.  Rotherham  (b).  The  additional  word  "  acting  "  may  st.  Paul's, 
be  applied  only  to  the  word  "in,"  and  then  it  would  Cov«irT^GA»- 
appear  that  the  justices  were  commissioned  for  the 
county,  and  were  acting  in  it  when  they  made  the  order. 
The  fourth  objection  is,  that  the  order  commands  the 
overseers  to  remove  at  sighi.  These  words  might, 
in  any  case,  be  treated  as  surplusage;  but  an  abso- 
lute unconditional  order  to  convey  and  deliver  with- 
out reserving  the  twenty-one  days  notice  of  appeal 
was  held  good  in  Regina  v.  Rotherham  (b), 

Pashlet/f  contrd. — The  order  should  follow  the  words 
of  the  13  &  14  Car.  2,  c.  12,  s.  1,  and  state  that  the 
pauper  has  come  to  settle ;  if  he  has  not,  the  justices  had 
no  authority  to  make  it.  The  word  "  inhabitant "  is  one 
of  most  varied  meaning.  By  the  statutes  of  "  Hue  and 
Cry,"  an  occupier  of  land  in  a  hundred,  although  he  has 
neither  a  house  nor  lodges  there,  is  an  inhabitant :  Leigh 
V.  Chapman  (c).  In  Rutier  v.  Chapman  {d)y  Bosan- 
quety  J.,  says,  "  the  term  *  inhabitant '  embraces  all  per- 
sons occupying  property  and  rated  within  the  borough, 
for  occupation  without  residence  is  sufficient  to  make  a 
man  an  inhabitant,"  citing  2  Inst.  702  ;  Jefferiei  Case{e)y 
Boies  V.  Winstanley  (/) ;  according  to  Rex  v.  Mashi- 
ter  (g)  and  Rex  v.  Davie  (A),  it  is  a  word  of  indefi- 
nite meaning,  which  must  receive  its  interpretation  from 
circumstances.  In  JVhithom  v.  Thomas  (i),  Erle^  J., 
says,  "it  may  not  be  necessary  for  the  purpose  of 
constituting  a  residency  in  any  place  to  sleep  there  at 

(o)  Ante,  p.  334.  (/)  4  M.  &  S.  629. 

\h)  3  Q^  B.  R.  776.  \g)  6  A.  &  E.  163. 

(c)  ^  Saund.  423.  (A)  Id.  374. 

{d)  8  M.  &  W.  1.  (0  7  M.  &  G.  1. 
(e)  5  Rep.  67. 
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184^.         ^^^  service  of  the  pauper  under  the  bond  was  not  such 

^  a  hirinfi:  and  service  for  a  year  as  would  confer  a  settle- 

V.  ment.     If  the  Court  should  be  of  opiniop,  that  the 

Walbotob.    hiring  and  service  of  the  pauper  under  the  forcing 

bond  were  such  a  hiring  and  service  for  the  year  as 

would  confer  a  settlement^  then  the  order  was  to  be 

confirmed ;  but  if  the  Court  should  be  of  ojunion  in 

favour  of  the  appellants,   then  the  order  was  to  be 

quashed. 


R.  Ingham^  in  support  of  the  order  of  sessions.— 
There  are  a  variety  of  cases  to  be  found,  which  will  be 
cited  on  the  other  side^  to  prove  that  this  is  an  excep- 
tive hiring :  Rex  v.  Byker  (a),  Rex  v.  St.  HelerCs  Auck- 
land (b\  Rex  V.  Gateshead  {c)y  Rex  v.  Cawpen(d).  This 
case  is,  however,  distinguishable,  and  is  a  good  contract 
of  hiring  for  a  year.  There  is  nothing  in  it  which  sus- 
pends the  power  of  the  master  for  any  time  during  the 
entire  year ;  and  that  is  the  true  test :  Rex  v.  Ossett' 
cum-Gawthorpe  (e).  It  may  be  said,  that  on  Sunday 
the  servant  is  not  bound  to  work,  but  that  would  not 
make  the  contract  exceptive :  Rex  v.  All  SaintSy  War- 
cester{f\  Rex  v.  Over  [g).  There  is  no  option  given 
to  the  servant  as  to  the  time  when  he  will  work  for  his 
master,  as  in  Rex  v.  Birmingham  (Ji)y  Rex  v.  Frame  Sel- 
wood{i)y  Regina  v.  Stoke-upon- Trent (Ji). 

Knowles  and  Graingery  contrd. — This  is  an  exceptive 
hiring:  first,  as  regards  Sundays,  and  also  as  regards  a 
week  at  Christmas.     On  pay- Saturdays,  too,  the  work- 


(a)  2  B.  &  C.  114.  (/)  1  B.  &  A.  322. 

\b)  4  B.  &  Ad.  718.  {g)  1  East,  699. 

(c)  2  B.  &  C.  117,  n.  (A)  9  B.  &  C.  925. 

Id)  6  A.  cSj  E.  333.  (»)  6  Q.  B.  R.  303. 

(c)  4  B.  &  Ad.  216.  {k)  1  B.  &  Ad.  207. 


MICHAELMAS  VACATION,  10  VICT.  613 

chargeability  were  sufficient.]     That  act  merely  super-         1846. 
adds  actual  chargeability  to  the  likelihood  of  becoming     >pg,  Qumbn 
so  under  the  former  act.     If  inhabiting  and  chargeabi-    x^^ii^t^  ^ 
lity  were  sufficient^  Regina  v.  St.  Giles-in-tlie-FieldM  (a)     St.  Paul's, 
would  have  been  decided  differently.     In  Rex  v.  2%e         i^i. 
Justices  of  the  West  Riding  of  Yorkshire  (i}>  it  is  said, 
that  "  to  dispense  with  these  forms  is  only  to  get  into 
uncertainty  and  mischief,  and,  by  a  strain  of  jurisdic- 
tion, to  help  parties  through  that  which  they  ought  to 
look  to  themselves." 

2.  It  is  shewn  that  the  justices  received  the  complaint 
witliin  their  jurisdiction,  but  not  that  they  made  the 
order  in  it,  which  is  the  converse  of  the  case  of  Regina 
V.  Stockton  (c).  [^Coleridgey  J. — There  does  not  appear  - 
in  that  case  that  there  was  any  marginal  venue  to  the 
order.]  3.  There  ought  to  be  an  adjudication  of  the 
fact  of  their  being  justices  in  and  for  the  county,  not  of 
the  evidence  of  the  fact,  which  their  acting  is.  4.  The 
order  io  remove  at  sight  may  have  been  good  under  the 
old  law,  but  not  since  the  4  &  5  Will.  4,  c.  76,  which 
requires  an  interval  of  twenty-one  days  for  the  chance 
of  appeal. 

Lord  Denman,  C.  J. — The  three  last  objections  are 
too  trivial  to  require  comment ;  th«  first  requires  some 
consideration,  principally  on  account  of  the  great  au- 
thority of  former  cases. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court  —  We  took  time  to  consider  a  single 
point  in  this  case,  whether  an  order  of  removal,  in  stat- 
ing the  complaint  before  the  justices,  alleged  all  the 
circumstances  necessary  to  give  them  jurisdiction.  The 
words  on  which  that  question  arises  are  these :  "  Ann 

(a)  Ante,  VoL  1.  p.  137.      ifi)  3  M.  &  S.  493.      (c)  Ante,  p.  16. 
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1846.         Sheridan^  a  single  woman^  aged  sixty-four,  intruded  and 
^ — "* — ^       came  into  the  parish  of  St.  Marylebone,  and  hath  ao- 
V.  tuallj  become  chargeable  to,  and  is  now  inhabiting  in 

^St?Pau?s!  ^^  ®^^  parish."  It  is  objected,  that  these  words  oon- 
CovBKT^QAa-  tained  no  statement  of  the  pauper  having  come  into  the 
parish  with  the  intention  of  settling  there,  or  inhabit- 
ing; and  it  is  contended,  that  the  words  ^^oorne  to 
settle,"  or  "  come  to  inhabit,"  or  words  unequivocally 
expressive  of  such  intention,  are  necessary. 

We  consider  it  to  have  been  completely  established 
ev^r  since  the  case  of  Rex  v.  Bt.  James  in  Bury  Si.  Edr 
mund*8{a)i  that  no  pauper  is  removable  from  a  parish 
unless  he  be  there  as  an  inhabitant,  or  come  there  to 
settle  or  to  inhabit ;  the  words  "  settle  "  and  "  inhabit* 
being  for  this  purpose  convertible  terms,  neither  of 
them  importing  the  accession  of  a  legal  settlement,  or 
an  intention  of  permanent  residence.  The  purpose  may 
be  temporary,  but  still  there  must  be  the  purpose  at 
least  of  remaining  there,  as  distinguishable  from  that  of 
merely  visiting  or  passing  through  the  place.  The 
particular  mischief  against  which  the  13  &  14  Car.  2, 
c.  12,  provided  a  remedy  of  removal,  was  that  of  persons 
endeavouring  to  settle  themselves  in  this  limited  and 
temporary  sense  of  the  word ;  and  the  remedy  having 
been  found  to  produce  injurious  consequences,  which 
the  certificate  system,  introduced  by  8  &  9  WilL  3, 
c  30,  had  not  prevented,  the  35  Geo.  3,  c  101,  was 
passed  to  prevent  the  removal  of  such  persons  until 
they  should  become  actually  chargeable ;  encouraging 
thereby  a  free  change  of  abode  among  the  labouring 
classes,  and  limiting  the  power  of  the  magistrates  as  to 
their  removal. 

What  we  have  now  stated  has  been  long  generally 
understood ;  and  the  forms  of  removal  which  are  given 
in  thef  best  books  on  the  subject  contain  an  aU^a- 

(a)  10  East,  27. 
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tion,  that  the  pauper  has  come  to  "settle,"  or  to  "in-         1846. 
habit."     The  present  order  wants  these  words ;  and  it    thk  Quibm 
18  argued  that  either  we  ought  to  allow  no  equivalents,  ••      ^ 

or  that  none  are  to  be  found  in  it.     We  feel  all  the  in-     St.  Paul's, 
convenience  of  substituting  for  terms  commonly  used  p,,,, 

and  having  acquired  a  well-known  meaning,  any  other 
supposed  to  be  of  equal  force ;  it  leads,  as  in  the  present 
case,  to  uncertainty,  litigation,  and  expense;  at  the 
same  time,  when  the  terms  omitted  are  not  terms  of  art 
exclusively  appropriated  to  express  a  legal  idea,  and 
when  no  statute  prescribes  any  particular  form  in  which 
the  power  it  gives  is  to  be  exercised,  we  have  no  au- 
thority to  prescribe  the  terms  or  limit  the  form  so 
strictly  as  the  objection  requires.  We  are  bound,  how- 
ever, to  see  the  terms  used  really  state  all  that  is  neces- 
sary to  give  the  jurisdiction. 

Whether  that  is  done  in  the  present  case  will  msdnly 
depend  on  the  language  of  the  35  Geo.  3,  c.  101,  s..l, 
under  which  it  is  that  the  magistrates  now  exercise  the 
power  of  removal  originally  given  by  the  statute  of 
13  &  14  Car.  2,  c.  12.  That  statute  repeals  so  much  of 
the  statute  last  named  as  enables  justices  to  remove  any 
person  likely  to  become  chargeable  to  the  parish  in 
which  he  shall  come  to  inhabit ;  and  then  enacts,  that 
no  poor  person  shall  be  removed  from  the  parish  where 
he  is  inhabiting,  to  the  place  of  his  last  legal  settlement, 
until  he  shall  have  become  actually  chargeable  to  the 
parish  in  which  he  shall  then  inhabit ;  in  which  case 
two  justices  are  thereby  empowered  to  remove  him. 
The  power  to  remove  to  the  place  of  the  last  legal  set- 
tlement, therefore,  is  expressly  given  on  these  two  con-' 
ditions  only — that  a  person  be  inhabiting  in  the  parish, 
and  be  actually  chargeable.  Nothing  is  said  of  the 
purpose  with  which  that  residence  first  commenced. 
Whether,  in  any  case,  a  person  is  inhabiting,  or  not,  the 
justices  have  the  jurisdiction  in  the  first  place  to  deter- 
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1846.         ^^  ^^^  statute  in  such  case  made  and  provided;  I,  tk^ 
said  John  Newman,  do  therefore  adjudge  the  said  Wl^ 
liam  Tarry,  for  the  said  offence,  (the  same  bang  hl^ 
first  offence),  to  forfeit  and  pay,  over  and  above  the  vab^ 
of  the  said  tree,  so  stolen  as  aforesaid,  the  sum  of  5«.^ 
and  for  the  value  of  the  said  tree,  so  stolen  a^  aforesaid, 
the  further  sum  of  !«.,  and  also  to  pay  the  sum  of 
1/.  4«.  6d.  for  costs,  to  be  paid  on  or  before  the  19tli 
day  of  March  next,  and  in  default  of  payment  of  the 
said  sums,  to  be  imprisoned  in  the  Hous|S  of  Correction 
at  Aylesbury,  in  and  for  the  said  county  of  Bucks,  and 
there  kept  to  hard  labour  for  the  space  of  one  calendar 
month,  imless  the  said  sums  shall  be  sooner  paid ;  and  I 
direct  that  the  said  sum  of  5s.  shall  be  paid  to  one  of  the 
overseers  of  the  poor  of  the  same  parish  in  which  the 
said  offence  was  committed,  to  be  by  him  applied  ac- 
cording to  the  directions  of  the  statute  in  that  case  made 
and  provided ;  and  that  the  said  sum  of  Is.  shall  be  paid 
to  the  said  Ebenezer  Fullar  Maitland,  the  person  ag^ 
grieved  by  the  said  offence,  who  has  not  been  examined 
in  proof  of  the  same ;  and  I  do  order  that  the  sum  of 
1/.  4«.  6d.  for  costjs  shall  be  immediately  paid  to  JosefJi 
Reeves  the  complainant.     Given  under  my  hand  and 
seal  the  day  and  year  first  above  mentioned. 

"  John  Newman,  (l.  s.)" 

The  warrant  of  commitment,  after  reciting  the  con- 
viction of  the  plaintiff  upon  the  oaths  of  J.  Reeves  and 
others  for  stealing  an  ash-tree,  proceeded  thus : — 

"  And  thereupon  I,  the  said  justice,  adjudged  the 
said  William  Tarry  to  forfeit  and  pay  for  his  said 
offence,  the  same  being  his  first  offence,  the  sum  of  5s, 
over  and  above  the  value  of  the  article  so  stolen  as 
aforesaid,  and  for  the  value  of  the  tree  so  stolen  as  afore- 
said the  further  sum  of  1^. ;  and  also  to  pay  the  sum  of 
1/.  45.  6d.  for  costs;  and  I  directed  that  the  siud  sum  of 
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HILAKY  TEEM,  1847. 


The  Queen  v.  The  Inhabitants  of  St.  Anne's,       JamtafylQth. 
Westbonster, 
(In  re  Jones). 

VJN  appeal  against  an  order  made  by  one  of  the  Thei 


metropolitan  police  magistrates,  dated  the  15th  August,  ^oiSer'^re- 

1844,  for  the  removal  of  Maria,  the  wife  of  James  ?®^  7"     , 

7^  founded,  itited, 

William  Jones,  and  her  two  children,  namely,  James  that  J.  w.  J. 

Griffith  and  Thomas  Bichard,  from  the  parish  of  Saint  ZH^  iJ^^^ 

Pancras  to  the  parish  of  Saint  Anne  in  the  liberty  of  ^JU2^*'|^- 

Westminster,   both  in  the  county  of  Middlesex,   the  dead),  boimd 

/•         1     ,  ,  ,  .  ,  .   .  ^°J  indenture  of 

sessions  confirmed  the  order,  subject  to  the  opimon  of  apprenticeship, 

1  .    r^  dated  &c.. 

this  Court  on  a  case.  ^)^i^  ^„  duly 

The  pauper  stated,  in  her  examination,  the  charge-  ***"^'J? 

ability  of  herself  and  children,  that  she  believed  her  serve  R.  M.  S. 

as  an  appren- 
hnsband  to  be  in  America,  and  that  she  was  unable  to  tice  for  the 

give  any  evidence  of  his  place  of  settlement  j^^e!^ 

Edward  Jones  said — "  I  know  the  said  Maria  Jones.  ??•  indenture 

being  proved  to 

Her  husband,  the  said  James  William  Jones,  now  havebeenlost— 
absent  from  her,  is  my  nephew.  He  is  now  about  the  suffidentiy  ap. 
age  of  twenty-eight  years.     In  or  about  the  month  of  S^^^^. 

tion,  that  it 
related  to  an 
ordinary,  and  not  a  parish  apprenticeship. 
Under  the  general  objection,  *'  that  no  copy  or  counterpart  of  the  order  ofremoral  has 
sent  by  post  or  otherwise/'  it  is  not  competent  for  the  appeUants  to  object  that  the 


eopy  sent  by  the  respondents  is  inaccurate,  some  few  words  being  omitted. 

When  a  case  is  granted  by  sessions  for  the  opinion  of  this  Court,  the  party  at  whose 
instance  the  case  is  granted  must  either  proceed  with  the  case  reserved,  waiving  any  other 
objections  to  the  order  of  removal,  or  must  abandon  the  case,  and  rely  on  any  other  objeo- 
tioos  which  may  be  raised  when  the  order  is  brought  up  by  certiorari. 

VOL.  n.  NN  N.  8.C. 
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Igiy  May,  1831,   he  was,   by  and  with  his  own   cSSiE 

(his  parents  beiog  dead),  bound  by  mdenture  of  appr 


V.  taoeship^  bearing  date  in  ot  aliout  the  month  of  M 

*ST*iiNNB?s!  IBM,  which  wm  duly  stamped  and  ei^cuted,  to  m 
Wi.TiiiN<'  Richard  Miles  Scott,  of  Dean  Street^  Soho  Square, 
the  pariflh  of  Saint  Anne,  in  the  liberty  of  Westnunaj 
in  the  county  of  Middle«ex5  cabinet-nmker,  aa  aa  { 
prentice  for  the  torm  of  six  years  from  thence  ni 
following.  I  attended  on  behalf  of  my  said  neplj 
when  he  was  m  hound.  I  saw  the  said  indent 
executed  by  the  parties  thereto,  who  did  eeverallj  si 
i€al,  and  deliver  the  eame  in  my  presence,  to  wind 
did  then  set  and  subecribe  my  name,  as  subscrib 
witness,  att^ting  tlie  execution  thereof.  The  I 
indenture  then  passed  into  the  poase*»ion  of  the  i 
Richard  Miles  Soott»  the  master  of  the  said  Jai 
William  Jone^," 

Richard  Miltsa  Soott  said — '*  The  said  James  Will 
Jones  was  my  apprentice.  He  was  bound  by  ind 
ture,  bearing  date  in  or  about  the  month  of  May,  18 
as  set  forth  in  the  examination  of  Edward  Jones, 
preceding  examinant  in  this  case,  to  serve  me  afi 
apprentice  for  the  term  of  six  years  from  thence  z 
following,  to  learn  the  art  and  mystery  of  a  cahi] 
maker.  I  then  resided  in  Dean  Street,  Soho  Squ 
in  the  parish  of  Saint  Anne,  in  the  liberty  of  W 
minster,  in  the  coimty  of  Middlesex.  He  served 
there,  under  the  said  indenture,  for  about  four  ye 
namely,  from  about  the  month  of  May,  1831,  the  ( 
of  the  said  indenture,  till  about  September,  1834,  w 
he  quitted  and  left  my  service,  and  went  away  with 
my  leave  and  consent,  &c" 

The  examination  went  on  to  shew  residence  tin 
the  indenture,  and  that  the  indenture  was  given  uf 
James  Jay,  who,  in  his  examination,  stated,  that 
had  searched  for  it,  and  believed  that  it  was  either 
or  destroyed. 
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The  following  were  the  material  grounds  on  which        194;^, 

the  appellants  relied : —  ^' — X — ' 

.  ,  Thk  QavKN 

L  That  the  said  order  is  bad  and  defective  on  the  v. 

fi««  thereof.  ^^?.f 

2.  That  the  examinations  on  which  the  said  order    ^!!!1I^' 
was  made  are  wholly  insufficient  to  support  the  same, 
and  fail  to  disclose  any  such  facts  as  shew  either  the  said 
Alaria  Jones,  or  her  supposed  husband,  to  have  a  settle- 
ment in  the  said  parish  of  Saint  Anne,  Westminster. 

3.  That  the  said  examinations  are  wholly  bad  and 
insufficient,  inasmuch  as  they  neither  shew  who  were 
the  parties  to  the  supposed  indenture  of  apprenticeship 
tlierein  named,  nor  do  they  shew  whether  the  said 
indenture  of  apprenticeship  (if  a  parish  apprenticeship) 
was  signed  and  sealed  by  the  parish  officers,  and  allowed 
bj  justices  of  the  peace,  as  by  law  required. 

4.  That  a  notice  in  writing  of  the  said  paupers  being 
ohargeable  to,  or  relieved  in  your  said  parish  of  Saint 
Pancras,  accompanied  by  a  copy  or  counterpart  of  the 
said  order,  and  by  a  copy  of  the  examination  on  which 
the  said  order  was  made,  has  not  been  sent«  by  post  or 
otherwise,  to  us,  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  of  Saint  Anne,  Westminster, 
or  any  of  us^  in  conf(»*mity  with  the  provisions  of  the 
statute  in  that  behalf. 

The  appellants,  on  the  hearing,  insisted  that  the  ex- 
aminations were  bad,  for  the  reasons  specified  in  the  third 
ground  of  appeal.  The  sessions  overruled  this  objection 
and  held  the  examinations  good,  subject  to  the  opinion 
of  this  Court. 

It  appeared  to  the  sessions  that  the  only  notice 
in  writing  of  the  said  paupers  being  chargeable  tot, 
or  relievable  in  the  parish  of  Saint  Fancras,  which 
had  been  sent  by  post,  or  otherwise,  to  the  parish- 
officers  of  Saint  Anne,  Westminster,  had  been  aooom- 
panied  by  what  purported  to  be  ia  copy  of  the  order ; 
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1846.        persons  who  should  reoeive  it    Here,  however,  no  soet'- 
objection  can  arise,  as  there  can  be  no  doubt  as  to  1 
person  who  is  to  be  paid.    Secondly,  At  oommonkv  < 
justice  might  receive  the  complaint,  and  another  i 
deal  with  it.     In  Jones  v.  Gurdon  (a).  Lord  Dewmixk^ 
C.  J.,  says,  ^^  It  may  be  conceded  that  in  general,  wheres 
no  provision  is  made  to  the  contrary,  the  ori^nal : 
formation  or  complaint  may  be  made  to  one  justice,  i 
another  may  hear  and  determine  the  matter."    Thbdly-. 
The  order  as  to  payment  of  costs  does  not  invalidate  th^ 
conviction.     [He  was  stopped  as  to  this  point.] 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  fei« 
enter  a  verdict  for  the  defendant  must  be  absolnti^. 
Three  points  were  taken  by  the  plaintiff's  counsel;  sad 
the  question  turns  on  the  true  construction  of  the  Tk  8 
Geo.  4,  c.  29,  the  39th  section  of  which  creates  the  of- 
fence of  which  the  plaintiff  was  convicted.     The  ftw^ 
objection  is,  that  the  party  grieved  is  the  only  person  who 
can  make  complaint ;  but  that  objection  is  not  foondel 
upon  any  expression  found  in  the  language  of  the  act  of 
Parliament,  and  if  such  had  been  the  intention  of  the 
Legislature,  it  might  easily  have  been  expressed.  We  ctn 
only  arrive  at  this  conclusion  by  a  process  of  reasoning, 
which,  I  must  say,  does  not  carry  me  with  it ;  and  I 
tliink  it  would  be  hard  if  an  action  should  lie  agiunst  a 
magistrate  for  not  coming  to  such  an  argumentative 
conclusion  as  the  plaintiff  asks  us  to  form  in  this  case, 
not  one  pointed  out  by  the  act.     The  39th  section  of 
the  act  would  lead  us  to  infer  that  any  person  whatever 
might  institute  proceedings  before  a  magistrate ;  but  the 
65th  section  makes  the  matter  clear,  for  it  says  notlung 
about  the  person  grieved  being  the  only  complainant, 
but  speaks  of  a  credible  witness  appearing  before  the 

(a)  2  Q.  B.  R.  600. 
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10  Buffideiit  to  shew  that  there  has  not  been  a  compliance  ^g^^ 
with  the  4  &  5  W.  4,  c  76,  s.  79.  This  depends  on  a 
second  question,  whether  the  objection  is  specified  in 
the  grounds  of  appeal.  The  objection  is  taken  in  very  ^^J^^nnk's*' 
general  terms,  "  that  no  copy  or  coimterpart  has  been  Wkstmin 
sent  by  post^  or  otherwise."  That  refers  to  the  fact  of  a 
copy  not  haying  been  sent,  and  not  to  the  objection  that 
some  defect  may  exist  in  one  particular  document. 
The  other  question  arises  on  the  third  ground  of  ap- 
peal^  whether  it  sufficiently  appears  from  the  examina- 
tions that  the  indenture  described  was  a  parish  indenture 
or  not.  This  abundantly  appears  from  the  allegations 
in  the  examinations.  An  act  of  Parliament  was  passed 
expressly  to  regulate  the  binding  of  parish  apprentices, 
and  the  presumption  would  prim&  facie  be,  that  this  was 
an  ordinary  indenture  of  apprenticeship^  and  not  a  parish 
indenture :  Regina  v.  Cumberworth  Half  {a).  [Here  he 
was  stopped  by  the  Court] 

Pcuhletfy  contrd^ — .It  should  expressly  appear  on  the 
examinations  that  this  was  not  a  parish  indenture. 
[[Lord  Denmauy  C.  J.-^-It  does  not  appear  that  it  was, 
and  why  should  we  presume  it  to  be  so  ?]  The  examin- 
ations only  allege  that  the  apprentice  was  bound  by 
indenture  of  apprenticeship  with  his  own  consent  That 
would  rather  point  to  the  binding  by  some  third  party, 
and  would  involve  the  question  of  that  party's  authority. 
If  the  apprentice  was  under  age,  he  must  execute  the 
indenture  himself,  unless  it  was  a  parish  apprenticeship. 
Binding  depends  on  various  circumstances,  and  to  say 
that  a  person  was  bound  an  apprentice  is  a  conclusion  of 
law,  as  much  as  to  allege  that  he  was  chargeable.  The 
appellants  have  a  right  to  require  facts  to  be  stated,  in 
order  that  they  may  see  whether  certain  legal  conse- 

(a)  Ante,  Vol.  1,  p.  10;  6  Q.  B.  R.  484. 
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1846.  With  regard  to  the  question  of  costs,  it  is  plain,  taking 

all  the  clauses  of  the  act  together,  that  the  L^islatiire 
intended,  in  cases  like  the  present,  to  intrust  the  magis* 
trate  not  only  with  the  power  of  inflicting  the  penalty 
and  the  damages,  but  also  of  awarding  the  costs.  They 
have  been  awarded,  and  I  think  the  award  is  in  pursa- 
ance  of  the  act  of  Parliament.  1.*he  result  is,  that  the 
objections  to  the  conviction  and  the  warrant  fidl,  and 
the  rule  must  be  made  absolute. 

Parke,  B.— As  to  the  first  point,  whether  an  in- 
formation for  cutting  trees  must  be  by  the  person  ag- 
grieved, I  entertained  some  doubt.;  and  although  the 
doubt  is  not  so  strong  as  to  induce  me  to  differ  from  the 
rest  of  the  Court,  I  do  not  know  that  it  is  entirely  re- 
lieved.    The  enacting  part  of  the  statute  does  not  oon- 
tam  a  clause  that  no  one  but  the  person  grieved  can 
proceed  for  penalties.     My  doubt  arose  from  the  68th 
and  70th  sections.     Mr.  (yMalley^s  argument  was,  that 
it  would  be  hard  that  a  conviction  should  be  a  bar  to 
the  owner  of  the  property  bringing  an  action  for  the 
damage,  when  the  conviction  did  not  proceed  upon  his 
own  information,  or  that  of  a  person  authorised  by  him ; 
and  he  likened  this  to  cases  under  the  5  Geo.  3,  and 
cited  Rex  v.   Corden  (a)  and  Rex  v.  Daman  (ft).      In 
those  cases  the  inference  was  certainly  much  stronger 
than  in  this ;  for  there  there  was  a  remedy  given  by  ac- 
tion to  the  party  grieved,  and  the  Court  considered  pro- 
perly that  the  object  of  the  act  of  Parliament  was  pointed 
out,  that  the  party  injured  should  make  the  informa- 
tion.    In  the  present  case  we  may  put  a  different  con- 
struction upon  the  act,  for  I  cannot  think  that  the  ge- 
neral words  in  it  make  it  necessary  for  the  information 
to  be  laid  by  the  person  injured.     The  words  are  ge- 

(a)  4  Burr.  2279.  (b)  2  B.  &  A.  378. 
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good  in  other  respects :  but  we  will  mention  the  subject        134^^ 

again,  and  say  whether  we  think  we  can  hear  any  ar-      "^^v — ' 

gument  on  the  point]  v« 

InhabHanti  of 

Lord  Denman,  C.  J.— It  appears  to  me  that  there  is  ^"J^* 
no  groond  for  questioning  the  decision  of  the  sessions  on 
either  of  the  objections.  A  settlement  by  apprenticeship 
IB  siiflSdently  stated  on  these  examinations.  There  is  a 
certain  extent  of  reasonable  intendment  which  must  be 
allowed,  and  it  is  not  necessary  to  negative  the  presump- 
tion contended  for  here.  The  examinations  state  that 
the  apprentice  was  bound  with  his  own  consent,  and  that 
the  indenture  was  duly  stamped,  which  parish  indentures 
are  not ;  I  think  therefore  that  the  fair  purport  of  these 
words  is,  that  this  is  not  a  parish  indenture.  We  can- 
not presume  that  for  which  there  is  no  foundation.  As 
to  the  copy  of  the  order,  the  sessions  might  well  deter- 
mine that  it  was  complete,  although  it  was  not  quite 
accurate,  if  there  be  no  material  difference.  It  is  dear, 
however,  that  this  objection  could  not  be  taken  under 
the  fifth  ground  of  appeal  When  the  appellants  say,  in 
these  groimds  of  appeal,  that  no  copy  has  been  sent,  it 
is  only  calculated  to  mislead,  for  it  cannot  be  supposed 
they  mean  that  the  copy  may  be  inaccurate  in  some 
particular.  The  proper  mode  of  taking  it  would  have 
been  to  object  that  the  order  was  wrong,  for  not  pro- 
perly adjudicating  the  settlement  of  the  persons  whom 
it  directed  to  be  removed.  I  think  the  sessions  were 
right  in  every  thing  but  reserving  the  case« 

Patteson,  J. — An  indenture  between  parties  with- 
out more  means  a  common  indenture.  Here  this  is  said 
to  be  stamped,  and  parish  indentures  are  not  stamped. 
On  the  other  objection,  all  the  appellants  say  is,  that 
no  notice  of  the  kind,  correct  or  incorrect,  has  been  sent, 
and  under  that  objection  I  do  not  think  that  they  can 
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1846.  should  pay  costs^  but  he  was  also  to  pay  them  under 
other  circumstancee.  It  is  contended,  that  the  ma^s- 
trate  unposed  an  illegal  condition  in  this  case*  by  di- 
recting the  plaintiff  to  be  imprisoned  for  non-payment 
of  thedamages,  the  penalty,  and  the  casts;  but  if  the 
conviction  is  read  in  connection  with  the  clauses  of  the 
act,  it  will  appear  that  no  other  condition  has  been  im- 
posed than  that  which  the  act  authorises.  The  convic- 
tion adjudicates  that  the  plaintiff  shall  forfeit  and  pay, 
over  and  above  the  value  of  the  tree,  the  sum  of  5«.,  and 
for  the  value  of  the  tree  !«.,  and  also  pay  \L  As.  6d 
for  costs,  to  be  paid  on  or  before  a  day  named,  and,  in 
default  of  payment  of  the  said  sums,  to  be  imprisoned. 
The  conviction  then  orders  that  the  said  sum  of  \L  4«.  6d 
for  costs  shall  be  immediately  paid  to  Joseph  Reeves.  It 
is  clear,  therefore,  that  the  penalty  and  the  attendant 
expenses  are  to  be  paid  before  a  certain  day^  and  that 
the  costs  are  to  be  paid  down.  The  true  construction 
of  the  conviction,  therefore,  is,  that  the  plaintiff  was  to 
be  imprisoned  only  on  his  failing  to  pay  the  two,  and 
not  the  three  siuns ;  but  if  imprisonment  did  take  place, 
then  he  could  not  be  set  at  liberty  without  jmyiiig  all 
three.  As  to  the  commitment,  Darnell  v.  Philipps  {a) 
is  in  point  If  the  conviction  and  commitment  arc  read 
together,  and  construed  in  the  same  way,  it  will  be 
clear  that  no  illegal,  but  a  lawful  condition  has  been 
imposed. 

Alderson,  B. — ^With  regard  to  the  point  on  which 
alone  any  doubt  has  been  entertained,  I  observe  the  act 
contains  a  form  (^),  which  directs  that  the  value  of  the 
article  stolen,  or  the  amount  of  the  injury  done,  "  shall  be 

(a)  1  C,  M.,  &  R.  662.  {b)  Sect.  71. 
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The  Queen  v.  The  Inhabitants   of  St.  Anne's,       Jamafy20ih. 
Westminster. 
(In  re  Wood.) 

VJN  appeal  against  an  order  of  two  justices,  dated  the  An  entry  by  the 

30th  November,  1844,  for  the  removal  of  George  Wood  SJI^hlJ'iui 

from  the  parish  of  St.  Pancras  to  the  parish  of  St  Anne  ^^^  ?" 
^  ^  *  ,  ^ ,  **  quasned  not 

in  the  liberty  of  Westminster,  both  in  the  county  of  upon  the  me- 
Middlesex,  the  sessions  confirmed  the  order,  subject  to  prejadioe  to 
the  opinion  of  this  Court  on  a  case.  ^  ^£^r^ 

An  appeal  against  a  former  order  of  removal,  dated  der,"  &c.,  pre- 
the  21st  March,  1844,  between  the  same  parishes,  re*  operating  as  an 
specting  the  settlement  of  the  same  pauper,  came  on  to  ^J^n^e  pa- 
be  heard  at  an  adjourned  sessions,  held  on  the  4th  nahcs;  andia 

"  ^  conclonve 

November,   in  that  year.     Upon  the  hearing  of  such  that  the  qoes- 

appeal,  the  sessions  made  the  following  order : —  m^nt  was  not 

"  It  is,  after  hearing  counsel  on  both  sides,  ordered,  ^q!*'^ 

that  the  said  order  of  the  said  magistrate  so  appealed  therefore,  on 

the  heannflT  oi 
against  be  quashed,  not  upon  the  merits,  without  pre-  an  appeal 

jndice  to  the  making  of  any  other  order  for  the  removal  J|S^t  order 
of  the  said  George  Wood  from  either  of  the  said  parishes  "^f^^^SSe*^* 
to  the  other  of  them,  or  to  any  other  parish  or  place  to  ment,  it  u  not 
which  he  may  appear  to  have  become  chargeable ;  and  the  ^^lanu 
the  same  is  hereby  quashed  accordingly."  dLw^^tTahe'l', 

The  appellants,  in  the  grounds  of  appeal,  stated  the  notwithstand- 
ibrmer  order  of  removal,  the  trial  of  the  appeal  against  that  the  former 
it,  and  the  making  of  the  order  of  sessions,  "  which  fy^^^^i^ 
related  directly  to  the  settlement  of  the  ssid  George  ^^  ^ ' 
Wood,  which  is  now  in  dispute;   and  such  order  is 
binding  and  conclusive  between  the  parties  to  the  pre- 
sent appeal  as  to  the  last  place  of  legal  settlement  of  the 
said  George  Wood,  it  not  being  stated,  either  in  the 
order  of  removal  or  on  the  examination  on  which  the 
said  order  was  made,  that  the  said  George  Wood  has 
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Otourt  of  ^uttvCfi  iSend). 
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Nov.  IIM.  The  Queen  v.  The  Inhabitants  of  Watford. 

The  complaint  vJN  appeal  against  an  order  of  two  justices  of  the 
ordrrof  re^  county  of  Middlesex,  dated  the  11th  December,  1844, 
^^may  b?""*^'  ^^^  *^  removal  of  Maria  Lewis,  widow,  from  the  parish 
by  the  church-    of  St  John  at  Hacknev,  in  the  county  of  Middlesex,  to 

wardens  or  . 

overeeera^under  the  parish  of  Watford,  in  the  county  of  Hertford,  the 
Car.  2,  c.  12.     scssions  Confirmed  the  order,  subject  to  the  opinion  of  this 

The  exami-       Q^^^^  ^^  ^  Case. 
nationg  for  the 

removal  of  a  The  Order  of  removal  was  as  follows: — "  Middlesex, 

widow  stated,  .mi  /»i  /*   t  -t^o 

that  she  did  not  to  Wit.  —1  o  the  ovcrsecrs  of  the  poor  01  the  parish  oi  ht 
mTnTofVef^'"  J^^n  at  Hackney,  in  the  county  of  Middlesex,  and  to 
husband ;  that    ^lie  oversccrs  of  the  poor  of  the  parish  of  Watford,  in 

•he  was  born  in  *  -^ 

the  appellant  ^he  couuty  of  Hei'ts,  and  to  each  and  every  of  them: 

chargeable  to  Whereas  comjJaint  hath  been  made  to  us,  whose  names 

reUevedbrthe  *^®  hereunto  set  and  seals  affixed,  being  two  of  her 

respondent  Majesty's  justices  of  the  peace,  acting  in  and  for  the  said 

ral  weeks  last  county  of  Middlesex  (one  whereof  being  of  the  quorum)i 

mone^  and  ^y  '^^  overseers  of  the  poor  of  the  parish  of  St,  J.  at  H., 

bread,  and  with  ^\^^^  Maria  Lewis,  widow,  has  come  to  inhabit  in  the 

I*,  on  the  day  '  ' 

of  the  date  of      gaid  parish  of  St.  J.  at  H.,  not  having  gained  any  legal 

her  examina. 
tion. 

Held,  Ist,  That  it  was  not  necessary  to  state  a  residence  of  forty  days  in  the  appellant 
parish,  that  not  being  material  to  a  birth  settlement  under  the  13  &  14  Car.  2,  c.  12. 

2nd.  Nor  to  shew  the  settlement  of  the  husband  to  be  in  the  appellant  parish,  or  that 
it  could  not  be  ascertained. 

One  ground  of  appeal  objected,  that  it  did  not  appear  by  sufficient  statement  of  facta,  and 
by  proper  and  legal  evidence  of  those  facts,  that  the  pauper  was  chargeable,  Sec. 

Heldf  That  the  fact  of  chargeability  sufficiently  appeared  in  the  examination,  and  that  H 
was  not  competent  to  the  appellants,  on  this  ground  of  appeal,  to  object  to  it  for  want  of  a 
statement  of  residence. 


Wbstmin- 
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ud  order  of  sessions  conflnniiig  the  same  tire  to  stand 

affinned ;  but  if  the  Court  shall  be  of  opinion  that  the  ,  rf^Touwi^ 

deoimon  of  the  quarter  sessions  as  to  the  efiect  of  the  «• 

InhaUtsnts  at 
former  order  of  sessions  was  right,  but  that  evidence    ^  Amnv'b, 

traB  admissible  to  shew  the  grounds  of  such  entry,  and 

that  the  l^en  court  of  quarter  sessions  could  decide 

diereon ;  then  the  case  to  be  remitted  to  the  sessions, 

to  hear  and  decide  On  such  evidence,  &c 

Gfodson  and  Hmoarih  appeared  in  support  of  the  order 
of  sessions,  but  the  Court  called  upon 

PasKley  contriL — In  Ex  parte  AckwortiiXa),  Put' 
tnouy  J.,  said,  '^  Where  the  examination  actually 
omits  some  &ct  material  to  shew  the  settlement,  it 
ii  just  the  same  thing  as  if  the  evidence  produced 
by  the  respondents  on  the  hearing  were  insufficient 
to  prove  that  fiict,  and  the  parties  failed  on  that 
account  It  appears  to  me,  that  the  decision  of  the  ses- 
sions quashing  an  order  on  account  of  an  examination 
bong  defective  in  such  a  respect  will  be  conclusive  as  to 
die  settlement  I  do  not  say  that  it  is  a  decision  on  the 
merits,  that  is  a  term  which  does  not  convey  any  clear 
notion ;  I  prefer  saying  that  it  is  a  decision  on  the  point 
of  settlement"  Since  that  case,  the  Court  has  held,  in 
Regina  v.  St.  Manfy  Lambeth  (b)y  that,  where  an  order 
was  quashed  on  the  ground  that  the  examinations  dis- 
closed no  settlemeiit,  such  decision  was  conclusive  be- 
tween the  parties  as  to  the  settlement  The  entry  ''  not 
on  the  merits*'  is  generally  made  by  the  sessions  where 
the  order  has  been  quashed  by  reason  of  some  defect  in 
the  examinations,  and  if  the  order  was  quashed  for  want 
of  a  statement  of  residence  or  chargeability,  it  would 
not  be  conclusive  on  a  subsequent  appeal ;  but  if  it  pro- 

(a)  3  Q.  B.  R.  997,  n.  (b)  Ante,  p.  36. 
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1847.        ceeded  on  the  want  of  an  allegation  of  some,  essential 

The  Qubbn    ingredient  in  the  settlement^  it  would  be  a  decirion  on 

V*  the  settlement,  and  therefore  conclusive.     The  seadons 

Inhabitants  of 

St.  Ankb's,    here  may  have  had  before  them  such  defective  statement 
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of  settlement  in  the  examination,  or  the  respondents 
may  only  have  failed  on  account  of  a  want  of  a  stamp  in 
an  indenture  essential  to  their  case ;  in  either  case,  the 
sessions  might  properly  say  that  the  order  is  quashed, 
"  not  on  the  merits ;"  but  they  cannot  by  such  an  entry 
annex  a  legal  incident  to  their  judgment,  which  without 
the  entry  it  would  not  have.  Where  an  order  is 
quashed  generally,  evidence  is  admissible  to  shew  the 
ground  on  which  the  judgment  of  the  sesmons  pro- 
ceeded. Rex  V.  JVick  St.  Lawrence  (a\  and  these  ap- 
pellants ought  not  to  be  estopped  by  the  entry  here.  An 
estoppel  must  be  certain  to  every  intent^  and  is  not  to 
be  taken  by  argument  or  inference,  1  Inst  352.  b. 
Fisher  v.  Offk  (J),  Dalgleish  v.  Hodgson  (c) ;  the  rule 
being,  that  no  person  is  to  be  estopped  by  intendment: 
and  the  entry  "  not  on  the  merits,"  leaving  it  doubtful 
on  what  ground  the  sessions  adjudicated,  the  appellants 
should  not  be  precluded  from  giving  the  evidence,  unlefls 
the  special  entry  expressly  and  necessarily  shewed  Aat 
the  point  of  settlement  was  not  decided  on  the  trial  of 
the  former  appeaL 

Lord  Denman,  C.  J. — This  is  an  attempt  to  induce 
us  to  give  effect  to  an  estoppel,  by  holding  the  sessions 
estopped  by  their  former  order,  by  which  a  former  order 
of  removal  was  quashed,  and  an  entry  made  that  it 
was  '^  quashed  not  on  the  merits,  without  prejudice  to 
the  making  any  other  order."  Then  the  question  is,  are 
the  respondents  to  be  excluded  from  the  right  of  trying 
this  appeal  on  the  merits  on  any  subsequent  occasion? 

(a)  5  B.  &  Ad.  526.         (fi)  1  Camp.  417.         (c)  7  Bing.  4»5. 
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We  quite  understand  what  is  meant  in  such  an  entry, 

by  "  not  on  the  merits ;"  it  is  an  entry  made  probably 

in  conformity  with  a  suggestion  thrown  out  by  the  inhabitants  of 

Court  in  Rex  v.  fVick  St  Lawrence  (a).    We  know  the    St.  Anne's, 

W  KSTMIN* 

meaning  of  the  words,  and  the  sessions  perfectly  well  stir. 
understand  what  is  meant  by  thenu  I  am  therefore 
of  opinion  that  the  question  of  settlement  has  not  been 
decided.  Something  has  occurred  analogous  to  a  case 
of  nonsuit,  which  would  be  no  estoppel  to  a  future 
action,  and  not  like  a  verdict  between  the  parties.  The 
sessions  may  have  quashed  the  order  for  various  reasons, 
as  the  want  of  a  stamp,  or  the  absence  of  a  witness. 
If  they  did  so  because  the  evidence  adduced  was  not 
sufficient  to  support  the  settlement,  they  would  do  wrong 
in  making  an  entry  '*  not  on  the  merits ;"  but  if  they  did 
so  on  any  ground  not  involving  the  point  of  settlement, 
they  would  do  right  in  making  such  an  entry.  In  the 
case  of  JEx  parte  Ackwarth  {b)  there  was  some  criticism 
on  the  words  "  not  on  the  merits ;"  but  the  result  of 
that  case  was,  that  my  Brother  Patteson,  acting  on  the 
principle  which  we  are  now  supporting,  refused  to  in- 
terfere to  prevent  the  words  having  their  effect.  It 
was  competent  for  the  sessions  to  make  this  entry,  and 
I  think  they  did  right  in  refusing  to  admit  this  evi- 
dence. 

Patteson,  J. — In  Rex  v.  Wick  St.  Lawrence  (a),  we 
recommended  to  the  sessions  what  entry  should  be  made, 
and  I  think,  if  we  were  to  admit  this  evidence,  we  should 
be  misleading  all  the  sessions  in  the  kingdom.  This 
difficulty  may  perhaps  have  arisen  from  the  attack  I 
made  on  the  words  *'  not  on  the  merits,"  in  Ex  parte 
Ackwarth  (J).     The  expression  is  not  very  satisfactory. 


(a)  5  B.  &  Ad.  626.  (b)  3  Q.  B.  R.  397,  n. 


am 
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but  I  tliiuk  it  is  clear  what  the  ^csaioiw  meant  by     «*  I 
words,  and  wo  cajmot  admit  evidence  to  deieat  ther»c»»      I 

CoLEmpQB,  J. — This  is  an  attempt  to  make  ^deci^i*^'^ 
final  which  wm  never  intended  by  the  court  of  qa^r^^f 
eesgioiia  to  be  final.  The  cases  cited,  m  to  bow  far  i*^" 
quiry  cun  be  made  id  to  the  grounds  of  a  foimer  decifli*»* 
of  the  sessions,  do  not  apply*  Tlie  queBtion  before  t^b^ 
Court  is,  what  10  the  meaning  of  the  words  used,  *^  ciot 
on  the  merited'  No  doubt,  in  a  popular  eense,  they  ni^y 
mean  many  things.  They  may  mean  something  which  l:»^^ 
no  reference  to  this  settlement,  as  reaidenoe  or  chiu'g'^^^ 
abititj,  which  only  aSected  the  settlement  at  timt  p^-^^ 
ticular  time;  or  they  may  mean  that  the  sessions  tl^^^"^ 
eided  on  points  material  to  the  gettlement,  and  tt»^* 
they  used  tlie  tenn  "  not  on  the  merits*'  in  a  wro*^*^ 
sense ;  but  we  are  not  to  presume  that  they  did  so*  ^^ 
b  eYident,  from  the  remainder  of  the  sentence,  that  tJ^^ 
sessions  intended  to  say  that  the  order  was  quaal*^^ 
not  on  the  merita  but  on  matter  of  form,  and  that  t>*^ 
question  of  settlement  was  still  left  open. 


WiGHTMAN,  J.,  concurred. 

Order  of  sessaons  eonfinned — - 
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The  Queex  v.  The  Inhabitants  of  St.  Peter's,      January  2(Hh. 
Droitwich. 

J.  HIS  was  an  appeal  against  an  order  of  the  borough  An  order  of 
of  Wych,  otherwise  Droitwich,  in  the  county  of  Wor-  the  9  Geo.  4, 
oester,  dated  the  23rd  January,  1845,  adjudging  that  ^ttiem"nt°and'' 
the  last  legal  settlement  of  John  Hughes,  (a  lunatic  pau-  maintenance  of 
per  confined  in  the  house  of  Martin  Ricketts  and  John  per,  adjndgi^ 
Burdett  Steward,  being  a  house  established  at  Droit-  to  be  in  A., 
wich,  duly  licensed  for  the  reception  of  insane  persons),  ^^J^^^^^"^ 
was  in  the  parish  of  St  Andrew,  in  the  city  of  Wor-  of  that  parish 
cester,  and  ordering  and  directing  that  the  churchwardens  the  overseers 
and  overseers  of  St.  Andrew  should  pay  to  the  said  Mar-  °^  i4/*2#.*foHr 
tin  Ricketts  and  J.  B.  Steward,  from  the  date  of  the  ?>«  "P??*"^ 

incurred  by  D. 

order,  the  sum  of  9^.  weekly  and  every  week,  for  the  in  the  removal, 

future  maintenance,  medicine,  clothing,  and  care  of  the  &c.,  of  the  ' 

said  John  Hughes,  during  his  continuance  in  their  said  ^5?ii8  order 

house.     This  order  was  quashed  on  appeal  by  the  Wor-  was  appealed 

affainst  and 

cestershire  sessions,  on  the  7th  April,  1845,  subject  to  confirmed  by 

the  opinion  of  this  Court  upon  the  following  case.  but,'OTi'*a  caw 

The  pauper,  John  Hughes,  having  become  chargeable  j^^T®*^'  *^f, 

to  the  parish  of  St.  Peter,  Droitwich,  and  it  having  been  the  order  of 

legally  proved,  to  the  satisfaction  of  two  justices  for  the  rally,"  n^e*" 

borough,  that  the  said  John  Hughes  was  insane,  he  was,  SJ^^gj^*, 

by  their  order,  dated  the  13th  April,  1841,  removed  to  had  no  power 

the  house  of  Messrs.  Martin  Ricketts  and  John  Biu^ett  re.payment  to 

Steward,  at  and  in  the  borough  of  Droitwich,  in  the      Anothw^or- 

county  of  Worcester,  duly  licensed  for  the  reception  of  ^^  *^^"*^*^ 

insane  persons,  there  being  no  county  asylum  or  public  between  the 

hospital   for  the  reception  of  insane  persons   in  the  adjudpng*thc 

settlement  as 
before,  bnt 
dtrtctmg  a  weekly  snm  for  maintenance,  flee.,  of  the  pauper,  to  be  paid  by  A.  to  the  keeper 
of  the  asylum  where  the  pauper  was  confined. 

On  appMl,  the  sessions  quashed  this  order,  on  the  ground  that  the  order  of  this  Court 
WBM  condusive  as  to  the  settlement. 

Held,  that  the  sessions  were  wrong,  as  the  judgment  of  this  Court  did  not  turn  on  a  ques- 
tkm  t4  settlement. 
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county  of  Worcester.     At  that  time  the  place  of  the 
last  legal  settlement  of  the  pauper  could  not  be  asoer- 
^'       ^   tained ;  but  the  said  two  justices^  on  the  29th  Aptil, 

Inhabitants  of  .  r  -» 

St.  Pbtsr's,  1841,  made  another  order^  by  which  (after  reciting  the 
order  of  the  13th  Aprils  1841^  and  that  the  settlement 
of  the  pauper  could  not  at  the  date  of  that  order  be 
ascertained,  and  that  they  had  proceeded  to  inquire  into 
the  place  of  his  settlement,  and  had  heard  evidenoe 
thereon),  they  adjudged  the  lawful  settlement  of  the 
pauper  to  be  in  the  parish  of  St.  Andrew,  in  the  city 
of  Worcester,  and  ordered  the  overseers  of  the  sud 
parish  of  St.  Andrew  to  pay  a  certain  sum  for  the  ex- 
penses of  the  removal  of  the  pauper  to  the  asylum,  and 
to  pay  weekly  to  Messrs.  Ricketts  and  Steward  sndi 
sum  for  the  maintenance  of  the  pauper  as  they  should 
be  willing  to  accept,  and  as  should  appear  to  the  jus- 
tices making  the  said  erder  to  be  reasonable.  Agaiort 
this  order  the  churchwardens  and  overseers  of  the  parish 
of  St.  Andrew  gave  notice  of  appeal,  with  grounds  of 
appeal ;  and  the  respondents,  on  the  24th  June,  1841, 
sent  to  the  appellants  a  notice  of  abandonment  of  their 
said  order.  The  appellants  entered  their  appeal  at  the 
sessions  held  the  28th  June,  1841,  and  the  order  of  29th 
April,  1841,  was  quashed  generally,  by  consent,  with 
40*.  costs. 

The  pauper  remained  in  the  said  licensed  house,  under 
the  order  of  13th  April,  1841,  at  the  expense  of  the 
parish  of  St.  Peter,  until  the  24th  September,  1841, 
when  the  Rev.  John  Topham  and  Richard  Frandfl, 
Esq.,  two  other  justices  in  and  for  the  said  borough  of 
Droitwich,  proceeded  to  hear  evidence  as  to  the  settle- 
ment of  the  said  John  Hughes,  and  made  an  order  by 
which  they  adjudged  his  settlement  to  be  in  the  paririi 
of  St.  Andrew,  and  ordered  the  churchwardens  and 
overseers  of  that  parish  to  repay  unto  William  WyMfe 
one  of  the  overseers  of  the  poor  of  the  parish  of  St. 
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Peter,  the  sum  of  14/.  2^.  for  the  removal  of  the  pauper 
to,  and  for  his  maintenanoe,  medicine,  clothing,  and 
care  in  the  house  of  Messrs.  Ricketts  and   Steward, 


Inhabitants  of 


from  the  lOth  of  April,  1841,  to  the  date  of  their  order.    St.  Peter's, 
^^  Droitwich 

By  the  same  order  they  further  directed  the  church- 
wardens and  overseers  of  St.  Andrew's  to  pay  to 
Messrs.  Ricketts  and  Steward,  from  the  date  of  their  ' 
order,  the  weekly  sum  of  126.,  for  the  future  mainte- 
nance, clothbg,  and  care  of  the  pauper.  Against  the 
last-mentioned  order  the  parish  of  St.  Andrew  appealed, 
and  gave  a  notice  pursuant  to  the  statute  9  Geo.  4, 
c.  40,  together  with  the  grounds  of  such  appeal,  which 
raised  the  objections  afterwards  relied  on  at  the  hear- 
ing of  the  appeal  against  such  order. 

At  the  hearing  of  that  appeal  at  the  sessions  for  the 
county  of  Worcester,  in  October,  1841,  it  was  admitted 
that  the  adjudication  in  the  onler  of  the  24th  of  Sep- 
tember, 1841,  was  upon  the  same  settlement  as  in  the 
order  of  the  29th  April,  1841.  The  appellants  then 
contended  that  the  order  of  sessions  of  June  28th,  1841, 
quashing  the  order  of  justices  of  the  29th  April,  1841, 
generally,  was  conclusive  between  the  appellants  and 
respondents,  as  regarded  the  settlement  and  maintenance 
of  the  pauper;  and  that  parol  evidence  was  inadmissible 
to  shew  that  the  order  was  not  quashed  on  the  merits. 
The  sessions,  however,  received  parol  evidence  as  to  the 
grounds  on  which  the  former  order  was  abandoned  and 
quashed ;  and  as  it  appeared  to  the  sessions  that  it  was 
abandoned  and  quashed  for  defects  on  points  of  form, 
and  not  upon  the  merits,  tliey  were  of  opinion  that  the 
order  of  sessions  of  the  28th  June,  1841,  was  not  con- 
clusive between  the  parties,  and  proceeded  to  hear  the 
appeal. 

The  appellants  next  objected  that  the  respondent3 
ought  to  have  sent  to  the  appellant  parish  notice  of 
the  removal  of  the  pauper,  and  a  copy  of  the  examina- 

voL.  If.  00  N.  8.  c. 


1847.        tion  on  which  such  remoTal,  and  tlio  mljiwjjcaf  loti 
TBEQuEjEff    w^ttlcment   and   order   of  nmintenance  were  ohtiui:i 


Tnhnhitints  of  '^^^I'^'^ig  t^  tliG  provisioiiB  of  the  4  &  5  WtlL  4,  C     ' 
s.  7  SI-     The  gesaions  overruled  tlie  objcctioii. 

The  appellauta  contended,  thinlly,  that  the  aaid  on<: 
of  juatice*  of  24th   September,  1841,  wm  bad  on 
face  of  it,  inosmueh  as  it  directed  the  repayments 


Ecr 
e 

4>f 


14i  2s,  by  the  churchwardens  and  oTers66i»  of    *-^i^ 
parish  of  St  Andrew,  to  WilUam  Wyld,  one  of   ^-Mne 
ovcracers  of  St*  Peters,  fcstaul  of  directing  the  &^m.^i 
money  to  be  repaid  to  the  treasurer  of  the  county^     ^>f 
Worcester,  according  to  the  0  Geo.  4,  c-  4a     rimia 
objection  the  icWiong  ako  overruled,  and  after  heariJ^^F 
evidence,  confirmed  the  order  of  the  24th  Sept©nit»^^f 
1841,  subject  to  the  opinion  of  the  Court  of  Quee^x*'^ 
Bench  upon  a  c^se  wluch  they  directed  to  bo  stated   :ff<"" 
the  opinion  of  that  Courts 

The  <^se  comprised  th©  fucts  above  mentioned,  c^^^ 
tsoncludeil  thus, — First,  if  the  Court  of  Quccd  s  Ber"^^^^ 
shall  be  of  opinion  that  the  court  of  quarter  sessii 
were  bound,  under  the  circumstanoes,  to  treat  the  ji 
ment  of  the  sessions  of  28th  June,  184 1,  by  which 
first  order  of  justices  of  the  29th  April,  1841, 
quashed,  as  condusive  between  the  parties,  then 


^ 


Ihe 


order  of  sessions  of  October,  1841,  is  to  be  quaah^^"^ 
Secondly,  if  the  Court  of  Queen's  Bench  shall  thi^--^^ 
the  respondents  were  bound  to  send  a  copy  of  the 
mination  and  notice  of  the  removal  of  the  pauper  r 
the  appellants,    then  the  order   of  sessions  is  to  Id—        ,. 
quashed.  Thirdly,  if  the  Court  of  Queen's  Benck  uhsi  ^^ 
think  the  order  of  the  24th  September,  1841^  bad  ®^^^i^ 
the  face  of  it,  as  directing  the  sum  of  142.  2«.  to  br^-^  - 
paid  to  William  Wyld  instead  of  to  the  treasurer  ot-^^ . 
the  county  of  Worcester,  then  the  order  of  seBsions  v0'^  .. 
to  be  dealt  with  as  the  Court  of  Queen's  Bench  shall^^^*^ 
think  fit.  -^ 


to 
be 
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The  case,  so  stated  for  the  opinion  of  the  Court  of       1847. 

Queen's  Bench,  was  argued  in  Michaelmas  Term,  1842,  thi  qukkn 

when  the  respondent's  counsel  contended,  that,  if  the  inhabiuntu  of 

Court  should  think  the  order  of  the  24th  September,  St.  Petkr'ji. 

DROiTWicn 

1841,  bad,  for  the  reason  assigned  in  the  third  objection 
only,  the  Court  might  quash  the  order,  so  far  as  it 
related  to  the  repajrment  of  the  sum  of  142.  2«.,  and 
confirm  it  as  to  the  residue  thereof. 

In  Easter  vacation,  1843,  the  judgment  of  the  Court 
of  Queen's  Bench  was  delivered  by  WiUiams,  J.,  as 
follows  (a):  **  We  do  not  consider  it  to  be  needftd  to 
enter  into  the  difierent  objections  taken  on  behalf  of 
the  appellants,  because  there  is  one  which  seems  to  us 
dearly  fatal  to  the  order.  In  the  case  just  disposed  of, 
Regina  v.  Pixky  (ft),  we  had  occadon  to  advert  to  the  ' 
different  sections  of  the  act  regulating  the  manner  of 
making  reimbursement  in  these  cases,  and  the  persbn 
to  whom  it  is  to  be  made;  and  in  none  of  these  is  there 
any  provision  enabling  the  justices  to  direct  the  sum 
to  be  reimbursed  to  be  paid  to  the  overseer  of  the 
parish  or  place  to  which  the  pauper  lunatic  may  have 
been  chargeable.  Inasmuch,  therefore,  aa  the  jurisdic- 
tion depends  entirely  on  the  statute,  and  it  is  not  given 
to  them  in  the  form  adopted,  we  think  that  the  order  of 
sessions  cannot  be  sustained,  and  that  it  must  accord- 
ingly be  quashed." 

During  these  proceedings,  and  up  to  and  on  the  23rd 
January,  1845,  the  pauper  remained  insane,  and  con- 
fined in  the  said  licensed  house,  under  the  order  ISth 
April,  1841,  at  the  cost  of  the  parish  of  St.  Peter.  On 
the  23rd  January,  1845,  three  justices  of  the  borough 
of  Droitwich  made  an  order,  by  which,  after  reciting 
the  order  of  justices  of  the  13th  April,  1841,  and  that 
the  pauper  had  been  under  the  said  order  conveyed  to 

(fl)  4  Q.  B.  R.  7«6.  (6)  Id.  711. 
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the  paid  Ucens<Ml  house;  anil  that^  from  the  13th  Ap 
1841,  until  the  Baid  2Srd  of  January,  1845,  the  ^ma 
had   been   and  then   wa^  an   insane    person t    confi 
tioder  the  smd  order,  at  the  cost  of  the  iatd  ])arisLi. 
St.  Peter;  and  recitmg  also  that  the  legal  sattleriB 
of  the  pauper  had  not  been  nsccrtamed ;  the  said  justi 
adjudged  the  place  of  the  kat  legal  settlemeut  -of  1t^ 
|muper   luuatie  to  be  Iti  the  parish   of  St,  Andrew 
Worcestcsr ;  and  did  order  the  churchwardeue  and  o%'^s^ 
fieers  of  the  pariah  of  Ht»  Andrew  to  pay  to  the  ki 
of  the  said  licensed  house,  iVora  the  date  of  that  order* 
mim  of  O*,  weeldys  for  the  future  maintenance  of  the 
per,  during  hie  continuance  in  the  said  licensed  liQUae^  ■  — 

Again&t  this  order  the  churchwardens  and  over 
of  Su  Andrew  Sf  Worcester,  duly  appealed,  and  ser^v^ 
notice  of  grounds  of  apped.    At  the  trial  of  the  app 
on  tlie  7 til  April,  1845*  the  appellants  conti3nded^  uum« 
a  ground  of  apjieal   whldi  duly  miaed  the  objeetE^ 
that  the  jiul^mcnt   of  the  Court   of   Queen *3  Rei^^ 
quashing  the  former  order  of  sessionSi  was,  under 
circumstances    above    stated,  conclusive   between 
parties.     The  respondents  contended,  that,  as  the  jui 
ment  of  the  Court  of  Queen's  Beneii  was  gron 
upon  the  informality  of  that  part  of  the  order  ( 
of  September,  1841,  which  directed  the  repayment 
142.  2^.  to  the  overseers  of  the  respondent  parish,  sur 
judgment  of  the  Court  of  Queen's  Bench  was  not  ( 
elusive  between  the   parties  as  to  the  settlement 
the  pauper.     The   sessions,  however,  after  argument    .-s^^-ne 
decided  that  they  were  bound  by  the  judgment  of  tfc^^^^^^^L 
Court  of  Queen's  Bench,  as  conclusive  between 
parties  as  to  the  settlement  of  the  pauper,  and  qu— ^ 
the  last-mentioned  order  accordingly,  subject  to  tk^^^ 
opinion  of  this  Court.  ^ 

If  the  Court  shall  be  of  opinion  that  the  judgmen 
of  the  said  Court  was  conclusive   as  to   the  settle-^"^^ 


Oroitwich. 
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ment  of  the  pauper,  so  as  to  prevent  the  said  parish 

of  St  Peter  fix)m  obtaining  a  fresh  order  against  the    thTqueen 

said  parish  of  St.  Andrew,  and  £civii^  evidence  in  sup-   ,  ,  ,?• 

*  >&***©  r      Inhabitants  of 

port  of  it,  then  the  order  of  sessions  is  to  be  confirmed.    St.  Pktbr'r, 
If  this  Court  shall  be  of  a  contrary  opinion,  the  said 
order  of  sessions  is  to  be  quashedj  and  the  order  of 
justices  of  the  23rd  January,  1845,  is  to  be  confirmed. 

Martin  and  Beadon  in  support  of  the  order  of  sessions. 
The  real  question  in  this  case  is,  whether  the  judgment 
of  this  Court  in  Regina  v.  St  Andrew^s,  Worcester  (a),. 
is  conclusive  or  not  as  to  the  settlement  of  the  pauper, 
or  whether  that  judgment  must  be  considered  to  have 
been  given  on  a  point  not  aff*ecting  the  merits  of  the 
case.  It  is  difficult,  however,  to  contend  that  the  ses* 
sions  were  not  bound  by  it.  When  these  parties  were, 
on  the  previous  occasion,  before  this  Court  on  a  case 
reserved,  it  was  specially  agreed,  that,  if  the  Court 
should  think  the  order  then  before  it  was  bad,  for 
directing  a  sum  of  money,  the  expense  of  mfuntaining 
tlie  lunatic,  to  be  repaid  to  the  overseers  instead  of  the 
county  treasurer,  it  should  be  dealt  with  ^^  as  the  Court 
should  think  fit."  The  order  was  then  quashed  gene- 
rally* An  entry  to  that  efiect  was  all  the  sessions  had 
before  them,  which  would,  prim&  facie,  be  conclusive : 
Regina  v.  Church  Knawle(b).  Nor  have  they  any 
means  of  ascertaining  on  what  grounds  this  Court  de- 
cided. [Lord  Denman,  C.  J. — Our  judgment  on  a  case 
from  the  sessions  becomes  their  judgment  when  de- 
livered. Coleridgcy  J. — And  if  a  judgment  is  general, 
the  grounds  of  it  may  always  be  explained.]  Then,  if 
the  sessions  might  take  into  consideration  what  passed  on 
the  decision  of  the  former  case  here,  they  would  see  that 
there  were  other  questions  involved,  which  might  have 

(a)  4  Q.  B.  R.  721).  (J>)  7  A.  &  E.  471. 
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aflfeoted  the  merits;  ond^for  anything  that  flppesn^  the 

deoiflion  may  have  turned  on  thoee.    \_Cokriii^  J. — 

iniiabituits  of   '^^  ^^  showB  that  there  were  some  materiah  for  a 

St.  Pbter's,  judgment  on  the  merits,  but  it  is  impoanbfe  not  to  see 

clearly  en  what  we  really  dedded.] 

Whitmare  and  Selfe^  oontiA,  were  not  called  upon  by 
the  Court. 


Lord  Denmah,  C.  J. — The  only  question  pat  to  ib, 
is,  whether  our  judgment  on  the  last  order  of  sessions  is 
conclusive  of  the  settlement.  Now,  I  can  well  consider 
anything  condu&dve  which  has  been  found  so  by  the 
sessions;  but  still,  as  our  opmon  is  asked,  I  think  any 
one  reacUng  the  judgment  of  this  C!ourt  on  the  fbnner 
case,  must  see  that  it  proceeded  on  a  point  whidi  had 
nothing  to  do  with  the  question  of  settlement.  Bendes, 
this  case  arises  under  the  9  Geo.  4,  c  40,  s.  42,  whidi 
enables  the  justices  ^'  at  any  time"  to  inquire  into  the 
settlement  of  an  insane  pauper;  and,  therefore,  the  doc- 
trine of  estoppel  would  not  apply  in  either  view. 

Pattbson,  J. — I  am  of  the  same  opinion*  It  is  true, 
that  when  this  case  came  here  before,  there  was  a  ques- 
tion raised,  as  there  was  in  Regina  v.  Church  Kmowk(a)y 
as  to  whether  a  former  order  was  oondusive;  but  the 
specific  ground  on  which  we  dedded  certainly  was  not 
essential  to  the  settlement. 

CoLERmoE,  J. — There  can  be  no  doubt  here  that  the 
sessions  were  wrong  in  holding  that  the  judgment  of 
this  Court,  quashing  the  former  order  of  sessions,  was 
oondusive  as  to  the  settlement.  I  should  be  very  sony 
that  anything  should  fall  from  the  Court,  from  wliidi 

(a)  7  A.  &  E.  471. 
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it  might  be  supposed  that  the  inquiry  into  the  settlement        1847. 

of  lunatic  paupers  is  subject  to  the  same  rules  as  that  of  x^Tqubbn 
others ;  because  it  may  be,,  that  the  magistrates  have  5^* 

power  from  time  to  time  to  inquire  into  lunatic  settle-  Sr.  Pbtkr's, 
mente,  and  that  a  different  rule  applies  in  sudi  cases. 

WioHTMAM,  J.,  concurred. 

Order  of  sessions  quashed. 


Droitwich. 


The  Queen  v.  The  Inhabitants  of  Wii>ficoMB£  m      January  20th. 
THE  Moor. 

vJN  appeal  against  an  order,  dated   14th  February,  On  the  trial  of 
1845,  for  the  removal  of  Mary  Bomett  and  her  five  t^Sl^an 
children  from  the  parish  of  Plympton  St  Mary,  to  the  ^'^^^it'^p. 
parish  of  Widecombe  in  the  Moor,  both  in  the  county  pcared,  by  an 

.  ''    entry  in  the 

ofD^von,  the  sessions  confirmed  the  order,  subject  to  minate.b«ok, 
the  opinion  of  this  Court  on  the  following  case :  order  of  ire-*'^ 

At  the  trial  of  the  appeal,  the  respondents  set  up  a  "^^^^^n 
settlement  gained  by  Richard  Bamett,  the  husband  of  the  ground  that 
the  pauper  Mary,  by  hiring  and  service  in  the  parish  of  tionswerein- 
Widecombe,  in  support  of  which  they  tendered  in  evi-  ■'*®^'j^ 
dence  the  following  examination,  taken  under  the  59  •fder." 
6ea  3,  c.  12,  s.  28;  it  having  been  first  proved  that  parol  e^dence 

was  admissible 
to  explain  this  entry,  and  to  shew  that  the  order  was  not  qnashed  on  the  merits. 

The  examinations  stated  two  modes  of  settlement  in  the  appellant  parish: — 1.  By 
birth ;  2.  By  hiring  and  senrice. 

The  grounds  of  appeal  were  as  follows : — 

1.  Tbat  a  former  order  of  removal,  relating  to  the  same  settlement,  had  been  qnashed. 

2  and  3.  Stating  the  removal  of  the  parents  of  the  pauper's  husband  to  a  tlurd  parish 
under  orders  nnappealed  against. 

4.  Relief  given  by  that  third  parish. 

5.  Denying  the  settlement  by  hiring  and  service. 

6.  That  the  said  paupers  were  not  settled  in  the  appellant  parish  in  any  manner 
whatever. 

Held,  that,  under  these  gprounds  of  appeal,  it  was  not  competent  to  the  appellants  to 
prove  that  the  birth-plaice  of  the  pauper's  husband  was  not  in  their  parish. 

In  order  to  make  the  examination  of  a  prisoner,  taken  as  to  his  settlement,  under  the 
59  Geo.  3,  c.  12,  s.  28,  admi;i8ible  in  evidence,  it  must  be  proved  that  he  still  continues  a 
prisoner. 
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1847.  the  said  Richard  Bamett  was,  prior  to  the  taking  of  the 
The  Qukkn  s^d  examination,  convicted  of  felonT,  and  was  at  the 
lohabUants  of   ^^°*®  ^^  *^®  taking  thereof  under  sentence  of  tiansporta- 

WiDBcoMB*    tion  for  the  same;  although,  what  had  «dnce  beoome of 
IN  TUB  Moor.  ^ 

him,  save  that  he  was  no  longer  in  tlic  Devon  ooimty 

gaol,  did  not  appear. 

^^  Devon,  to  wit. — The  examination  of  Richard  Bar- 
nctt,  miner,  lately  inhabiting  in  the  parish  of  Plympton 
St  Mary,  in  the  sjud  county  of  Devon,  but  now  a  pri- 
soner in  the  Devon  county  gaol  at  Exeter,  taken  on  oath 
before  me,  James  Samuel  Pitman,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  same  county,  and 
acting  therein  on  this  1st  day  of  January,  1845,  touch- 
ing the  place  of  the  last  legal  settlement  of  him  the 
said  Richard  Bamett,  and  also  of  Mary  Bamett  hi» 
wife,  and  Susanna,  Hester,  William,  James,  and 
Richard,  their  children." 

Then  followed  a  statement  of  a  settlement  gained  by 
the  said  Richard  Bamett,  by  hiring  and  service  in  the 
appellant  parish,  in  1821 ;  of  his  marriage  with  the 
pauper,  Mary  Bamett;  and  of  the  birth  of  all  their  chil- 
dren in  lawful  wedlock.  And  the  examination  concluded 
thus :  "  I  resided  in  the  parish  of  Plympton  St.  Mary 
almost  ever  since  our  said  marriage,  until  the  month  of 
September  last,  when  I  was  committed  to  the  Devon 
county  gaol,  and  where  I  have  been  ever  since,  and  still 
remain  in  custody  there." 

The  appellants,  submitting  that  the  present  case  could 
not  come  within  the  stat.  59  Geo.  3,  c.  12 ;  and  that,  at 
all  events,  further  proof  was  necessary  on  the  part  of  the 
respondents  to  make  it  so,  contended  that  the  said  ex- 
amination was  not  admissible  as  evidence  on  the  hear- 
ing of  this  appeal. 

The  sessions  held  that  it  was  admissible,  but  granted 
a  case  on  that  point 

The  setllcnicnt  in  Widecombe  having  been  thus  put 


> 
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in  evidence  in  support  of  the  order  of  removal,  the  ap-        1847. 
pellants  then  proved  that  a  former  order,  dated  17th    thb  Qubbn 
September,   1844,  for  the  removal  of  the  same  paupers    i„j,4|,i^„tg  of 

on  the  same  settlement,  wbs  quashed  by  the  sessions  in    Widecombe 

IN  THE  Moor. 
January,  1845.     The  order  made  by  the  court  at  the 

time  was  entered  in  the  minute-book  of  the  clerk  of 

the  peace,  and  put  in  evidence  at  this  trial,  being  as 

follows : — 

"  This  court,  on  the  motion  of  the  respondents,  and 
with  the  consent  of  the  appellants,  doth  quash  the  said 
order,  on  the  ground  that  the  examinationR  upon  which 
the  said  order  of  removal  was  made  are  insufficient  to 
support  the  same;  and  the  said  order  of  removal  is 
hereby  quashed  accordingly." 

Upon  this,  the  appellants  contended  that  the  former 
order,  having  been  thus  quashed,  was,  in  fact,  quashed 
on  the  merits ;  and  that  the  present  order  consequently 
could  not  be  supported.  In  answer  to  this,  the  re- 
spondents tendered  parol  evidence  to  explain  the  entry  in 
the  minute-book,  and  to  shew  that  it  did  not  contain  the 
true  judgment  of  the  sessions ;  the  chdrman,  in  giving 
judgment,  having  used  the  additional  words,  ^'  and  not 
on  the  merits." 

The  appellants  objected  to  the  admissibility  of  evi- 
dence for  this  purpose.  The  sessions,  however,  having 
received  it,  held,  upon  the  additional  evidence,  that  the 
former  order  was  not  conclusive,  it  having  been 
quashed  for  insufficiency  of  examination,  and  not  on 
the  merits,  (if  the  court  were  at  liberty  to  receive  any 
evidence  to  explain  the  minutes  of  the  court,)  but 
granted  a  case  on  this  point  also. 

A  birth  settlement  in  Widecombe  having  been  also 
set  up  by  the  respondents  in  the  examination,  the  ap- 
pellants, then  relying  on  their  grounds  of  appeal,  which 
foUpw,  proposed  to  prove  that  Kichard  Barnctt  was  not 
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1 847.        born  in  Widecombe»  but  in  the  parish  of  Ladford^  in  tbe 
The  Quken    county  of  Devon. 

Inhabitants  of-  ^^^  ^^'^  ground  alleged  that  a  {oarmet  order,  ditod 
WiDBcoMBK  the  17th  of  September,  1844,  finr  the  remoyal  cf  tlie 
8iud  Mary  Bamett  and  her  fi've  children  from  the  re- 
spondent to  the  appellant  parish,  had  been  qnaahed  upon 
appeal,  and,  relatbg  to  tbe  same  settlement,  was  there* 
fore  conclusive. 

The  3rd  stated,  that,  under  an  order  unappealed 
against,  dated  the  9th  of  January,  1822,  WilBam 
and  Susanna  Bamett,  the  lawful  parents  of  the  and 
Uichard  Bamett,  were,  with  three  of  their  diildra^ 
removed  from  the  parish  of  Lydford,  in  Devonshire  to 
the  parish  of  Wcndron,  in  CJomwall,  whereby  the  uii 
William  Bamett  then  became,  and  oonsequentiiy  his  sob 
Kichard,  and  his  family,  the  paupers,  were  at  the  dale 
of  the  present  order,  legally  settled  in  Wendron,  the  ssid 
Richard  having  gained  no  settlement  in  his  own  right 

The  4th  stated,  in  a  similar  manner,  that,  under  an 
order  unappealed  against,  dated  in  February,  1830,  Su- 
sanna Bamett,  the  mother  of  the  said  Bicfaard,  was  re- 
moved from  the  parish  of  Sheepston,  in  Devonshire,  to 
the  ssiid  parish  of  Wendron,  whereby,  &c. 

The  5th  stated  relief  given  by  the  parish  officers  of 
Wendron  to  the  said  Susanna,  mother  of  the  said  Bidiard 
Barnett,  on  several  occasions. 

The  6th,  that  the  said  Bichard  Bamett  did  not  ac- 
quire  a  settlement  in  the  said  parish  of  Widecombe  hj 
hiring  and  service  with  Thomas  ChaiFe,  and  by  inha- 
bitancy in  the  said  parish,  in  manner  and  form  as  set 
ibrth  in  the  examination. 

The  7th  was  as  follows : — "  Because  the  said  Maiy 
Barnett,  the  wife  of  the  said  Richard,  and  their  fire 
children,  were  not,  nor  was  any  or  either  of  them,  at 
the  time  of  making  the  said  order  of  removal  ogsun^t 
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which  we  appeal^  settled  In  our  stud  parish  of  Wide- 
combe  in  the  Moor  in  any  manner  whatever/* 

The  sessions  held,  that  the  appellants  were  not  en-   lohaWtlmts  of 

titled,  under  these  grounds  of  appeal,  to  ffo  into  the    WioEcoiiBB 
,  * »  o  jjj  ^jju  Moor. 

question,  but  granted  a  case  on  this  point  also ;  finding, 
as  a  fact,  (if  such  evidence  was  admissible),  that  Bichard 
Bamett  was  not  bom  in  Widecombe. 

The  questions  for  the  consideration  of  this  Court     * 
are, — 

First,  was  parol  evidence  legally  admissible  to  ex- 
plain the  entry  in  the  minute-book  ?  If  it  was  not, 
then  the  present  order  of  sessions  is  to  be  quashed. 

Secondly,  if  it  was  admissible,  then  was  the  exami- 
nation of  ]^chard  Bamett  admissible?  If  that  examin- 
ation was  admissible,  the  order  of  sessions  is  to  be  con- 
firmed ;  if  that  examination  was  not  admissible,  then  was 
the  evidence  tendered  by  the  appellants  to  disprove  the 
settlement  in  Widecombe  admissible?  If  it  was,  then 
the  order  of  sessions  is  to  be  quashed. 

Merwak  and  Camishy  in  support  of  the  order  of  ses- 
sions.— The  question  on  the  first  point  is,  whether  any 
evidence  was  admissible  to  explain  the  particular  grounds 
on  which  a  former  order  touching  the  same  settlement 
had  been  quashed,  by  shewing  that,  though  the  entry 
in  the  minute-book  stated  that  the  order  was  quashed 
for  the  insufficiency  of  the  examinations,  yet  that,  in 
fact,  the  chairman  had  ordered  tiie  entry  to  be  *^  order 
quashed,  not  on  the  merits."  It  is  submitted,  on  the 
authority  of  Rex  v.  fVtck  St  L,awrence  (a),  and  many 
other  cases,  that  such  evidence  was  admissible.  Regina 
v.  St  Mary^  Lawbeth{b\  and  Regina  v.  EUel{c\  will  be 
relied  on  by  the  other  side,  where  it  was  held  that  an 
order  quashed,  in  the  former  case  on  the  ground  that 

(a)  5  B.  &  Ad.  52G.  {h)  Ante,  p.  36.  {c)  Ante,  p.  30. 
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1847.  <<  the  examinations  discloeed  no  settlement  on  the  face 

The  Qubbn  thci*eof/'  in  the  latter  ^*  for  the  insufficiency  of  the  exir 

inhabiunto  of  Dii'^tions,''  was  conclusive  between  the  parties  as  to  die 

WiDKcoMBB  settlement.     Those,  however,  are  distinguishable  firom 

IN  THB  Moor.  /.      •       i  i  i 

the  present,  lor  in  the  one  the  entry  was  not  the  i 


as  here;  in  the  other,  the  sessions  submitted  to  tlus 
Court  the.  facts  on  which  the  decision  and  entry  were 
founded ;  and  the  question  was,  whether  they  amounted 
to  merits  or  not.     Here,  no  such  facts  are  set  out 

Secondly,  the  examination  of  Richard  Bamett  ^p- 
I)ears  to  have  been  properly  admitted.  By  the  59  Gea  3, 
c  12,  s.  28,  relating  to  the  examinatioa  of  prisoneiSi  it 
is  enacted  that  any  justice  may  take  the  examinatioD 
^^  of  any  person  having  a  wife  or  child,  who  shall  be 
a  prisoner  in  any  gaol  or  house  of  correction,  or  in 
the  custody  of  the  keeper  of  any  such  gaol,  &c,  bj 
virtue  of  any  warrant  of  .commitment,  touching  the 
place  of  his  or  her  last  legal  settlement;"  and  socb 
examination  shall  be  ^^  admitted  in  evidence  as  to  eoA 
settlement  before  any  justices,  for  the  purpose  of  any 
order  of  removal,  so  long  only  as  the  person  so  exammd 
sliall  continue  a  prisoner.^  The  time  when  the  examint- 
tions  were  taken  is  shewn  by  their  heading;  and  it 
will  be  presumed  that  a  person  in  gaol,  under  sen- 
tence of  transportation  on  the  Ist  of  January,  1845,  was 
still  a  prisoner  in  the  montli  of  February,  in  the  eame 
year,  when  the  order  was  made.  [Lord  Denmany  C  J* 
— You  do  not  tell  us  when  the  conviction  tookjdaoe^tf 
for  what  term  Bamett  was  sentenced.]  If  the  sentence 
was  transportation,  it  may  be  inferred  that  the  tenn 
would  not  be  less  than  seven  years.  [Lord  Denmahi 
C.  J- — Still,  we  do  not  know  the  date  of  its  commence- 
ment.] The  question  is,  on  which  side  the  onus  of  proof 
lies ;  whether  it  is  on  the  respondents  to  prove  him  io 
be  a  prisoner  at  the  time,  or  on  the  appellamts  to  ncg«- 
live  that  fact. 


"\ 
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Thirdly,  as  to  the  birth  settlement      The  respondents         1 847. 
properly  contended  that  the  appellants  were  not  entitled,     the  Qukek 
under  their  grounds  of  appeal,  to  set  up  a  birth  settle-    inhabUanta  of 

ment  of  Richard  Bamett  in  a  third  parish.   The  seventh    Widkcombb 

*  ^  IN  THB  Moor. 

ground  was  that  which  was  relied  on  for  this  purpose. 

That,  however,  is  only  a  general  traverse  (after  many 
special  traverses)  of  the  paupers  being  settled  in  the 
appellant  parish  **  in  any  manner  whatever,''  and  lays 
no  foundation,  therefore,  for  any  evidence  of  settle- 
ment elsewhere.  Regina  v.  Hockworthy  (a),  Regina  v. 
Staph  Fitzpaine{b). 

Howe,  contriL — It  is  not  cUsputed  that  parties  to  an 
appeal  may  expltun  any  general  entry,  to  shew  whether 
a  former  order  was  quashed  for  substance  or  form ;  here, 
however,  the  specific  reason  why  the  former  order  was 
quashed  appeared  in  the  minute-book,  and  it  was  not 
competent  to  contradict  that  by  evidence.  The  entry 
in  the  minute-book  is  to  be  taken  as  the  record  of  the 
Bessions,  Regina  v.  Yeoveley  (e) ;  and,  like  the  entry  of  a 
verdict,  cannot  foe  disj^utcd :  Read  v.  Jackson  {d).  The 
evidence  which  was  admitted  here  tended  not  to  ex- 
plain, but  to  contradict  the  entry,  and  was  therefore 
improper.  What  the  chairman  said  cannot  avail  to 
contradict  what  must  be  taken  as  a  verdict.  \Coleridgey 
J. — What  could  be  better  evidence  in  explanation  of  a 
judgment  than  what  the  chairman  said  at  the  time  ?] 
If  admitted,  contradictory  observations  of  other  magis- 
trates on  the  bench  would  be  equally  receivable.  [On 
the  second  point  he  was  stopped  by  the  Court] 

Thirdly,  as  to  the  birth  settiement,  the  question  is  not 
whether,  under  the  seventh  ground  of  appeal,  the  appel- 
lants might  give  fresh  matter  in  evidence ;  but  whether 


(a)  7  A.  &  E.  492.  (c)  8  A.  &  E.  806. 

{b)  2  Q.  B.  R.  488.  {d)  1  East,  355. 
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1847.  they  were  entitled  to  disprove  that  already  given  by  the 

ThkQusen  respondents.     It  is  conceded  that  the  seventh  ground  b 

inhabUttitior  ^^  ^^  which  the  appellants  must  rely,  bat  the  othen 

WiDicoMM  roiut  be  looked  at  as  well,  and  then  it  wiUbefimnd 

IN  THK  IfOOft.  , 

that  the  seventh  contuns  a  traverse  of  the  onlymsftenu 
fact  left  uncontradicted  by  the  other  grounds  of  i^ipeil— 
namely,  the  birth  settlement,  set  up  by  the  reqwodentu 
[^Cokridffey  J. — You  cannot  read  one  ground  of  tppcil 
in  connection  with  another;  each  must  be  taken  hj 
itself. .  You  oflen  see  them  inconmstent  with  each  other. 
Wightmariy  J. — The  seventh  mayhave  referred  to  the 
fact  of  marriage ;  that  had  not  been  traversed  in  the 
other  grounds.]  In  Regina  v.  Bedmgham  (a),  it  wn 
held,  that,  when  a  ground  of  appeal  stated  that  the  pn- 
per  '^never  acquired  a  settlement  in  £.  by  Uiiiig  unI 
service,  cr  by  any  other  mecaa^  it  was  competent  to 
the  appellants  to  show  that  relief  which  had  been  ^fen 
by  them  to  the  pauper  had  been  given  under  a  mistdEe 
as  to  his  settlement ;  still  nothing  was  said  about  reEef 
in  the  ground  of  appeal  on  which  they  relied.  [G9li^ 
ridgcy  J. — There  the  relief  given  by  the  appellants  wti 
proved  and  relied  on  by  the  respondents  as  evidence  of 
the  settlement,  and  was  part  of  their  case.  Here,  die 
evidence  as  to  the  birth  is  no  port  of  the  respondent^ 
case,  but  fresh  matter  introduced  by  the  appdUsotb} 
Tlie  principle  for  consideration  is,  whether  the  respon- 
dents were  likely  to  be  misled ;  and  if  the  evidence  did 
not  take  them  by  surprise,  it  ought  to  be  admitted. 

Lord  Denman,  C.  J. — I  think  the  sesnoos  were  right 
in  receiving  evidence  of  what  led  to  the  quashing  of 
the  former  order  of  removal;  namely,  that  it  mn 
quashed  by  reason  of  the  insufficiency  of  the  examifls^ 
tions  to  support  it.     I  think  that  was  a  finding  of  the 

(a)  Ante,  Vol.  1,  |>.  ia5. 


HILARY  TERM,  10  VICT.  547 

aeesions  which  binds ;  but  only  to  the  extent  to  which         1847. 

it  would  bind  if  it  were  general,  and  that  would  let  in    xhb  Qukbn 

any  explanation  which  went  to  shew  there  were  rea-    i„i,,|,ft;j„t,  ^^f 

Bonable  grounds  why  it  could  be  said  to  be  quashed    Widrcombk 
A.  xi_  -x       1     .  n  1  .  1    1   /s    "w  THE  Moor. 

not  upon  the  ments,  but  upon  some  form  which  left 

the  question  of  settlement  open.   I  do  not  consider  this 

in  any  degree  inconsistent  with  anything  that  we  have 

held  before,  but  rather  that  we  are  called  on  by  what 

we  have  held,  to  say  that  this  is  so. 

Upon  the  second  ground,  we  have  already  all  ex- 
piressed  our  opinion,  that,  under  the  statute,  the  exami- 
nation of  the  prisoner  could  only  be  received  during 
the  time  of  his  being  a  prisoner ;  and,  therefore,  the  ses- 
sions should  have  rejected  the  evidence  of  hiring  and 
service,  which  was  only  proved  by  that  examination.. 

Then,  the  respondents  were  to  prove  the  birth  settle- 
ment, which  the  case  finds  to  have  been  stated  in  the 
examinations;  and  then,  say  the  appellants,  we  will 
prove  that  was  not  the  birth  settiement,  because 
we  will  prove  the  birtii  in  another  place:  and  then 
comes  the  question,  whether  these  grounds  of  ap- 
peal authorise  them  to  do  so.  I  think  they  do  not; 
for  they  have  only  stated  in  general  terms,  that  the 
paupers  were  not  in  any  manner  whatever  settied  in 
the  appellant  parish.  That  is  not  a  way  by  whidi 
this  particular  settiement  is  to  be  got  rid  of;  the  appel- 
lants ought  to  have  stated  some  other,  and  so  given 
notice,  which  might  have  led  to  inquiry,  on  which  the 
merits  might  have  been  sifted.  I  think,  therefore,  in 
(Hnnibus,  the  sessions  have  done  right..  I  do  not  give 
any  opinion  about  what  the  chairman  might  say,  inde- 
pendent of  what  was  part  of  the  entered  judgment ; 
the  question  is  put  to  us,  as  to  whether  the  sessions 
were  at  liberty  to  receive  any  evidence,  and  I  think  it 
quite  clear  that  they  might. 
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1847.  Patteson^  J. — I  confess  I  do  not  feel  quite  satidGed 

Thk  Qubbn  with  respect  to  the  entry  of  the  sessions.  The  court 
inhabUanUof  ''^^^^h  made  that  entry  seem  not  to  have  been  am- 
WiDEcoMBB  tented  with  merely  quashing  the  order  generally,  with- 
out saying  why ;  but  they  assign  a  reason.  I  should 
rather  be  disposed  to  read  that  as  meaning  that  thej 
considered  it  appeared  that  the  examinations  were  in- 
sufficient to  support  a  settlement.  However,  they  haTe 
expressed  themselves  in  a  way  that  is  amlngaous,  and 
therefore,  may  amount  to  a  general  quashing  of  the 
order,  vrithout  any  reasons  at  all  assigned.  Treating  it 
so  seems  to  be  the  only  way  in  which  we  could  say  a 
subsequent  sessions  were  at  liberty  to  receive  evidence 
as  to  the  grounds  on  which  it  was  quashed ;  there  being 
no  doubt,  if  there  is  a  general  order  to  quash,  they  maj, 
at  a  subsequent  sessions,  receive  evidence,  to  shew  the 
grounds  on  which  that  order  was  made.  However,  here 
it  is  consistent  with  the  words  they  used,  either  that  the 
examination  did  not  shew  sufficient  evidence  of  the 
settlement,  or  did  not  prove  chargeability,  or  several 
other  things ;  therefore,  being  so  ambiguous,  it  was  right 
that  the  subsequent  sessions  should  receive  evidence  to 
sliew  what  was  the  real  decision. 

With  respect  to  the  examination  of  the  prisoner,  it 
seems  there  was  no  account  ^ven  of  where  he  was,  and 
therefore  his  examination  could  not  be  received  under 
the  59  Geo.  3,  c.  12,  s.  28. 

Then  we  come  to  the  birth  settlement.  It  appears 
from  the  case,  that  the  examination  set  up  two  grounds 
on  which  this  pauper  is  supposed  to  have  been  settled 
in  Widecombe ;  first,  that  he  had  acquired  a  settlement 
by  hiring  and  service ;  and  secondly,  that  he  was  bom 
there.  With  respect  to  his  acquiring  a  settlement  there 
by  hiring  and  service,  that  is  out  of  the  question,  be- 
cause his  examination  was  not  receivable,  and  there  » 
no  other  evidence  of  it ;  but  the  grounds  of  appeal  are 


> 
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many,  and  they  seem  not  to  toucli,  and  they  certainly         i847. 

do  n9t  in  terms  touch  the  question  as  to  the  place  of    xui  QuktM 

the  birth  of  the  pauper ;  but  they  touch  the  question    ,,,''•        - 

as  to  his  having  acquired  a  settlement  by  hiring  and     WioEcoMAti 

sfcrvice;  and.  they  touch  also  anodier  question,  which 

f»ecms  to  admit  altogether  the  fact  of  his  having  been 

bom  in   Widecombe,   because,  if  he  had  acquired  a 

settlement  himself,    his   father's    settlement  would  of 

course  be   immaterial;    if  he   had   not   acquired   any 

BOttlemeut  himself,  it  would  be  most  material  to  shew 

his  father's  settlement;    but  if  they  were  quite  sure 

they  could  shew  he  was  not  bom  in  Widecombe,  then 

his  father's  settlement  would  be  immaterial.     Instead 

of  doing  that,  they  set  up  as  a  ground  of  appeal  the 

father's  settlement  in  another  parish  in  Cornwall,  which 

was  quite  immaterial,  unless  the  pauper  was  really  bom 

in  Widecombe ;  and  therefore,  it  seems  to  me,  the  very 

grounds  of  appeal  they  set  up  here  tend  to  shew  they 

-did  not  mean  to  rely  on  any  question  as  to  where  he 

was  born,  but  to  shew  that  that  was  a  matter  utterly 

immaterial,  because  the  father  had  a  settlement. 

Now,  as  they  did  not  give  evidence  on  those  grounds 
of  appeal,  Mr.  Rmnc  throws  them  over  at  once,  as  he 
was  obliged.  He  relies  on  the  seventh  ground  of  ap- 
peal, "  that  the  paupers  were  not  settled  in  the  appellant 
parish  in  any  manner  whatsoever."  That  evidently 
applies  in  this  case  to  the  hujsband's  having  acquired  a 
settlement  in  the  appellant  parish,  and  does  not  point 
attention  to  Ixis  place  of  birth.  If  they  meant  to  deny 
the  simple  fact  of  his  being  bora  in  AVidecombe,  it  seems 
to  me  that  should  have  been  positively  stated  in  the 
grounds  of  appeal 

Coleridge,  J. — I  am  of  the  same  opinion,  and  if  my 
Brother  Pattcson  had  not  expressed  a  doubt  on  the  first 
point,  I  own  I  should  have  thought  it  clear;  because  it 

VOL.  II.  p  p  N.  s.  c. 


550  ^^^  SESSIONS  CASES, 

1847.        has  been  now  a  long-establkhed  rule,  that,  whererertlif 

T     Q  BBH    ^^^^^^^  of  ^®  court  of  quarter  eesnons  is  in  gepeni 
V.  terms,  it  is  open  to  the  party  who  seeks  to  treat  it  as 

WiDBcoMK  not  deciding  die  very  point  in  issue,  to  ^ew  thegroond 
19  TBB  Moot.  ^  which  the  decision  actually  proceeded.  Noir,  my 
Brother  Patteson  agreeing  in  that,  seems  to  think  tint 
in  this  case  the  terms  of  the  previous  order  are  not  gen^ 
eral ;  but  I  apprehend  an  order  is  general,  not  meed/ 
when  it  says  nothing  more  than  merely  **  quashed,"  or 
**  confirmed,"  but  when  it  so  expresses  itsdf  that  it  may 
mean  a  decision,  either  settfii^  a  matter  of  setdemeitt, 
making  that  reM  judicata^  or  beii^  a  dedsion  merdy  oo 
something  formal,  and  leaving  the  question  of  settlement 
open.  Now  the  words  here  are,  that  the  said  eider  » 
quashed,  on  the  ground  that  the  examinations  on  whi(^ 
it  was  made  are  not  sufficient  to  support  the  same; 
All  it  decides  is  this :  **  We  do  not  decide  iqxm  the 
evidence  at  the  trial,  going  into  the  question  here  and 
dismissing  it,  but  we  decide  it  upon  something  that  ap 
pears  on  the  &fx  of  the  examinaticxiSb  They  may  be 
insufficient  to  support  the  order  of  removal  dther  on 
grounds  formal  or  substantial,  upon  grcmnds  thataze 
permanent,  or  that  may  be  removed  to-morrow ;  as^  tat 
example,  they  may  omit  to  state  any  chai^geabifity  ta 
exist,  so  that  at  present  the  order  of  removal  is  bad: 
to-morrow  the  pauper  may  be  chargeable,  then  a  fresh 
order  of  removal  may  be  made.  In  that  sense,  it  ap- 
pears to  me,  therefore,  this  order  of  sessions  is  general; 
and  if  it  be  general,  then  it  is  admitted  that  oidenoe 
was  receivable  to  explain  the  grounds  on  which  the  set* 
fcions  proceeded  at  the  time. 

With  regard  to  the  third  point,  it  appears  to  tor 
clearly  that  w^e  should  not  be  at  all  acting  in  the 
spirit  of  our  former  decisions  if  we  were  to  say  that 
the  evidence  here  tendered  wrs  receivable.  The  ca« 
finds   that   the   examinations  themselves  disclose   two 
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tettlements :  one  bj  hiring  and  service;  and,  if  that        1847. 
^ould  fail,  another  by  birth.     There  are  many  grounds    t^Tqdejb* 
of  appeal,  one  contesting  the  hiring  and  service,  and  y- 

others  setting  up  another  settlement  in  another  place  by  Widbcoii os 
derivation;  then  comes  the  last,  which  denies  that  the  ""  ^"*  ^^^ 
wife  and  children  are  settled  in  the  parish  in  any 
Biannar  whatever.  Now  Mr.  Rawt  is  driven  to  argue 
it  in  this  way,  that,  by  a  process  of  exhaustion,  if  all  the 
rest  were  got  rid  of,  then  the  respondents  must  be 
bound  to  suppose  that  the  particular  thing,  the  birth 
settlement,  was  the  one  point  attacked.  But  this  pro- 
cess of  exhaustion  could  not  take  place  until  they  actu- 
ally came  to  the  sessions,  and  the  question  on  these 
grounds  must  be,  whether  they  were  fair  and  just,  and 
fulfilled  the  requisites  of  the  statute  at  the  time  they 
were  delivered,  and  in  that  sense  it  seems  to  me  dear 
that  they  did  not.  As  to  Regina  v.  Bedingham  (a),  it 
fleems  to  me  that  that  decision  was  perfectly  right,  and 
consistent  with  what  we  have  been  deciding.  There  the 
evidence  objected  to  and  received  was  tendered  to  ex- 
plain the  evidence  of  relief  that  had  been  given  by  the 
other  side.  They  had  stated  a  settlement  by  hiring  and 
eervioe,  and  had  also  stated  an  examination  had  and 
relief  given.  Then  in  answer  to  that,  there  was  a 
ground  of  appeal:  you  did  not  acquire  a  settlement  by 
hiring  and  service,  nor  did  you  acquire  a  settlement  in 
any  other  way  whatever.  There  was  no  use,  as  my 
Brother  JVtffhtman,  I  see,  observes  in  his  judgment  in 
that  case,  in  traversing  a  settlement  by  relief;  they 
could  not  do  that,  it  was  no  settlement ;  but  evidence 
of  relief  might  be  given  by  the  party  who  offered  it, 
cither  for  the  purpose  of  confirming  the  hiring  and  ser- 
Tice,  or  for  rawing  a  presumption  of  some  other  eettle- 

(rt)  Ante,  Vol.  1,  p.  105. 
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Dient:  clearlj^  that  beiilg  given  on  the  one  side,  it 
would  have  been  most  unjust  to  preclude  the  other 
party  from  explainii^  away  that  eyidence  of  lislief  ^  be- 
WioKcoMBB  cause,  of  course,  it  tended  to  break  down  the  settlement 
IN  THB  ooa.  j^y  hiring  and  service,  and  any  other  settlement  that 
might  be  sought  to  be  inferred  from  the  relief  giteik 
It  seems  to  me,  therefore,  that  case  raises  no  difficulty 
in  our  present  decision,  and  that,  upon  the  whole,  the 
sessions  were  quite  right. 

WiGHTMAN,  J. — Upon  the  first  point,  itiaoontended[ 
that  the  sessions  were  wrong  in  admitting  evidence  to 
shew  why  the  order  was  quashed,  on  two  grounds: — 
First,  that  the  order  itself  was  not  a  general  order,  such 
as  those  were  in  cases  in  which  this  Court  has  heU 
that  an  inquiry  nnght  be  made,  whether,  in  fact,  those 
orders  were  founded  upon  an  (pinion  en^tertadned  by  the 
sessions  as  to  the  merits,  or  on  form  only ;  or  that  it  wai 
special,  and  expressed  in  such  terms  as  would  indicate  d 
themselves  that  the  order  was  quashed  upon  the  merits. 
The  terms  are,  that  the  order  of  removal  was  made  ob 
insufficient    examinations,    and   therefore  that  it  was 
quashed.       Now,  if  it  were  a  necessary  consequence 
from  such  a  statement  by  the  sessions,  that  they  deter- 
mined the  question  of  settlement  by  that,  there  would 
be  much  weight  in  the  objection  taken;  but  it  does  not 
appear  from  that,  but  that  the  iusufficiency  of  the  exam- 
inations upon  which  the  sessions  proceeded  was  mere 
insufficiency  in  point  of  form,  and  that  in  fact  the  merits 
of  the  settlement  never  may  have  come  in  question ;  and 
therefore  it  seems  in  effect  to  be  as  general  for  the  pur- 
pose of  the  determination  to  which  the  sessions  arrived 
in  the  present  case,  as  if  it  had  merely  been  that  the 
order  was  quashed.     The  second  ground  was,  that,  ad- 
mitting that  to  be  the  case,  the  evidence  which  the 
sessions  proiK)sed  to  admit,  and  which  it  is  said  was  the 


> 


HILARY  TERM,  10  VICT.  553 

only  evidence  tendered,  was  not  evidence  to  shew  that         \^j^ 
the  determination  of  the  sessions  was  upon  a  mere  mat-    J^    ^    ^ 
ter  of  form,  but  that  it  was  that  the  chairman  had  added  v. 

...  1  .  •      M      XT  •/*  Inhabitants  of 

at  the  tmie  the  words  ^'  not  upon  the  merits,  r^ow,  n  Widbgombb 
that  were  so,  and  if  the  terms  in  which  the  special  case  "**  '*'■■  Moor. 
was  stated  had  merely  found  that  such  was  the  &ct,  I 
fihould  certainly  have  entertained  great  doubts  about 
the  sessions  admitting  this  evidence ;  but  I  do  not  find 
from  the  statement  here  that  such  was  the  case,  because 
it  seems  to  me  that  the  question  propounded  for  us  is, 
whether  the  sessions  were  at  liberty  to  receive  any  evi- 
dence whatever,  not  only  of  what  the  chairman  added  to 
his  judgment  at  the  time  he  pronounced  it,  but  any  to 
shew  in  fact  that  the  decision  of  the  sessions  upon  the 
insufficiency  of  that  order  of  removal  was  upon  form 
merely,  and  not  upon  substance. 

Upon  the  other  grounds  of  objection,  I  do  not  think 
it  necessary  to  offer  any  opinion.  With  respect  to  the 
isecond,  there  was  an  opinion  expressed  by  all  the  Court 
at  the  time  of  the  argument ;  and  as  to  the  third,  upon 
the  insufficiency  of  the  grounds  of  appeal  to  enable  the 
appellants  to  enter  into  the  objection  to  the  birth  settle- 
ment, I  agree  with  the  rest  of  the  Court  entirely. 

Order  of  sessions  confirmed. 
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1647. 
January  tlit.  The  Queen  v.  The  Justices  of  Suffolk. 

Whniqtttfter  In  Michaelmas  Term,  3rd  Noy ember,  1846,  Bower 
rmLuiy'i^id  ^^^  obtained  a  rule  nisi  for  a  mandamus  to  the  defend* 
ra  certain  fixed  jm^s  to  enter  continuances,  and  hear  an  appeal  against 
pUoei,  in  dif-  an  order  of  two  justices  of  the  county  of  Suffolk,  for 
of tconnty,**"*  the  removal  of  Henry  Alexander  and  his  family  fiom 
S>«™^it^^  the  parish  of  Woolpit  to  the  parish  of  Badwell  Ash, 
from  the  pre-  both  in  the  said  county.  The  following  facts  appeared 
foorteoi  days'  from  the  aflSdavits  on  which  the  rule  was  obtained : — 
.brtS^eTS^r*  The  county  of  Suffolk  is  divided  into  four  sessional 
8^81 'of  an'  divisions,  for  and  in  each  of  which  the  general  quarter 
appeal  to  be      scssions  have  been  immemorially  held  on  a  certain  day, 

tried  in  anyone         ,  .       .  ,         ,  ^t      ■«#      j 

ofthediTiaions,  and  at  a  cett^n  place;  that  is  to  say,  on  the  Mondaj 
reckon^with  ^^  *^®  vfeek  in  which  general  quarter  sesrions  are 
reference  to       by  law  directed  to  be  held,  at  Becdes,  for  the  first 

the  first  day  of      ^      ^  ?  — » 

the  KHiona       division ;   on  Wednesday,  by  adjournment,  at  Wood- 
of  inch  diTi.      bridge,  for  tlie  second ;  on  Friday,  by  adjournment,  at 
ftriSSfof    Ip«^ich,  for  the  third;  and  on  the  foUowing  Tuesday, 
the  MMtona  be    by  adjournment,  at  Buiy  St  Edmund's,  for  the  lasl 
peals  in  the       division.    Different  chairmen  preside  in  each  division; 
which  the  re-     ^^^  the  grand  and  petty  jury  are  summoned  from  eadi 
spondent  parish  req)ectively.  By  the  practice  of  the  sessions,  all  appeals 
are  tried  at  the  sessions  held  in  and  for  the  division  ia 
which  the  respondent  parish  is  situate,  and  must  be 
entered  with  the  clerk  of  the  peace  before  ten  o'clock 
on  the  first  day  of  the  sessions  for  the  respective  divi- 
sions, not   on  the  first  day  of  the  sessions  held  at 
Beccles.     Indictments  are  also  tried  only  in  the  divisioD 
in  which  the  offence  is  committed. 

The  scssions  for  the  division  in  which  the  parish  of 
Woolpit  is  situate  were  held  at  Bury  St.  Edmund's,  on 
the  16th  of  March,  when  the  appeal  in  this  case  was 
entered  and  respited.    On  the  20th  of  June,  the  appel- 
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lant3  served  the  respondents  with  grounds  of  appeal^ 
and  notice  of  trial  for  the  next  sessions  to  be  held  at 
Bury  St.  Edmund's.  These  sessions  commenced  on  the 
7tfa  of  July ;  but  on  the  appeal  being  ealled  on,  the 
respondents  contended  that  the  grounds  of  appeal  had 
been  served  too  late^  as  they  ought  to  have  been  served 
fourteen  days  at  least  before  the  29th  of  June,  the  day 
on  which  the  sessions  were  held  at  Beccles.  The  Court 
thought  ihe  respondents  right,  and  refused  to  hear  the 
appeal. 


1847. 
The  Quhbw 

V. 

Justices  ol 
Suffolk. 


Prendergast  and  Gurdon  shewed  cause,  and  cited  Rez 
v.  The  Justices  of  Sussex  (a),  Begina  v.  Hxndercleave{h)y 
and  Rex  v.  Polstemd  (c) :  when  the  Court  called  on — 

PfweTy  contrL — The  question  in  this  case  depends 
upon  the  constoiction  which  the  Court  will  put  upon 
the  words  of  the  Slst  sect  of  the  4  &  5  WilL  4,  c. 
76,  which  requires  that  the  overseers  or  guardians  of  the 
parish  appealii^  shall,  with  their  notice  of  appeal,  ^or 
fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  aj^^eal  is  intended  to  be  tried,  send  or 
deliver  to  the  overseers  of  the  respondent  parish  a 
statement  in  writing,  &c.,  of  the  grounds  of  such  ap- 
peal." It  is  admitted  upon  the  affidavits,  that  the 
uniform  practice  is,  to  try  the  appeals  in  that  division 
or  district  in  which  the  respondent  parish  is  situate. 
When  this  appeal,  therefore,  was  entered,  it  was  known 
to  the  respondents  that  it  would  be  tried  at  the  sessions 
held  at  Buiy.  Hie  object  of  the  legislature  in  requiring 
a  certain  interval  before  the  appeal  could  be  tried,  during 
which  time  the  respondent  parish  might  have  before 
them  the  grounds  upon  which  an  appellant  parish  rely, 
was,  that  the  respondents  might  have  fourteen  days  to 


(a)  7  T.  R.  107. 


(h)  10  Vincr,  356. 


(e)  2  Str.  12«3. 
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make  up  their  mindfl,  either  to  abandon  their  order,  or 
to  take  such  course  as  they  might  be  advised.  Thk 
object  would  be  effected  bygivuig  the  construction  now 
contended  for.  As  the  trial  of  this  appeal,  according 
to  tlie  practice,  could  not  come  on  before  the  ses^ODs 
were  held  at  Bury,  the  respondents  had  ample  time 
giyen  to  them.  But  if  the  construction  contended  for 
by  the  other  side  be  correct,  and  the  grounds  of  appeal 
are  to  be  delivered  fourteen  days  before  the  first  day  of 
the  Beccles  sessions,  then  this  result  would  follow, — 
that  wherever  a  respondent  parish  was  situated  in  the 
Bury  division,  the  service  of  the  grounds  of  appeal 
would,  in  fact,  be  made  twenty-two  days  before  tlie 
appeal  could  be  tried.  To  avoid  any  such  result,  the 
legislature,  in  the  language  used  in  this  section,  liave 
been  as  general  as  possible, — the  word  "  sessions  **  is 
simply  used,  the  only  restriction  being  the  words  which 
ftdlow,  "  at  which  such  appeal  is  intended  to  be  tried." 
The  term  ^'sessions"  comprehends  sessions  held  by 
adjournment,  for  the  interpretation  clause  expressly 
says,  that  the  words  "  general  quarter  sessions "  shall 
extend  to,  and  be  construed  to  include  general  or  quarter 
sessions,  or  adjournment  thereof^  for  any  county,  divisioa 
of  a  county,  &c.,  unless  where  otherwise  provided  for 
by  the  act. 

Cur.  adv.  vult 


Erle,  J.,  now  delivered  judgment. — I  think  this  rule 
ought  to  be  discharged.  The  notice  and  grounds  of 
appeal  were  given,  on  the  20th  of  June,  and  the  ses- 
sions at  Beccles  were  on  the  29th  of  the^same  month. 
They  were  aflerwards,  on  the  7th  of  July,  held  by 
ac\journment,  at  Bury  St.  Edmund's.  The  statnte 
4  &  5  TVill.  4,  c.  76,  s.  81,  requires  fourteen  days' 
notice  at  least,  before  the  first  day  of  the  sessions  at 
which  the  appeal  is  to  be  tried;  and  the  q^iestioo  i5> 
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whether  the  notice  in  this  case,  wliich  was  in'  tliile  for        1847. 
the  adjourned,  but  too  late  for  the  original  sessions,  was    thb  Quben 
valid  or  not.     I  am  of  opinion  it  was  not,  as  I  think     j^  .r*  ^ 
it  ought,  in  order  to  comply  with  the  act,  to  have  been      Suffolk. 
given  fourteen  days  before  the  first  day  of  the  original 
sessions,  held  at  Beccles.     Rex  v.  Coy  start  (a),  Rexy, 
Pohtead{b\  and  Rex  v.  The  Justices  of  Sussex  {c)y  are 
authorities  for  this  construction. 

Rule  discharged, 
(a)  19  Vin.  n.*)r».  {h)  2  Sir.  12fi^  (r)  7  T.  R.  107. 


The  Queen  v.  The  Justices  of  Staffordshire.        January  2/6th. 

1.N  Michaelmas  Term  last,  November  24th,  Huddle^  In  theezamin- 
stone  had  obtained  a  rule  nisi,  calling  on  the  justices  of  removal  of  a 
Staffordshire  to  shew  cause  why  a  mandamus  should  not  L*"to^c''^  s 

issue,  commanding  them  to  enter  continuances  and  hear  stated,  that  she 
,  .  1         /.  .       .  T        1  -.r       1    wa»  the  widow 

an  appeal  against  an  order  oi  two  justices,  dated  March  of  a.  s.,  who 
nth,  1846,  for  the  removal  of  Mary  Salt,  widow,  and  Te^'^d^hwrd! 
her  seven  children,  from  the  township  of  Leek  and  Lowe,  '"  ^'\  *?**  \'  ^• 

'^       ^  stated  that  he 

to  the  parish  of  Cauldon,  both  in  the  suid  county,  was  brother  of 

The  examination  of  tlie  pauper,  Mary  Salt,  on  which  born  in  C. 
the  order  was  founded,  stated,  that  she  was  the  " widow  and^mthi^ 

of  Adam  Salt,  late  of  Leek,  and  that  he  was  bom  at  grounds  of 

apseal,  alleged, 
Cauldon,   of  parents  legally  settled  there,  as   she  had  "  that  the  or- 

-  .    /»  J        JUT        J  w  *^*''»  notice  of 

been  mformed  and  believed.  chargcability, 

John  Salt,  an  elder  brother  of  Adam,  stated  in  his  ?"t***^  "''™' 

'  '  inations  were 

respectively 
defective,  and  bad  on  the  fisLce  thereof;  and  that  the  examinations  contained  no  sufficient 
legal  evidence  of  the  pauper  being  settled  in  C,  or  having  come  to  settle  in,  or  being 
chargeable  to  L. : — Held,  that  the  sessions  had  a  right  to  allow  the  appellants  on  this  ground 
to  raise  the  objection,  that  there  was  no  statement  of  the  identity  of  A.  S.  mentioned  in  the 
first  examination,  with  A.  S.  in  the  second  ;  and  that  their  decif'ion  was  final. 


S58 

1847- 
The  Uuebn 

Jvstlc«»  of 

Stafford* 
shuu. 


exammfttion  "that  liis  father  and  mother  had  Iwelf^ 
chjldpeiij  all  bom  in  the  parish  of  Cauldon,  and  tJiat  he 
knew  of  no  act  by  which  his  brother  Adam  had  gained 
a  settlement/' 

The  grounds  of  appeiJ  sent  by    the  appellants  m 
which  the  point  decided  by  the  sessions  aiose^  etatet^ 
"that  the  order  of  removal,  and  notice  of  chargeabiBty-, 
and  the  examinations  on  which  the  order  was  founded, 
were  rcsi)ectivcly  defectiv(^  and  bad  on  the  face  thereo'f  J 
that  the  examinations  contained  no  sufficient  legal  evi- 
dence of  the  &aid  paupers  being  settled  in  Cauldon,  or  *^' 
their  having  come  to  settle  in,  or  being  chargeable  to  ^1*^ 
respondent  township.** 

When  the  appeal  came  on  for  trial  the  appellants  ot*" 
jectedjthat  it  did  not  appear  in  the  examinations    ^J 
words  of  reference  or  otherwise,  that  the  Adam  S^* 
mentioned  in  the  examination  of  Mary  Salt,  in  right-  ^* 
whom  she  claimed  the  aettlementj  was  the  same  perd*^^ 
m  the  Adam  Salt  mentioned  in  the  e:xamination  of  Jo^^*^ 
Salt,  as  having  had  a  birth  ^ttlemcnt  in  Cauldon*     0**^^ 
the  respondents,  it  was  contended  that  this  objection  ip^^'^^^ 
not  raised  by  the  grounds  of  appeal,  as  it  was  not  sp^^^^" 
fically  pointed  out.     The  sessions,  however,  held  i^^ 
objection  valid,  quashed  the  order,  and  refused  to  gi»^'' 
a  case  for  the  opinion  of  this  Court  on  the  point 

Whateley  and  Corbety  showed  cause. — The  object 
this  rule  is  to  have  the  case,  already  decided  by  the  i 
sions,  sent  down  to  here  heard  by  them;  but  a  subse^ue 
sessions  have  no  right  to  reverse  an  order  made  wii 
full  jurisdiction  by  a  previous  sessions,  nor  wiU  tbi^^^ 
Court  interfere  in  a  question  which  was  within  th^^^ 
jurisdiction  of  the  sessions,  and  which  has  been  decide 
by  them.     Regina  v.  Tlie  Justices  of  the  West  Ridmg  {a). 


(ff)  10  A.  &  E.  685. 
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lie  sessions,  in  this  ease,  were  of  opinion  that  there 
ras  not  evidence  of  the  identity  of  Adam  Smith  men- 
ioned  in  the  two  examinations,  and  had  a  right  to 
uash  the  order  on  that  ground.  They  cited  Regina  v. 
Vhe  Justices  of  Kesteven  (a). 

Whitmore  and  Httddlestoriy  oontra,  were  then  called 
n  by  the  Court. — The  objection  taken  by  the  appd- 
ints  at  the  trial  was  not  pointed  out  by  their  grounds  of 
ppeal,  and  the  sessions,  therefore,  ought  not  to  have 
ntertained  it.  It  is  a  well-known  rule  that  specific 
bjections  must  always  control  and  limit  a  general 
bjection:  Regina  v.  Staple  Fitzpaine{b\  Regina  v. 
lirmingham  {c).  And  it  •would  be  in  contravention 
f  that  rule,  if,  under  their  general  objection  to  the  suf- 
loiency  of  the  examinations,  it  were  open  to  the  appet- 
mts  to  raise  the  question  as  to  identity.  The  current 
f  recent  cases  shews  that  in  grounds  of  appeal  a  strict 
onstruction  is  to  be  observed. 

Erle,  J.  —I  think  that  this  rule  must  be  discharged. 

t  is  conceded  that  the  sessions  decided  on  the  point 

aised  at  the  trial,  and  can  it  be  said  that  they  had  no 

urisdiction  to  do  so  ?     Then,  if  they  had,  I  have  no 

igfatto  send  the  case  back  to  them.     The  objection  as 

0  identity  was,  in  my  opinion,  well   raided  by  the 

;rounds  of  appeal,  and  though  it  was  argued  that  there 

rere  specific  grounds  which  ought  to  limit  and  control 

he  general  ground  under  which  the  objection  was  taken, 

et  I  think  they  may  be  all  considered  as  co-ordinate, 

nd  none  of  them  linuting  the  range  of  the  others ;  one 

cferring  to  the  settlement  in  the  appellant  parish,  and 

he  others  to  the  removing  township.     The  decision  of 

he  justices,  therefore,  was  final. 

Rule  discharged. 

(a)  Ante,  Vol.  1,  p.  151;  3  Q.  B.R.  810. 
(h)  2  Q.  B.  R.  488.  (c)  Ante,  p.  283. 
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On  the  tiiaJ  of 

ugaiiiftC  an 

on  a  settJeroeat 
by  retiiitig  the 
hevp  of  &  eow» 
evidence  wai* 
that,  in  the 
1811,  thft  eow 
^n*  liired  of  J3, 
by  D.f  and  wka 
kept  in  the 
p«fitiirc  setaMin 
oo  tbc  pulu» 
Undi  of  B.*a 
fanu  ;  tlmt  D. 
put  the  e©w 
where  there 
waa  feed  fi>r 
berfbtitnothifii^ 
wan  Miid  either 
by  B.  or  D.  a^ 
to  the  manner, 
or  in  what  par- 
ticukr  lands 
the  cow  wai  to 
be  Mi-^HM, 
that  thU  vim 
not  anfficient 
evidence  from 
which  the  Mfi- 
aions  migbt 
infer  a  contract 
that  the  cow 
should  be  pas- 
ture-fed, and, 
consequently, 
that  no  settle- 
ment was 
gained  by  it, 
under  the  13 
&  14  Car.  2, 
c.  12. 
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Toe  Queen  r.  The  Inhabitants  of  Mixduam. 

XjS  api*erJ  ngainst  an  order  of  two  justtc^i!,  datd  ^*fift 
10th  of  Slay,  1843*  for  the  removal  of  Sepiima  Durn^^5»ti 
the  wiJow  of  William  Durnint,  and  her  four  driIdr«^oa, 
from  the  parish  of  Elnn  in  the  Isle  of  Ely,  to  theptrmjfc 
of  Mendham*  in  the  conntlcra  of  Norfolk  and  Suffix  It. 
the  sessions  confinned  the  order,  subject  to  the  oi>ioi«io 
of  this  Court  on  a  case : — 

The  pau[>er  and  her  cliildren  were  removed  to  Sletitl- 
ham  as  the  place  of  her  late  husband's  settlement,  he 
being  alleged  to  have  aeqiiired  a  derivatiTe  setdenieni 
in  that  [jarish  from  hie  father,  Charles  Durrant  Vht 
examinations  on  whicli  tlie  said  order  of  removiJw^*^ 
grounded,  aa  far  as  is  material  to  this  case,  were  ^ 
follows ; — 

Charles  Durnint  said — '*  I  was  lawftilly  married    ^^ 
Susannah,  my  present  wife,  whose  maiden  name  ^^^ 
Pipe,  at  WesthaJlj  in  the  ofjmitj  of  Suffolk,  about  for*^T 
eight  years  ago,  by  whom  I  afterwards  had,  amoOcs* 
otlier  children,  my  son,  William  Durrant,  the  late  h*^ 
band  of  the  said  Septima  Durrant.     He  died  and   ^"^  . 
buried  at  Elm  about  three  months  ago,  aged  thirty^^ 
years,  or  thereabouts;    he  never,  to  the  best  of    ^^\ 
knowledge  and  belief,  did  any  act  to  gain  a  settlenf^^^ 
in  his  own  right.     About  thirty-two  years  ago,  v  J^ 
my  said  son  was  a  boy,  and  living  with  me  as  parf^ 
my  family,  I  hjid  a  cow ;  and  I  hired  of  Mr.  Benja^^^  . 
Chaston  the  elder,  late  of  Mendham,  farmer,  decea^^^ 
the  keep  of  my  cow  upon  the  ground  produce  of  '^^^^ 
pasture-land  on  his  farm,  in  tlie  parish  of  Mendh^^^^^' 
during  the  pasture  season,  and  its  keep  in  the  strH'^^ 
yard  upon  hay  and  straw  during  the  winter  season,  at  i^ 
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rent  of  4*.  Gd.  a  week.     Tlie  cow  was  depastured  under         1847. 

the  contract  upon  the  said  Benjamin  Chaston's  grass    xhe  Queen 

lands  in  the  parish  of  Mendham^  from  a  little  before  the   in^jabitiints  of 

Ist  of  May,  about  thirty-two  years  ago,  until  a  little     Menduam. 

after  Old  Michaelmas  day  following,  and  after  that  the 

cow  went  into  the  straw-yard.     I  rented  the  keeping 

of  the  cow  as  aforesaid,  under  the  above  contract,  for 

about  three  years,  and  paid  all  the  rent  for  it;   and 

during  the  whole  time  that  I  rented  the  keep  of  the 

cow  as  aforesaid  I  was  the  tenant  of,  and  resided  in 

the  cottage  that  I  now  live  in,  in  the  said  parish  of 

Mcndham,  which  was  at  that  time  of  the  annual  value 

of  51,  to  occupy  as  tenant  thereof.     TIjc  keep  of  the 

cow  upon  tlie  growing  produce  of  the  pasture  land  as 

aforesaid  was,  at  and  for  tlie  time  I  hired  it  each  year, 

of  tlie  value  of  51  and  upwards.     I  slept  in  the  house 

that  I  so  occupied  in  the  said  parish  of  Mendham  for 

considerably  upwards  of  forty  nights  during  each  of  the 

years  that  I  hired  the  growing  produce  of  the  pasture 

land  to  be  eaten  off  by  my  said  cow  as  aforesaid  ...  I 

have  been  chargeable  to  and  relieved  by  the  said  i)ari8h 

of  Mendham  for  the  last  fourteen  years  or  thereabouts, 

and  I  am  now  receiving  weekly  of  the  said  parish  of 

Mendham  two  shillings  and  one  stone  of  flour." 

One  of  the  grounds  of  appeal  was,  that  the  said  Charles 
Durrant  never  did  hire  the  keep  of  a  cow  in  the  parish 
of  Mendham  of  Benjamin  Chast-on  tlie  elder,  as  in  his 
examination  stated. 

On  the  trial  of  the.  appeal  it  was  jirovcd,  that,  about 
thirty-three  years  ago,  the  said  Charles  Dunant  went 
to  live  in  a  cottage  belonging  to  Benjamin  Chaston  the 
elder,  who  then  occupied  a  farm  in  the  said  parish  of 
Mendham,  and  worked  for  him  ;  that,  after  he  had  lived 
in  the  cottage  a  year,  Benjamin  Chaston  the  elder  gave 
up  the  farm,  and  it  was  taken  by  his  son,  Benjamin 
Chaston  the  younger.     The  :<iiid  Charles  Durrant  con- 


NEW  SESSIONS  CASES. 

1947,         tiBUcd  io  tlie  cottage,  and  worked  for  Benjamin  Clt ***" 
'^—•^'^       too  the  younger  \  and  it  was  after  Benjamin  Cbait^^** 
©.  the  younger  bad  taken  the  f^rm  that  he  hired  the  ctp'*^' 

^M  "nJ!^^**!^   and  the  cow  was  hired  of  Benjamio  Chaat4>n  the  youogC^^, 
and  not  of  Benjamin  Cha^ton  the  elder ;  that  tie  ccr"^ 

waB  kept  in  the  pasture  scnsoii  on  tlte  ]>aatuiie  laa^  ^ 

tlie  sidd  farm,  which  were  partly  in  the  eaid  parisli  *^* 
Meudham,  and  i^Jartly  In  tlie  adjoining  parish  of  Witku  **■ 
d^*:%  and  in  the  winter  gieason  in  the  itmw-yard;  tt^^^ 
he  paid  4s.  6(L  per  week  for  the  feed,  which  duriisg  A^^ 
pasture  aeason  was  worth  5L  a  year  and  upwmtk;  tli^»* 
the  Bjud  Clmrles  Durrani  put  the  cow  whero  there  w^mB    [ 
feed  for  her,  bid  twthtn<f  was  said^  either  b^  ku  moAt'^^^ 
wr  Mmmlf^  m  in  tkr  jntiuner^  or  mt  what  particular  Im^^^ 
the  cma  wm  io  bvfed* 

It  WH3  objected  by  the  appelknt^,  titat,  a«  the  tx^mr^ 
minations  staled  tlie  contract  for  the  feed  of  the  co^^ 
with  Benjamin  Chaston  the  elder,  it  was  not  compete*^*^ 
for  tlie  respondents  to  give  evidence  of  a  contract  wi^A 
Benjamin  Chasten  the  younger,  and  also  that  thc^^^^ 
was  no  proof  of  any  contract  that  the  cow  wm  *^ 
be  pasture-fed,  or  that  it  should  be  fed  on  lands  ^^^ 
Mendham. 

The  sessions  decided  that  there  was  not  a  matet»^^ 
variance,  and  that  there  was  proof  of  a  contract,  tf**^ 
confirmed  the  order  of  removal. 

If  the  Court  of  Queen's  Bench  shall  be  of  opiP^^^ 
that  it  was  not  competent  lor  the  respondents,  uo^^^^ 
these  examinations,  to  gi\e  evidence  of  the  contract  ' 
the  feed  of  a  cow  with  Benjamin  Chaston  the  youi^^^  ' 
or  that  there  was  no  evidence  of  any  contract  that  ^^    ^ 
cow  should  be  fed  upon  the  land,  or  that  the  cow  sho^ 
be  fed  on  land  in  Mendham,  and  that  such  a  variar^^^'^ 
from  the  statement  in  the  examinations  was  fatal ;  tl^^ 
then  the  said  oixler  of  sess^ions  and  the  said  order    ^^ 
removal  to  be  quashed ;  otherwise,  to  be  confirmed. 


HILARY  TERxM,  10  VICT.  463 

Prendergast  and  Couch,  in  support  of  the  order  of  ses-         1847, 
lions. — ^The  first  question  as  to  the  variance  was  a  point    j^*  Quxnt 
for  the  sessions  only.     [Lord  Denman,  C.  J. — ^We  may  »• 

-  ,  .  "I. "Ill  -iiT       A  Inhabitanti  of 

assume  that  the  sessions  decided  that  rightly.  J  As  to  Mbmdham. 
the  second  point,  whether  there  was  evidence  of  a  con- 
tract that  the  cow  should  be  pasture-fed,  such  a  contract 
may  be  inferred,  not  merely  from  what  passes  between 
the  parties  at  the  time  of  making  it,  but  from  their  con- 
duct afterwards.  In  Rex  v.  Darky  Abbey  (a),  where 
nothing  was  said  in  the'  contract  as  to  how  or  where  the 
cow  should  be  fed,  except  that  the  pauper  would  be  in- 
formed by  the  farmer  in  what  pasture  the  cow  would 
be  first  milked,  Lord  Elknbaroufjh,  C.  J.,  said,  "Where 
parties  understand  the  subject  of  their  contract,  a  few 
words  are  sufficient  for  the  terms  of  it,  and  sometimes  it 
may  be  collected  from  their  acts,  without  words." 
Here  it  is  found  that  the  cow  was  pasture-fed  in  fact, 
and  that  Durrant  put  her  where  he  chose,  which  is  a 
stronger  case  than  the  above,  as  it  shews  that  he  assumed 
•to  exercise  a  right,  and  therefore  the  sessions  might 
infer  a  contract  under  which  such  right  was  exercised* 
^Lord  Denmariy  C.  J. — The  question  here  is,  whether 
there  is  evidence  of  any  contract  that  die  cow  should  be 
fed  on  land  at  all  ?  we  know  all  that  passed  in  this  case.] 
If  there  is  any  evidence  of  a  contract,  the  sessions  were 
justified  in  acting  upon  it.  [Lord  Denman,  C.  J. — 
There  can  be  no  evidence  of  a  contract,  as  it  is  stated 
that  there  was  no  contract]  If  tlie  acts  of  the  parties 
may  be  considered,  there  was  some  evidence  from  which 
to  infer  a  contract. 

Pridcattx  and  PashUn/y  coiitrA,   were  not  called  upon 
by  the  Court. 

Lord  Denma^j,  C.  tf. — I  remember  the  case  of  JRex' 
(o)   U  Katt,  'IWK 
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lH4r.         V,  Durley  Abbttf(a)  very  well,  und  with  nil  respcctSS  bj 
TT""QrErM    ^'^*^  Court  as  then  condtitutetl,  I  thouglit  tliey  cam«^^  to   | 

f  -  ix  wTotig  cooclueion.     But  there  is  a  dktmctioii  bctw tm 

HRXQtiAif.     that  ca^  and  the  present,  for  it  waa  decidDd  dh  the 

grtjiind  that  there  wa?  evidence  on  wliieh  the  aess^SoM 
might  find  there  wi\s  a  contract  that  the  cow  should^       k 
|mst«re-fed;    for  the  stiitement    was— **  Nothing     - — nras 
Riid  as  to  how  or  where  the  cow  ehoukl  he  fed>  n  ^i^ojtb 
than  that  Mr,  Harvey  said  that  Jenxii,   Mr.  Ev»-^Jia« 
fiinning-man,  would  infurin  the  i^auper  in  whut/?«4r-^fM// 
the  cow  would  be  first  milked,  and  he  did  infi»mi  h  ^«u'* 
nnd  ?o  from  time  to  time  when  the  pasture  Wiisdnin^-^cLl, 
ihat  lie  might  know  whei^  to  go  to  nnlk  her,"^       t'^i^om 
that  it  was  inferred  that  there  was  a  ccnitmct  timt       tlit 
oow  should  he  fed  onpaature,  thotigh  nt»t  on  any  cer '•^*" 
pasture*     If  that  ease  had  stopped  with  the  fiiist  pentc=?^  ^^ 
of  the  words  which  I  have  i-ead,  I  think  the  ilc^^^ 
eonld  have  come  to  no  other  conclnsion  than  I  do  h^*^^" 
that  there  was  no  evidence  of  a  contract  that  the  t^^^ 
was  to  be  pasture-fed.     I  do  not  mean  that  the  circi--«^^'"^ 
stances  of  the  case  are  not  consistent  with  such  a  contr^^^^ 
but  they  are  equally  consistent  with  no  such  contr^^^^^ 
and  therefore  cannot  be  evidence  of  one.       I  thi^^^^  ' 
therefore,  that  the  sessions  came  to  a  wrong  conclua^  ^^^' 

Patteson,  J. — I  am  of  the  same  opinion.    Althouj^^^^° 
in  the  examinations  the  necessary  words  are  put  into  i^^ 
mouth  of  the  witness  in  round  terms ;  looking  at  tL-^ 
evidence  only,  it  ^ceins  to  me  clear  there  was  no  co:^^^^ 
tract  for  pasture  feeding. 

Coleridge,  J. — I  thinlc  this  case  is  clearly  distinguisC  ^^  ' 
able  from  Rex  v.  Darley  Abbey  {a\  for,  in  that  case,  tt^ 
words  which  have  been  just  read  to  my  mind  satisfact*^--  ^ 

(rt)  UEiist,  280. 
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rily  create  the  inference,  that  the  understanding  between 
the  parties  making  the  contract  was  that  the  cow  should 
be  pasture-fed.  Here  it  is  distinctly  stated,  that 
^*  nothing  was  said  by  either  as  to  the  manner,  or  on 
what  particular  lands  the  cow  was  to  be  fed.**  If,  the 
next  morning,  the  cow  had  been  found  in  the  farm-yard 
feeding  on  vetches  brought  fifty  miles  off,  there  would 
clearly  have  been  no  breach  of  contract.  That  is  the 
state  of  things  at  the  time  of  the  contract  What  hap- 
pens afterwards  is,  that  the  farmer^s  man  put  the  cow 
with  his  master's  other  cows.  That  is  quite  as  con- 
sistent with  the  master's  subsequent  permission  that  he 
should  do  so,  as  to  its  being  done  as  of  right  There  is 
no  evidence  affirmatively  one  way  or  the  other.  No 
doubt  there  might  be  a  reasonable  expectation  that  the 
oow  would  be  pasture-fed,  but  that  is  very  different 
from  a  contract  The  true  question  is,  whether  this 
contract  would  have  been  broken  by  not  feeding  her  on 
posture. 
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1847. 
Thb  Qubbn 

V. 

Inhabitants  of 
Mkndiiam. 


WiGHTMAN,  J. — Rex  V.  Dorletf  Abbey  (a),  is  very  like 
this  case  in  many  respects,  but  I  agree  with  the  rest  of 
the  Court,  that  there  were  some  circumstances  there 
which  were  evidence  of  the  contract,  which  are  wanting 
here. 

Orders  quashed. 

(a)  14  East,  280. 
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Jmuetfy  Wih, 

The  affidavits 
in  sttpport  of 
a£L  appiicslion 
for  in  tttich* 
ment,  fof  du- 
obediefte«  to  n 
Crown  Office 
iubpoena  Iq 
i|i^ar  and 
pre  evidetioe 
before  joaLicef 
touching  a  paoi 
per  "a  settle- 
ment,  tuutt 
ahew  that  a 
proper  c?om- 
plaldtwiumade 
to  t^  jiutidei. 


The  Queen  d.  Vicebet. 

XN  Michaelmas  Term  laet,  Pashkif  had  obtained  &    ^^^ 
calling  upon  Robert  Vickery^  to  shew  cause  why  a  w  xi  *^  ^f 
attachment  should  not  issue  agaiiist  him  for  hia  conteti^f  *» 
in  not  paying  obedience  to  a  writ  of  eubp<£na  issi^^ 
out  of  this  Court,  on  the  28th  of  August,  IMG,  ^som- 
maoding  the  said  Robert  Vickery  personally  to  ^yp^^ 
before  the  justices  at  a  f)etty  seasions  to  be  held    ^^ 
the  3rd  day  of  September  then  next  at  the  towu-b^*^ 
Wellington,  in  the  county  of  Sonierseti  there  to  testi^ 
the  truth,  upon  au  application  to  be  then  and  there  iii^^ 
by  the  churchwardens  and  overseers  of  the  poor  of  til* 
parish  of  Stawley,  in  the  said  county,  for  an  order    *™ 
some  two  of  the  said  justices  for  tlie  removal  of  W"^* 
Ham  and  five  other  children  of  John  and  Mary  irf^' 
huiih,  poor  persons  chargeable  to  the  gaid  parisb     *^ 
Sfuwli'v,  to  the  place  of  tln-Sr  hx^t  legal  settlement;  i%^^^^ 
to  bring  with  him  certain  account- books,  in  order  ttM-^\ 
the  same  might  be  produced  and  given  in  evidence  l>^" 
fore  the  said  justices. 

He  moved  upon  affidavits,  which  stated  that  in  1^"^ 
John  Melhuish  left  this  country  for  America,  and  still    ^^^"^ 
mained  absent ;  that  his  children  became  and  were  chsLf^^^ 
able  to  and  residing  in  the  parish  of  Stawley ;  that' 
April  last  inquiries  were  made,  on  behalf  of  the  overset  ^^ 
of  the  poor  of  the  parish  of  Stawley,  relative  to  the  pl^^"  , 
of  the  last  legal  settlement  of  John  Melhuish  and  ^^ 
children,  when  it  was  ascertained  that  the  said  childr*"^ 
were  lawfully  settled  in  the  parish  of  Haddington  by  v"^^^ 
tue  of  their  father's  settlement  there,  acquired  by  hiri^^^ 
and  service  with  Robert  Vickery  there  in  the  year  182^^ ' 
that  the  subpoena  was  served  on  the  defendant  on  tt^^ 
31st  August  last;  and  that,  on  the  3rd  of  Septembe?^' 


HILARY  TERM,  10  VICT.  667 

Itn  application  was  made,  on  behalf  of  the  overseers  of  ^1847« 
the  poor  of  the  said  parish  of  Stawley,  to  three  justices 
of  the  peace  in  and  for  the  said  county  of  Somerset, 
at  a  petty  sessions  at  Wellington,  to  examine  and  in- 
quire as  to  the  place  of  the  last  legal  settlement  of  the 
children  of  the  said  John  Melhuish,  and  to  make  an 
order  for  their  removal  from  the  said  parish  of  Stawley 
to  the  place  of  their  last  legal  settlement,  when  and 
where  the  said  Kobert  Vickery  attended,  in  obedience 
to  the  said  writ  of  subpcena,  and  was  duly  sworn ;  and 
that  he  was  asked  certain  questions,  which  he  the  said 
Robert  Vickery,  acting  under  the  advice  of  an  attorney, 
then  refused  to  answer,  alleging,  as  the  ground  of  his 
refusal,  that  he  was  a  rated  inhabitant  of  the  said  parish 
of  Haddington,  and  was  not  compellable  to  give  evidence 
against  his  own  interest;  and  that,  in  consequence  of 
•uch  refusal  of  the  said  Robert  Vickery  to  answer  the 
said  questions,  no  order  of  removal  could  be  obtained, 
and  that  the  said  pauper  still  remained  resident  in  and 
chargeable  to  the  said  parish  of  Stawley. 

Kingldke,  Serjt.,  {Ball  was  with  him,)  on  shewing 
cause,  took  a  preliminary  objection,  that  it  did  not  appear 
by  the  affidavits  that  a  complaint  was  made  to  the  jus- 
tices by  the  parish  officers  of  Stawley,  or  that  the  pau- 
pers were  chargeable  to  that  parish.  He  cited  Regina 
T.  The  Justices  of  Buc/unffhamskire  (a),  and  was  then 
•topped  by  the  Court 

Pashleyy  contra. — The  affidavits  are  sufficient ;  they 
state  that  an  application  was  made  to  the  justices  on  be- 
half of  the  overseers  of  Stawley,  which,  if  made  by  their 
attorney,  or  by  one  of  their  own  body  acting  for  and 

(a)  3  Q.  B.  R.  800;  2  G.  &  D.  660. 
QQ2 


MS 

1W7. 
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in  the  name  of  the  rest,  would  be  sufficient:  Mef^ina  w^ 
Bedinghamia).     But  the  question  here  is,  whether  th-s. 
procesa  of  this  Court  hiis  been  diiiobeyed.     The  defence  ^' 
ant  made  no  such  objeotion  aa  tliis  before  the  Jusiicei*  ^  ^^ 


Lord  Denman,  C.  J. — It  cannot  be  supposed  that  ^  ^^i^%; 
are  to  is^ue  an  attachment  for  not  giving  evideooe  hdt  s  be* 
fore  a  judicial  tribunal,  unleJa  it  is  first  she  wo  to  1m.jimM^luivi* 
had  jurisdiction.  It  is  clear  we  cannot  presume,  fro-^'Wroni, 
these  affidaviti,  that  a  proper  complaint  was  made  hC  2  b^, 
fore  the  justices,  1 


eurred. 


CoLERiDOE^   and  WiGBTMAKt  Js*^  cir:»^s:»caD* 
Rule  discharged^  without  coatj*-.^^-®* 


(a)  Ante,  Vol,  1,  p.  106. 


Jamtafymih,  The  Queen  V,  The  Justices  of  London. 

y^e«*5*j^"  An  order  of  removal  made  on  the  25th  Novembpc^ 


^^^ffij*^ 


fioni  hud  dii-  i        •  i      i  »  f  j^lie 

miffed  «n  1845,  was  served,  with  the  necessary  documents,  on  ^^^^^'^^\ZZ^\^ 
following  day.  No  notice  of  appeal  being  given,  ^J^^^^TliL 
pauper  was  removed  on  the  22  nd  December.     At  th^^^^ 


appeal  on  Uio 
groond  that 
tbe  previoiif 
feff ionf  had 
improperly 
entered  and 
ref  pited  the 
appeal,  the 
appelianta 
having  had 
time  to  give 
notice  and 
come  prepared 
to  try  the  ap. 
peal  at  thoee 


next  quarter  sessions,  (January  10th,  1846),  an  ap] 
agunst  the  order  was  entered,  and  respited.     Notice  of^' 
appeal  was  given  on  the  2l8t  of  March,  and  the  fq>pstl 
came  on  to  be  heard  at  the  April  sessions,  when  it  was 
dismissed,  the  court  being  of  opinion,  that  the  sesttoosy 
in  January,  had  no  jurisdiction  to  respite  the  appeal, 


and 

thif  Court  made  a  rule  abfolote  for  a  mandamus  to  the  tearionf  to  hear  the 
that  the  refpondentf  ought  to  pay  the  cotta  of  the  mandamuf  under  the  I 
1.  6. 


ilL4,e.21, 
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because  more  than  thirty-five  days  had  elapsed  between 
the  receipt  of  notice  of  the  order  and  the  commencement    Tee  Quebx 
of  the  January  sessions.     In  Trinity  term,  1846,  the     juttlcifoC 
Court  made  a  rule  absolute  for  the  sessions  to  enter      I-ondok. 
continuances,  and  hear  the  appeal  (a).     In  Michaelmas 
term  last,  a  rule  nisi  was  obtained,  calling  upon  the  re- 
spondents to  shew  cause  why  they  should  not  pay  the 
costs  of  the  mandamus. 

Payne  shewed  cause. — In  Rex  v.  The  Justices  of  the 
North  Riding  {b\  the  Court  held,  that  the  justices  were 
to  judge  of  the  reasonableness  of  the  time,  whether  the 
appellants  had  time  to  give  notice  and  come  prepared  to 
try  the  appeal.  That  case  has  been  followed  by  Rex  v. 
The  Justices  of  Buckinghamshire  (c),  and  Rex  v.  The 
Justices  of  Staffordshire  {d)y  which  seem  to  establish  a 
different  rule  of  practice.  Where  there  are  conflicting 
decisions,  and  where  the  mistake  has  arisen  from  an 
error  in  judgment,  this  Court,  in  the  exercise  of  its  dis- 
cretion, will  not  be  disposed  to  make  the  respondents 
pay  the  costs  of  the  mandamus. 

Pashley,  contr^. — The  circumstances  under  which  the 
sessions  dismissed  this  appeal  are  not  sufficient  to  take 
the  case  out  of  the  general  rule  of  practice.  [He  was 
stopped  by  the  Court.] 

Lord  Denman,  C.  J. — I  do  not  think  there  is  any 
thing  in  this  case  to  take  it  out  of  the  general  rule>  that 
the  costs  of  an  application  for  a  mandamus  will  follow 
the  event. 

CoLERmoE,  J.,  concurred. 


(a)  Ante,  p.  410.  (c)  3  East,  842. 

(b)  3  T.  R.  150.  (d)  7  East,  649. 


> 
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1847.  WiGHTMAN,  J. — I  have  had  some  difficulty  in  ooming 

The  QuEKif    to  the  conclusion  that  this  rule  ought  to  be  made  abso- 

Juttices  of     ^^*®»  inasmuch  as  the  error  committed  arose  from  a  mi»- 

London.      take  of  the  sessions,     I  do  not,  however,  wish  to  ky 

down  any  general  rule  on  the  subject,  for  the  Court,  in 

the  exercise  of  its  discretion,  must  be  guided  by  the 

particular  circumstances  of  each  case  (a). 

Rule  absolute, 
(a)  Patteaon^  J.,  was  absent. 


Jamtaiy  dOfA.  In  the  Matter  of  Williams. 

This  Court  in  1  HIS  was  an  application  for  a  rule  calling  upon  Ho^ 
refoicd  to  grant  Rivelly  and  Morris  Templeman  Pugh,  Esquires,  two 
JiSl^'toOT?'  J^^^s  of  the  county  of  Merioneth,  to  shew  cause  why 
force  a  ram-      a  mandamus  should  not  issue,  commandin^^  them  to  issue 

maryoonTic-  ,         ^   /%  , 

tion  by  warrant  a  warrant  of  distress  to  levy  a  penalty  of  £5  upon  the 
commitment      goods  of  John  Williams,  or  a  warrant  of  commitment 
of  the  said  John  Williams  until  that  penalty  should  be 
paid. 

It  appeared  that  Williams  had  been  committed  before 
two  justices  in  a  penalty  of  £5  for  taking  salmon  in  a 
river  during  the  prohibited  period,  under  the  58  Geo.  3, 
c.  43,  s.  4,  and  in  default  of  payment  he  was  committed 
to  prison.  After  an  imprisonment  of  two  days,  he  was 
brought  before  WtlUams^  J.,  by  habeas  corpus,  at  the 
Bala  Lent  assizes,  1846,  and  discharged  on  the  ground 
that  the  section  of  the  act  on  which  he  was  convicted 
had  been  repealed  by  the  6  &  7  Vict.,  c.  33,  s.  6. 
Williams  was  subsequently  convicted  on  the  same  facts 
under  sect.  7  of  the  last  statute,  and  fined  £5,  and  tlie 
conviction  was  returned  to  and  filed  at  the  quarter  8e»> 
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sions.     In  November  an  application  was  made  to  the         18i7. 
convicting  justices  to  issue  a  warrant  of  distress  or  com-  i^  „ 

mitment,  whereupon  it  was  objected  that  the  second  ^'^"ams. 
conviction  being  for  the  same  offence,  the  parties  were 
prohibited  from  issuing  such  warrant  by  the  11th  section 
of  the  58  Geo.  3,  c  43,  which  enacts,  that  "  where  any 
offender  shall  be  punished  for  any  offence  by  virtue  of 
this  act,  such  offender  shall  not  again  be  prosecuted,  nor 
incur  any  penalty  by  virtue  of  any  other  law  or  statute 
now  in  force,  or  be  liable  to  any  other  punishment  for 
the  same  offence ;"  whereupon  the  justices  refused  to 
issue  a  warrant. 

Pashley,  in  moving  for  the  rule,  contended  that  the 
first  conviction  was  for  no  offence,  as  the  section  creating 
it  had  been  repealed ;  that  this  was  a  ministerial  act,  as 
the  issuing  a  warrant  of  distress  for  a  poor  rate ;  and  that 
there  was  no  other  mode  of  enforcing  the  conviction. 

Lord  Denman,  C.  J. — I  am  not  aware  that  we  have 
ever  issued  a  mandamus  to  enforce  a  conviction.  This 
is  a  very  different  case  from  the  levying  a  poor  rate  or 
appointing  overseers,  without  which  the  affairs  of  a 
parish  cannot  be  carried  on.  I  think  we  have  a  discre- 
tion in  such  cases  as  this,  and,  if  so,  we  ought  not  to 
exercise  it  to  enforce  the  punishment  of  this  person. 

CoLERiDOE  and  Wiohtman  (a),  Js.,  concurred. 

Rule  refused. 

(a)  PatUson,  J.,  was  absent. 
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Februaiy  Ixi. 

of  A*,  ia  »itujit« 
within  the 
pbriBh  of  K,i 
ind  lui  order  of 
niuoTKl  on  ft 
Mltlement 
itit«d  to  hHTe 
been  gamed  in 
the  town  ship, 
Will  directed  to 
the  cAtircA* 

&{i^«eerr  i^  Iht 

AlMJnAt  thia  m 
notice  of  appeal 
wai  seal  by  Ui» 
oserstvrt  of  the 
tewnshipof  K. 
Al  tbe  iKaI  a 
prelimlnnry 
objectioQ  Tvta 
fukt^,  that  the 
church  nardena 
of  tlie  pHnsb 
otifcHt  to  hifo 
joined  "nith  the 
overseers  in  the 
notice  ot  ap- 
peal, where- 
upon a  witness 
was  called,  who 
sUt<*d  that  the 
township  main* 
tained  its  own 
poor  exclu- 
sively of  the 
parish.     The 
sessions,  how- 
ever, not  be- 
lieving that 
evidence,  held 
the  objection 
fatal,  and  dis- 
missed the  ap- 
peal:—/^e/rf, 
that,  as  the 
sessions  had 
decided  on  a 
question  of 
fact,  their  deci- 
sion was  final, 
and  a  manda* 
muflto  hear 
theap] 


The  Qceen  v.  The  Justices  of  FLmTSHiRE. 

In  la£t  Michaelmas  Term,  Townsmd  had  obtained  a 
rule  nisi,  calling  on  the  justices  of  Flintshire  to  show 
cause  why  a  mandamus  should  not  iBsuej  comnianding' 
them  to  enter  continuances  and  hear  an  appeal  ^sitnst 
an  order  of  two  justicca  for  the  removal  of  a  pauper 
from  the  parish  of  Flint,  in  the  said  county,  to  the 
parish  of  West  Kirby,  in  Cheshire. 

It  appeared^  from  the  aflSdavits  oa  which  he  moTed, 
that  the  pariah  of  West  Kirby  contains  two  toirnsht 
each  maintaining  its  own  poor:    of  these    townshi 
West  Kirby  is  one*    Two  churchwardens  are  appoin 
for  the  parish  generally,  but  do  not  interfere  with 
management  of  the  poor.     The  order  of  removal  wi 
directed  to  the  rhurchtoardens  and  overteers  of  the 


of  the  parish  of  West  Kirby ;  but  the  pauper's  settli 
ment,  if  any,  was  stated  to  have  been  acquired  in 
township  of  West  Kirby.     The  overseers  and  assistant 
overseer  of  the  township  appealed  ;  and  the  grounds, 
well  as  the  notice  of  appeal,  were  signed  by  tbem> 
describing  themselves. 

When  the  appeal  came  on  for  trial,  the  respondent 
took  a  preliminary  objection,  that  the  appellants  cou]<i^-^ ' 
not  be  heard,  because  the  churchwardens  of  the  parish^^'^ 
had  not  been  joined  in  the  appeal,  though  the  order  of^- 
removal  was  directed  to  them  as  well  as  the  overseers.     ^^ 
A  witness  was*  then  called   by  the  respondents,  who     ^^ 
proved  that  the  township  of  West  Kirby  maintained        ' 
its  own  poor,  and  on  cross-examination  stated,  that  a        ^ 
former  order  of  removal  had   been  made  between  the 
same  parties^  against  which  the  churchwardens  and  over- 
seers of  the  parish  of  West  Earby  had  appealed,  but 
that  the  respondents  had  abandoned  that  order  in  con- 
sequence of  some  techmcal  objection,  and  obtained  the 
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>re8ent.     The  sessions,  thinking  the  objection  vaUd,  re-         1847. 
used  to  hear  the  appellants,  but  offered  them  a  case  for    Thb  Queen 
be  opinion  of  this  Court.     The  appellants,  however,      j^gtUjcs  of 
ipplied  for  a  mandamus;    and  this  rule  was  granted    FnKxtmRi. 
\n  the  authority  of  Bex  v.   The  Justices  of  Carmar^ 
denshire  (a)^  Regina  v.  Actmi(b\   and  Spital/ields  y. 
3ramley{c), 

An  affidavit  of  the  attorney  for  the  appellants  alleged 
hat  the  sessions  were  of  opinion  that  West  Kirby  was 
tot  a  township  separately  midntaining  its  own  poor. 

Webby  showed  cause  {d). —  As  the  sessions  thought 
iTopcir  to  grant  the  appellants  a  case,  they  should 
lave  availed  themselves  of  it,  and  ought  not  to  apply 
o  this  Court  for  a  writ  of  mandamus.  But  this  rule 
Qust  be  discharged  on  another  ground.  The  sessions 
lavii^  heard  evidence,  and  decided  on  a  matter  of  fact, 
he  case  comes  within  the  authority  of  Regina  v.  The 
Justices  of  Kesteven  (e),  and  this  Court  will  not  inter- 
ere.  The  justices  were  not  satisfied  of  the  fact,  that 
be  township  supported  its  own  poor,  independently 
if  the  parish;  and  it  cannot  be  said  that  there  has 
feen  any  decision  on  any  point  of  law,  or  practice 
nvolving  hiw. 

Townsend,  contr^ — The  objection  taken  by  the  re- 
ipondents  was  preliminary  to  the  hearing  of  the  merits 
)f  the  appeaL  The  sessions  decided  on  a  point  of  law^ 
knd,  therefore,  the  case  is  clearly  distinguishable  fi*om 
Regina  v.  The  Jtistices  of  Kesteven  [e).  That  the  justices 
pranted  a  case,  is  a  proof  that  they  themselves  con- 
lidered  they  were  deciding  a  point  of  law  only.     [JErle, 

(a)  4  B.  &  Ad.  563.  (d)  Jan.  28th,  before  Erie,  J. 

(6)  Ante,  p.  183.  (e)  Ante,  Vol.  1,  p.  161 ;  3 

(c)  2  Bott,  671.  ^  B.  R.  810. 
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iffourt  of  <®i«ett'8{  ISencfj. 


MICHAELMAS  VACATION,  1846. 


The  Queen  v.  The  Inhabitants  of  St.  Paul's,  Covknt 
Garden. 

vJN  appeal  against  an  order  of  two  justices  of  Middle- 
sex, dated  the  26th  of  November,  1844,  for  the  removal 
of  Ann  Sheridan,  from  the  parish  of  St.  Marylebone  to 
the  parish  of  St.  Paul,  Covent-Garden,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  order  of  removal  appealed  against  was  as  fol- 
lows : — 

"  To  the  churcliwardens  and  overseers  of  the  poor 
of  the  parish  of  St.  Marj'lcbonc,  in  the  county  of  Mid- 
dlesex, and  to  the  churchwardens  and  overseers  of  the 
.  .  parish  of  St.  Paul,  Covent-Garden,  in  the  liberty  of 

inhabiting  in       *  .  ,  /,-»,. -.i,  -i         '     i 

thetaidpttrith,  Westminster,  m  the  county  of  IVIiddlesex,  and  to  each 

Ac."     It  then  ,  n  rx 

required  the  an^  ^very  of  tliem : 

charchwardena        «  Middlesex,  to  wit. — Whereas  complaint  hath  been 

and  overaeera  /» i       ■«  r  •         »    •       •  /•  i_ 

of  B.  *' on  fight  made  unto  us,  two  oi  her  JNlajesty  s  justices  ot  the  peace, 

^w*Ae%""    <^c^rig  in  and  for  the  county  of  Middlesex,  by  the  church- 

per  from  B.  to 

C. 

Held,  that  the  complaint  stated  in  the  order  was  sufficient,  inasmuch  as  it  complied  with 
the  requisites  of  the  35  Geo.  3,  c.  101,  s.  1,  which  in  part  repeals  the  13  &  U  Car.  2, 
c.  12,  and  requires  only  that  a  pauper  shall  be  inhabiting  and  actually  chargeable  before 
removal. 

^  2.  That  the  jurisdiction  of  the  justices,  as  to  the  place  where  the  order  waa  made,  soffi- 
cienUy  appeared. 

3.  That  the  statement,  that  complaint  was  made  to  them  acting  in  and  for  the  county, 
amounted  to  a  statement  that  they  were  justices  in  and  for  the  county. 

4.  That  an  order  to  remove  '*  on  sight  "  was  not  invalid. 


Dec.  VJth. 


An  order  of  re- 
moval was  in 
the  foQowing 
form:— **Mid- 
dleaei,  to  wit. 
Whereas 
complaint  has 
been  made 
onto  U8  two 
justices  acting 
in  and  for  the 
eetmig  o/M,, 
by  &c.,  that  A. 
(the  pauper) 
intruded  and 
came  into  the 
parish  of  B., 
and  hath  ac 
tually  become 
chargeable  to, 
and  is  now 
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Erle,  J.,  now  delivered  judgment — This  rule  must         1847. 
be  dbcharged.     The  sessions  have  decided  a  question     thb  Qubbn 
of  fact.     The  point  for  their  consideration  was,  whether      ja^kcs  of 
or  not  West  Kirby  was  a  township  maintaining  its  own    FtiwT»Hi»B. 
poor;  and  they  decided,  on  evidence,  that  it  was  not. 
How  far  their  judgment  was  right  I  cannot  say ;  it  was 
given  on  a  fact  on  which  evidence  had  been  heard ;  and 
therefore,  on  the  authority  of  the  case  of  Regina  v.  The 
Justices  of  Kesteven{a)y  this  Court  will  not  interfere. 

Rule  discharged 
(a)  Ante,  Vol.  1,  p.  161 ;  3  Q.  B.  R.  810. 


END   OF   HILARY   TERM. 
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<Sourt  of  <®tteen'0  ISmrfi. 


HILABY  VACATION,  1847- 


FAruaryZrd.     TflE  QuEEN  v.  The  Inhabitants  of  Little  Mablow. 

A  itatement  UN  appeal  against  an  order  of  two  justices,  dated  tbe 

officer  of  a  ^'°*  16th  of  August,  1845,  for  the  removal  of  Helen  Beevo^ 

g^v^^Uef\o  a  wi<i^w>  a«<i  ^er  five  children,  from  the  parish  of  Little 

panper  whilst  Marlow,  to  the  parish  of  Woobum,  both  in  the  county 

reaidetit  In  the  .  i     i     • 

^ri«h  of  M.,  of  Buckingham ;  the  sessions  quashed  the  order,  subject 
?n  hb  amount     ^^  *^^  opinion  of  this  Court  on  a  case. 

to  the  parish  of 

rishet  being  in  The  Said  parishes  of  Woobum  and  Little  Marlow  are 
is  n"^1dena"'  parishes  comprised  within  and  forming  part  ofthe  Wy- 
of  relief  given     combe    Union,  in    the    counties   of  Buckincrfaam  and 

by  the  pansh  ^ 

of  W.  from  Oxford. 

which  to  infer  r^^^  •        •  i  •  i       i  •  -■         <■ 

a  settlement  Ine  cxanunations  upon  which  the  said  order  wtt 

made,  so  far  as  thej  are  material  to  the  present  caee^ 
were  as  follows : — 

Helen  Beeves  said :  ^^  I  was  married  12  years  ago,  on 
the  4th  day  of  March  last,  to  James  Beeves,  of  Wdl 
End,  in  the  parish  of  Little  Marlow,  Bucks.  We  were 
married  by  banns,  at  Beaconsfield  Church,  Bucks.  Mj 
husband  died  in  April,  1841.  In  consequence  of  mj 
husband's  illness,  and  he  being  unable  to  work,  I  apfJied 
to  Kingston,  one  of  the  relieving  officers  of  the  Wy- 
combe Union,  in  the  counties  of  Bucks  and  Oxford,  for 
relief.  I  applied  to  him  whilst  he  was  paying  the  poor 
of  Wooburn  parish,  in  Woobum,  in  the  county  of 
Bucks.    I  applied  to  him  for  relief  from  the  s^ud  ptriab 


there. 


HILARY  VACATION,  10  VICT. 


677 


of  Woobum,  as  being  the  place  of  settlement  of  my  hus- 
band, and  by  his  directions.  He  gave  me  relief  about 
four  months  before  the  death  of  my  said  husband,  and 
has  given  me  relief  ever  since,  up  to  the  present  time, 
three  shillings  and  seven  loaves  of  bread  a-week.  He 
told  me  if  I  came  to  him  whilst  he  was  paying  the  poor 
^f  Little  Mario w  in  Little  Mario w  parish,  he  would  give 
me  my  relief  there  instead  of  my  walking  to  Woobum 
parish  for  the  weekly  relief.  I  have  always  received 
my  relief  from  Kingston,  in  Little  Marlow  parish.  I 
hav«  lived  in  the  said  parish  of  Little  Marlow  all  my 
life,  as  well  all  the  time  I  have  been  receiving  relief 
from  Kingston,  as  before. 

Henry  Kingston  said,  ^^I  am  one  of  the  relieving 
officers  of  the  Wycombe  Union,  in  tl\jB  counties  of 
Bucks  and  Oxford.  About  four  years  ago,  the  pauper, 
Helen  Reeves,  applied  to  me  whilst  I  was  relieving  the 
poor  of  Woobum  in  the  county  of  Bucks,  for  relief  for 
her  husband,  who  was  ill.  I  gave  her  relief  for  her  hus- 
band, and  charged  it  in  my  account  to  the  parish  of 
Woobum  aforesaid,  which  relief  has  been  continued, 
and  charged  to  the  said  parish  of  Wooburn  until  the  last 
twelve  months,  when  I  received  an  order  from  the  board 
of  guardians  to  charge  the  relief  to  the  parish  of  Little 
Marlow,  which  I  accordingly  did,  but  did  not  give  the 
overseers  of  Little  Marlow  any  notice  that  the  payment 
had  been  charged  to  Little  Marlow  instead  of  Woobum.** 

At  the  hearing  of  the  said  appeal,  it  was  objected  by 
the  appellants  (an  objection  duly  taken  in  the  groimds 
of  appeal)  that  the  said  examinations  were  insufficient 
to  shew  that  the  said  Helen  Reeves  and  her  said  children 
were  settled  in  their  said  parish.  The  Court  thereupon 
quashed  the  order  upon  the  merits. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  examinations  as  herein  set  forth  were  prim&  facie 
sufficient  to  shew  that  the  said  Helen  Reeves  and  her 
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flftid  childreii  weE«e,  at  the  time  of  maUi^  die  sid 
Tbb  QmiBK  order,  settled  in  the  said  pariah  of  Woobunu  If  thej 
inhdittanto  of  ^®^  ^®  Older  of  the  court  of  quarter  seesioiis  is  tobe 

liiTTLs        quaahed* 
MAmLow. 

Bireh  and  Scmders,  in  support  of  the  oider  of  Mi* 
iions  (a). — No  recognised  head  of  settlement  ia  ael  oat 
in  these  examinations,  and  the  respcmdents  rely  on  a 
acknowledgment  by  relief;  but  the  circumstances  nader 
which  that  relief  was  given  as  here  stated  are  intoflh 
cient  to  bind  the  appellant  parish.  The  refieviag 
officer  (b)  says,  ^'I  gave  her  relief,  and  charged  it  ia 
my  account  to  the  parish  of  Woobum ;"  but  it  does  not 
appear  that  the  overseers  of  that  pariah  were  ever  mads 
acquainted  witli  or  reoogniaed  hia  acta»  and  the  aeoounti 
were  not  produced  before  the  magiatnitos:  ff if ■'■■  t 
MildenhaU  (c).  By  the  4  &  6  WilL  4,  o.  76,  n.  % 
54,  relief  can  only  be  giyen  by  a  board  of  guaidisBib 
except  in  cases  of  sudden  and  urgent  necessity ;  but  it 
is  not  stated  that  the  relief  was  given  under  any  order 
fix)m  the  board  of  guardians ;  and  from  anything  that 
appears  he  may  have  given  it  of  his  own  authority.  In 
Regina  v.  Bradford  (d),  it  was  held,  that  a  statement 
by  the  relieving  officer  of  a  union,  that  he  relieved  a 
pauper  out  of  the  funds  in  his  hands  on  account  of  a 
particular  township  in  the  union,  is  not  sufficient  to 
prove  the  pauper's  chargeability  to  that  township.  AD 
facts  should  be  so  stated  in  an  examination  as  not  to 

(a)  Nov.  11th,  1846,  before  not  been  admitted  by  the  am- 
Lord  Denmany  C.  J.,  Coleridge,  sions,  but  the  Court  refused  to 
Wiffhtmafiy  and  Erie,  Js.  allow  them.      See  lUpina  r. 

(b)  It  was  proposed,  by  the  The  Guardians  of  the  Ddgd^ 
counsel  for  the  respondent  pa-  Unions  8  A.  &  E.  £61 ;  7  &  ^ 
rish,  to  shew  what  were  the  Vict.  c.  101,  s,  71. 

duties  of  the  relieving  officer         (c)  2  Q.  B.  R.  517. 
ftx)m  orders  issued  by  the  Poor        {d)  Ante,  p.  380. 
Law  Commiisionersy  which  had 
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leave  the  meaning  of  them  doubtful :  Regina  v.  2^22^       ^  18^7. 
f  Aofi  (a).  Tbji  Qubbn 

V. 

Inhabitantg  of 

M.  Chambers  and  Power^  contrsL — It  is  sufficient  if       f-iTTi.* 

.  .  Marlow. 

these  examinations  raise  a  prim&  facie  case,  on  which 

the  justices  might  make  the  order :  Regina  y.  The  Justices 
of  the  West  Riding  (b)*  The  relieving  officer  states 
that  he  charged  the  relief  to  the  parish  of  Woobum. 
He  is  the  recognised  agent  of  the  board  of  guardians 
for  tiie  purpose  of  administering  relief  to  the  poor  be- 
longing to  the  union ;  therefore,  the  relief  appears  to 
have  been  given  by  the  agent  within  the  scope  of  his 
authority,  on  behalf  of  a  body,  of  which  the  guardian 
of  Woobum  formed  one.  The  legal  inference  is,  that 
the  relief  was  given  by  the  authority  of  the  board  of 
guardians ;  and  the  fur  presumption  is,  that  these  pay* 
ments  could  not  have  been  made  for  a  length  of  time 
without  that  fact  being  brought  to  the  knowledge  of 
the  parish  officers  of  Woobum.  The  4  &  5  Will.  4, 
e.  76,  requires  the  accoimts  to  be  submitted  to  the 
board  of  guardians,  and  audited  once  in  every  quarter; 
and  by  section  55,  a  register  is  required  to  be  kept  of 
the  names  of  all  persons  receiving  relief,  both  in  and 
out  of  the  workhouse. 

Cur.  adv.  vult. 

Lord  Demman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — The  question  in  this  case  is,  whether  the 
examination  was  prim&  facie  sufficient  to  shew  that  the 
pauper  and  her  family  were,  at  the  time  of  making  the 
order,  settied  in  the  parish  of  Woobum.  It  appears, 
by  the  case,  that  both  these  parishes  were  in  one  union. 
The  deceased  husband  of  the  pauper  was  resident  in 

(a)  Ante,  Vol.  1,  p.  676.  (b)  2  Q.  B.  R.  331. 
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1847.         Little  MarloWy  and  he  being  Teiy  ill,  his  wife  went  to 
The  Qdbkn    Wooburn,  and  applied  to  Kingston,  a  relicTOig  officer 
Inhabitanti  of   ^^  ^^^  union,  when  he  waa  paying  the  Woobum  poor 
Little       there,  for  relief.     He  gave  her  relief,  in  order  to  wm 
her  coming  from  liitue  Marlow,  and  tcud  her  she  nugU 
for  the  future  receive  her  relief  from  him  in  litde 
Marlow,  when  he  was  in  the  course  of  paying  the  pau- 
pers of  that  parish  there.     This  he  aooordingly  did  until 
the  husband  died^  and  subsequently  for  a  period  of  men 
than  a  year.     Kingston  stated,  in  addition,  that  he  had 
charged  the  relief  to  the  parish  of  W<x>bnm  until  witUa 
the  last  twelve  months,  when  the  board  c£  goaidiaiii 
ordered  him  to  charge  it  to  Little  Marlow,  which  he 
had  accordingly  done,  but  had  not  g^iven  the  overseen 
of  Little  Marlow  any  notice  of  the  chai^ge.     The  point 
nused  on  the  statement  is,  whether  there  is  any  priol 
facie  evidence  of  relief  given  by  the  parish  of  Woobnii. 
It  was  given  by  the  hands  of  Kingston,  the  reUevng 
officer ;  and  if  he  was  the  agent  of  the  pariah,  mttiatg 
yf  within  the  scope  of  his  authority,  or  if  the  fiust  wis 

brought  to  the  knowledge  of  the  overseers  c^  WbobmiH 
and  submitted  to  by  them,  it  must  be  taken  as  givea 
by  Wooburn.     If  neither  of  these  suppositions  are  sa»- 
taiuable,  then  Wooburn  cannot  be  affected.    The  objee> 
tion  was  raised  on  the  examination,  and  the  admissibili^ 
of  any  part  of  the  evidence  was  of  course  a  question  at 
sessions.  We  cannot,  therefore,  take  notice  of  any  charge 
on  the  one  parish  or  on  the  other  whidi  the  relieving 
officer  might  have  made  in  his  books,  for  they  were  not 
produced ;  nor,  if  they  had  been,  is  there  any  statement 
of  their  having  been  shewn  or  brought  to  the  cognisance 
of  the  overseers  of  Woobum  parish ;  nor  is  there  any 
reasonable  presumption  that  they  would  be  present  at 
or  know  anything  about  the  payment,  so  as  from  thence 
to  draw  any  inference  against  the  parish  as  an  admie- 
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aion  of  the  settlement.  The  evidence,  therefore,  if  any, 
would  arise  from  the  act  of  Kingston  binding  the  parish^ 
as  of  an  agent  acting  within  the  scope  of  his  authority ; 
and  it  may  be,  the  relieving  officer  is  so  appointed,  or 
has  sudi  communication  with  the  guardians  or  over- 
seers in  the  parish,  as  that  an  agency  of  this  sort  might 
fairly  be  inferred.  Nothing  appears  in  the  case  but  the 
simple  fact  of  the  relieving  officer  administering  relief, 
and  all  we  gather  from  the  statute  4  &  5  Will  4,  c.  76, 
ifl^  that  the  relief  of  the  poor  in  a  union  is  adminis- 
tered by  the  board  of  guardians ;  from  which  the  na- 
tural inference  is,  that  the  relieving  officer  is  their  ser- 
vant. In  the  same  way,  the  guardians  represent  the 
parish  at  the  board,  and  certainly  ought  to  be  aware 
of  it ;  but  in  the  present  statement  this  is  left  far  too 
uncertain  to  be  made  ground  of  affecting  the  settle- 
ment. This  view  is  in  accordance  with  that  which 
the  Court  took  in  the  case  of  Regina  v.  Bradford  {a), 
on  the  evidence  of  chargeability  afforded  by  a  single 
act  of  relief  administered  by  the  relieving  officer.  We 
think,  therefore,  the  sessions  were  right  in  their  con- 
clusion, and,  therefore,  that  this  rule  ought  to  be  dis- 
charged. 

Order  of  sessions  confirmed. 
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Inhabitantg  of 

Little 

Maklow. 


(a)  Ante,  p.  390. 
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1846.        mine.     The  case  to  which  we  have  referred  clearly 
^    V    -*      points  out  what  are  the  requisited  to  constitute  inhabit- 

ThB  Q.ITBB1V 

V.  ancy  within  the  meaning  of  the  statute;  and,  at  aU 

St^Pau?!,     events,  we  are  not  to  inquire  at  present,  whether  they 
CoTBNT  Gab-  }^y^  rightly  determined  in  the  present  case.    It  is 
obvious,  however,  that  this  is  a  much  more  extensiYe 
inquiry  than  that  which  the  objection  would  surest* 
To  inquire  with  what  intention  a  person  first  entered  a 
parish  must  be  very  idle,  except  as  that  intention  is  col- 
lected from  his  acts ;  and  if  these  shew  he  was,  of  his 
own  choice,  that  is,  without  restraint  of  sickness  or  im- 
prisonment, residing,  or  preparing  to  reside  there  pe^ 
manently,  in  other  words,  if  he  was  inhabiting  there, 
it  ought  to  be  taken  for  the  purpose  of  removal  that  he 
came  to  inhabit ;  and  there  may  be  a  good  reason  why, 
as  we  have  noticed,  the  statute  says  nothing  as  to  the  pwr- 
pasBy  departing  in  this  respect  from  the  hmguage  of  the 
statute  of  13  &  14  Car.  2,  c.  12,  that  statute  contemplat- 
ing the  removal  of  persons  likely  to  be  chargeable  with- 
in forty  days  after  their  coming  into  the  parish, — ^the 
coming  was  recent,  and  the  actual  purpose  more  easily 
ascertained.     The  statute  35  Geo.  3,  c.  101,  allows  of 
no  removal  until  an  actual  chargeability,  and,  therefore^ 
supposes  removal  more  commonly  aft;er  longer  residence. 
We  conclude,  that,  although  the  ordinary  forms  of 
coming  to  settle,  or  coming  to  inhabit,  are  correct,  be- 
cause he  who  comes  to  "  settle  "  or  "  inhabit,'*  and  is 
actually  chargeable,  undoubtedly  inhabits,  yet  the  lan- 
guage of  this  order  is  free  from  objection  as  satisfying 
the  statute  under  which  the  magistrates  acted    This 
rule,  therefore,  will  be  discharged,  and  the  order  of  ses- 
sions confirmed. 

Order  of  sessions  confirmed. 

END    OF    MICHAELMAS    VACATION. 
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oitler  of  justices  at  special  sessions,  signed  by  C.  B.         1847. 

Hunt,  and  V.  Guise,  Esquires,  was  accordingly  made,     Tbb  QoERir 

that  bills  of  indictment  should  be  preferred  before  the    j  babrunu  of 

grand  jury  at  the  next  assizes  for  the  county  of  Glou-     Urrow  St. 

cester.    Bills  were  accordingly  preferred  on  the  8  th  of 

August ;  seven  witnesses  for  the  prosecution  were  in 

attendance,  and  were  called  before  the  grand  jury,  >yho 

ignored  both  the  bills.     The  above-named  Mr.  Hunt, 

and  Mr.  Walters,  landowners  in  both  these  parishes, 

were  on  the  grand  jury ;  and  it  appeared  from  the  aflSda- 

yits  of  the  witnesses  examined  before  them,  that  they 

both  took  an  active  part  in  opposing  the  finding  of  the 

bills,   and  that  Mr.  Walters,  addressing  the  foreman, 

said  that  the  road  was  perfectly  useless.     The  road  in 

question  was  admitted  to  be  out  of  repair. 

In  answer  to  this,  Mr.  Hunt  and  Mr.  Walters  made 
affidavits,  stating  that  they  did  not  take  any  active  part 
in  opposing  the  finding  of  the  said  bills,  and  that  the 
only  part  they  took  was  in  the  capacity  of  jurymen,  in 
putting  such  questiops  to  the  witnesses  as  would  elicit 
thp  truth,  and  that  they  believed  the  bills  were  ignored 
solely  in  consequence  of  the  insufficiency  of  the  evidence. 
An  affidavit  was  also  made  by  the  foreman  and  another 
member  of  the  grand  jury,  stating  that  Mr.  Hunt  and 
Mx.  Walters  did  not  take  any  further  part  in  ^he  pro- 
ceedings on  the  said  bills  than  the  part  usually  taken  by 
grand  jurors  in  examining  witnesses,  and  that  they  did 
not  attempt  in  any  way  to  bias  or  influence  the  other 
members  of  the  grand  jury,  and  that  they  believed  the 
grand  jury  were  guided  in  their  determination  solely  by 
the  evidence  produced.  It  was  stated,  also,  that  all 
the  witnesses  on  the  back  of  the  bills  were  called,  and 
such  as  appeared  were  examined.  The  road  was  said  to 
have  been  made  under  an  inclosure  act,  and  that  the 
owners  of  the  adjoining  land  were  liable  to  repair.  Two 
rr2 
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|g47^         May,  1831,  he  was,  by  and  with  his  own  oonsent, 

-  ^      (his  parents  being  dead),  bound  by  indenture  of  appren- 

V.  ticeship,  bearing  date  in  or  about  the  month  of  May, 

Inhabitants  of    ____...,  ..  -         -  - 

St.  Annb's,  1831,  which  was  duly  stamped  and  executed,  to  serye 
^  •m!''"  Richard  MUes  Scott,  of  Dean  Street,  Soho  Square,  in 
the  parish  of  Sunt  Anne,  in  the  liberty  of  Westmiiuter, 
in  the  county  of  Middlesex,  cabinet-maker,  as  an  ap- 
prentice for  the  term  of  six  years  from  thence  next 
following.  I  attended  on  behalf  of  my  said  nephew 
when  he  was  so  bound.  I  saw  the  said  indenture 
executed  by  the  parties  thereto,  who  did  BeveraUy  sign, 
seal,  and  deliver  the  same  in  my  presence,  to  which  I 
did  then  set  and  subscribe  my  name,  as  subscribing 
witness,  attesting  the  execution  thereof.  The  aud 
indenture  then  passed  into  the  possession  of  the  said 
Richard  Miles  Soott,  the  master  of  the  said  Janus 
William  Jones." 

Bichard  Miles  Scott  said — ^^  The  said  James  William 
Jones  was  my  apprentice.  He  was  bound  by  inden- 
ture, bearing  date  in  or  about  the  month  of  May,  1831, 
as  set  forth  in  the  examination  of  Edward  Jones,  the 
preceding  examinant  in  this  case,  to  serve  me  as  an 
apprentice  for  the  term  of  six  years  from  thence  next 
following,  to  learn  the  art  and  mystery  of  a  cabinet- 
maker. I  then  resided  in  Dean  Street,  Soho  Square, 
in  the  parish  of  Saint  Anne,  in  the  liberty  of  West- 
minster, in  the  coimty  of  Middlesex.  He  served  me 
there,  under  the  said  indenture,  for  about  four  yeais, 
namely,  from  about  the  month  of  May,  1831,  the  date 
of  the  said  indenture,  till  about  September,  1834,  when 
he  quitted  and  left  my  service,  and  went  away  without 
my  leave  and  consent,  &c" 

The  examination  went  on  to  shew  residence  under 
the  indenture,  and  that  the  indenture  was  given  up  to 
James  Jay,  who,  in  his  examination,  stated,  that  he 
had  searched  for  it,  and  believed  that  it  was  either  lost 
or  destroyed. 
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common-law  remedy  by  information.  Since  that  statute  1847. 
passed,  the  Court  has  granted  informations  against  in*  xbs  Qobkn 
habitants  of  parishes  and  parish  officers,  as  well  as  jnh^i^tgof 
against  justices  of  the  peace :  Rex  v.  fVyvil  (a),  Rex  v.  Upton  St. 
Symands  {b),  and  Rex  v.  JoUffe  (c) :  and  in  Kelyng,  p.  5, 
there  is  a  resolution  of  the  Judges,  that  where  the  inha- 
bitants of  a  township  neglect  to  make  hue  and  cry  after 
felons,  an  information  may  be  filed  against  the  township 
for  the  escape.  In  Rex  v.  Essex  (rf),  the  Court  granted 
an  information  for  the  non-repair  of  a  bridge;  and 
about  twelve  years  ago,  a  rule  was  made  absolute  for 
an  information  against  the  inhabitants  of  the  county  of 
Buckingham  {e\  for  not  repairing  a  county  bridge, 
where  the  grand  jury  had  once  thrown  out  a  bill  of 
indictment  against  the  county  for  such  non-repair. 
This  road  is  admitted  to  be  out  of  repair;  and  it  appears, 
on  affidavit,  that  two  large  landowners  in  these  parishes 
were  upon  the  grand  jury,  and  took  an  active  part  in 
opposing  the  finding  of  the  bills;  and  one  of  them  said 
that  the  road  was  perfectly  useless :  Mr.  Hunt  being 
one  of  the  magistrates  who  signed  the  order,  that  bills 
of  indictment  should  be  preferred ;  and  Mr.  Walters 
being  the  person  who  rejected  the  proposal  to  refer  the 
matter  to  the  opinion  of  a  barrister,  and  said,  that  the 
matter  had  better  be  decided  by  the  Court  on  indict- 
ment. These  statements  are  only  denied  by  a  general 
assertion,  that  these  persons  did  not  take  any  active  part 
in  the  proceedings  more  than  grand  jurymen  were  ac- 
customed to  do.  There  is,  therefore,  clear  misconduct 
shewn  on  the  part  of  the  grand  jury,  so  as  to  bring 
this  within  the  cases  of  Rex  v.  Steyning  (/),  and  Rex  v. 
Chedinfold  {g).     It  is  immaterial  whether  the  conduct 

a)  2  Mod.  66,  n.  («)  Not  reported. 

{h)  Ca.  temp.  Hardw.  240.  (/)  Sayer,  92. 

(c)  Cited  in  1  East,  154.  (ff)  Ca.  temp.  Hardw.  169. 
((i)  Sir  T.  Baym.  864.' 
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1847.  of  Mr.  Walters  was  sufficient  to  inflaence  die  juiy  in 
Thb  QusBir  their  determination.  It  is  sufficient  to  vitiate  their  pro- 
lobabrbmu  of  ^^dings  if  a  party  thus  interested  has  into^ered,  and 
Upton  St*  taken  a  part  in  the  deliberations  of  the  finraod  jiiry. 
Regma  v.  The  Justices  of  Hertfordshire  {a).  The  sug- 
gestion, that  the  fine  to  be  enforced  on  die  inhabitanti, 
if  found  guilty  on  the  information,  could  not  be  ei^ 
pended  in  repairing  the  highway,  is  sufficiently  answered 
by  a  reference  to  the  Highway  Act,  5  &  6  Will.  4,  cl  50, 
8.  96,  ^*  That  no  fine,  issue,  penalty,  or  fbrfettoxe  for 
not  repairing  the  same  shall  hereafter  be  returned  into 
the  Court  of  Exchequer,  but  shall  be  applied  towards 
the  repair  and  amendment  of  such  highway."  These 
words  clearly  include  the  case  of  a  proaecutiob  by  in* 
formation.  If,  on  fiicts  like  these,  the  party  aggriered 
is  not  allowed  to  file  an  information,  the  Court  wiQ  in 
effect  wholly  deprive  the  subject  of  the  benefit  of  this 
ancient  and  well-established  mode  of  procedure.    * 

Cur.  adv.  vult 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  tS 
the  Court — This  was  an  application  of  a  peculiar  kind. 
A  road  indictment  having  been  ignored  by  the  grand 
jury,  the  prosecutor  asked  leave  of  this  Court  to  file  a 
criminal  information  against  the  inhabitants  of  the  two 
parishes  in  which  the  road  lay.  The  affidavit  produced 
by  him  stated  that  two  gentlemen,  possessing  landed  pro- 
perty in  the  parishes,  attended  on  the  grand  jury,  and 
took  an  active  part  towards  throwing  out  the  bill ;  and  a 
witness  who  came  before  them  said,  that  he  heard  one 
of  these  gentlemen  inform  his  brother  grand  jurors  that 
the  road  was  useless.  Before  the  assiaes,  the  ssBme 
gentleman  had  been  applied  to,  as  a  magistrate,  on  the 
propriety  of  presenting  the  road  as  being  out  of  repair; 

(a)  Ante,  Vol.  1,  p.  470;  6  Q.'S.  K.  7/S3. 
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and  he  had  discountenanced  a  proposal  to  refer  the 
question  of  liability  to  a  barrister,  on  the  ground  that 
it  was  much  fitter  for  the  decision  of  a  Judge.  None 
of  these  facts  are  denied;  but  these  two  gentlemen 
swear,  in  the  same  very  general ,  terms,  that  they  took 
no  undue  part  in  the  proceeding ;  and  the  foreman  and 
another  member  oi'  the  grand  jury  state,  in  their  affi- 
davit, that  the  two  gentlemen  did  nothing  unusual  on 
that  occasion. 

Nqw,  the  bona  fides  of  the  proceeding  against  the 
parishes  is  undoubted,  and  there  is  a  strong  case  as  to 
the  road  being  a  highway,  and  the  parishes  liable. 
This  case  is  one  which  the  prosecutor  had  a  right  to 
bring  before  a  jury  for  decision ;  and  we  are  of  opinion 
that  he  has  been  improperly  obstructed  in  the  exercise 
of  that  right  We  do  not  impute  any  improper  mo- 
tives to  those  who  interfered  in  the  manner  described, 
nor  express  any  opinion  on  the  merits  of  the  case,  which 
may  possibly  receive  an  answer ;  but  we  think  the  con- 
nexion of  these  gentlemen  with  the  parishes  indicted 
ought  to  have  prevented  them  from  taking  any  part  in 
the  discussion  in  the  grand  jury-room,  whether  the  bill 
should  be  found  by  the  grand  jury  or  not  That  state- 
ment of  the  inutility  of  the  road,  although  it  would  be 
irrelevant,  was  not  unlikely  to  influence  the  grand  jury  in 
tlieir  decision.  No  imputation  whatever  is  cast  on  that 
body  at  large ;  but  two  or  three  members  of  it,  whose 
affidavits  are  produced,  state  no  more  than  that  they  in- 
dividually were  not  aware  of  any  peculiar  activity  in  the 
parties  whose  conduct  is  called  in  question.  The  circum- 
stances appear  to  us  to  be  so  irregular,  and  so  incon- 
Mtent  with  the  due  administration  of  justice,  that  this 
Court  is  bound,  in  the  exercise  of  its  controlling  power, 
to  place  the  matter  in  a  proper  train  for  impartial  inves- 
tigation.    The  rule  accordingly  must  be  made  absolute. 

Rule  absolute. 


1847. 
The  Qusen 

V. 

Inhabitants  of 
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quenoee  follow,  and  examinations  aire  insnfficieDt  irliidi 
state  only  facts  consistent  with  the   non-fnlfflmenl  of 
the  statutory  requisites.     In  Regina  v.  Lyddardy  SL 
Lawrence  {a\  and  Regina  y.  St  Sepukhrty  NBrtkasup- 
tan  (b)y  the  rule  has  been  hdd  down,  that  no  istoidmentii 
to  be  made  in  &YOur  of  examinations  where  the  frets  are 
consistent  with  no  settiement ;  and  that  no  neceanrj 
incident  of  a  settiement  is  to  be  inferred.     In  Begma 
V.  Cumberwarth  Half  (c),  the  expression  used  was  "  cot©- 
nant  indenture,"  which  the  Court  held  to  mean  some- 
thing   different    from  a  parish  indenture;   tiiat  case 
therefore'  is  not  inconostent  with  the  strict  rule  of 
construction  applicable  to  tiiese  documents. 

The  fifth  ground  of  appeal  fbllows  the  very  words  of 
the  statute  4  &  5  Will  4,  c  76,  s.  79.  The  appelknts 
are  not  in  a  situation  to  state  in  what  particulars  these 
documents  are  defective ;  the  knowledge  is  on  the  other 
side.  It  ought  therefore  to  be  competent  to  tiiem  to 
take  a  general  objection,  and  the  generality  of  this  ob- 
jection is  not  greater  than  the  condition  of  the  parties 
would  justify. 

The  order  of  removal  is  also  bad,  on  the  ground  that 
the  jurisdiction  of  the  magistrate  does  not  appear, 
[Lord  Denmany  C.  J. — Is  this  part  of  tiie  present  rule?] 
Yes,  the  rule  is  drawn  up  to  quash  the  order  of  removal 
and  the  order  of  sessions,  on  this  ground  as  well  as  those 
which  were  reserved  by  the  sessions.  He  cited  Rtgm 
V.  Hegop  (rf).  [Lord  Denmany  C.  J. — This  is  an  entire 
innovation,  and  I  think  we  ought  not  to  hear  arguments 
on  this  point ;  a  decision  that  the  Court  will  not  hear  an 
objection  without  notice,  does  not  imply  that  they  wiD 
hear  it  with  notice.  When  the  quarter  sessions  reserve 
questions  for  our  opinion,  we  presume  that  the  order  ia 

(a)  11  A.  &  E.616.  (c)  Ante,  Vol.  1,  p.  10;  5 

{b)  Ante,  Vol.  1,  p.  400 ;  6     Q.  B.  R.  484. 
Q.  B.  R.  580.  {d)  Ante,  p.  270. 
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William  Smith,  the  mother  residing  at  Chipstable,  to 
Robert  Besley,  a  farmer  residing  at  Milverton,  until  he 
attained  the  age  of  twenty-one  years.  The  names  of 
the  overseers,  parties  to  the  said  indenture,  were  John 
Daveys  and  James  Rogers ;  the  magistrates  assenting 
to  the  binding,  and  whose  names  are  affixed,  signed  by 
themselves,  are  John  Halliday,  L.  St  Aubyn. 

The  following  was  the  extract  from  the  register-book 
produced  by  Charles  Surrage,  and  sent  to  the  appellants 
with)  and  forming  part  of  the  examinations : — 
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Thomasine  Vicary  said: — ^'  My  maiden  name  was 
Johns.  Previously  to  my  marriage  with  my  present 
husband)  I  had  an  illegitimate  child,  called  William 
Johns.  In  the  year  1823  he  was  bound  as  parish  ap- 
prentice, by  the  name  of  William  Smith,  the  name  of 
his  father,  by  the  parish  officers  of  Chipstable,  to  Mr. 
Bobert  Besley,  a  farmer  residing  at  Hurstone  Farm,  in 
the  parish  of  Milverton." 


The  following  was  the  material  ground  of  appeal: — 
**  That   the  examinations  whereon    the  order 
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1847.  made  are  bod,  because  they  contain  iosufficient,  illegal, 

Thb  Qukbm  and  inadmissible  evidence  of  the  apprenticeship  thereia 

luhabitantf  of  m^^^o^^^l'  ^^^  ^^  ^^  ^^^  relief  therein  stated  to  have 

Ba*t  been  s^iven  to  the  said  Maria  Johns.     And  the  examin- 

StOKBBOVSB* 

ations  are  also  bad^  because  they  fail  and  omit  to  shew, 
by  sufficient  statement  of  facts,  and  by  proper  and  legal 
evidence  of  such  facts,  the  place  of  legal  settlement  of 
the  said  Maria  Johns  and  her  children  to  have  been  in 
our  parish  of  Milverton  at  the  time  when  the  oirder  was 
made,  and  even  fail  to  shew  that  either  the  said  Maria 
Johns  or  her  said  husband  ever  acquired  or  had  t 
settlement  in  our  parish  of  Milverton.** 

Upon  this,  the  appellants  objected  that  the  examina- 
tions were  insufficient,  inasmuch  as  William  Johns  was 
stated  to  be  a  parish  {q>prentice,  and  it  did  not  appear,  on 
the  face  of  the  examination,  that  any  order  of  justices  had 
been  made  declaring  the  said  Robert  Besley  to  be  a  fit 
person  to  whom  he  might  properly  be  bound  apprentice, 
nor  that  any  oi-der  was  made  by  the  justices  that  the 
overseers  of  Chipstable  should  be  at  liberty  to  bind  him 
apprentice  accordingly ;  nor  (supposing  such  an  order 
to  have  been  duly  made)  that  the  justices  making  such 
order  signed  their  allowance  of  the  indenture,  accord- 
ing to  the  directions  of  the  statute  56  Geo.  3,  c.  139. 

The  sessions  were  of  opinion  that  the  examinations 
did  not  contain  sufficient  legal  evidence  of  a  pariah 
apprenticeship,  inasmuch  as  it  did  not  appear,  on  the 
face  of  them,  thatany  such  order  had  been  made,  althoi^ 
they  were  of  opinion  that  it  did  appear  from  them  thai 
the  justices  had  allowed,  by  signing  and  sealing,  an 
indenture,  which  indenture  recited  an  order;  there  being 
at  the  same  time  no  other  evidence  that  an  order  ever 
was  made:  and  thereupon  quashed  the  order  of 
removal. 

The  question  for  the  opinion  of  this  Courtis,  whether 
sufficient  l^al  evidence  of  a  parish   a{^rentioe8hip 


HILARY  VACATION,  10  VICT. 

appeared  in  the  above  examinatioTis.     If  so,  then  the 

order  of  removal  is  to  be  confirmed,  and  the  order  of 

eesrions  to  be  quashed ;  if  not,  then  the  order  of  sessions    jniiabiumu  of 

is  to  be  confirmed.  o_^^"' 

Greenwood  and  Raioe^  in  support  of  the  order  of  ses* 
nons  (a).  The  indenture  having  been  lost,  there  was  no 
evidence  of  its  contents  beyond  what  is  set  out  in  the 
register,  and,  therefore,  no  proof  of  the  order  by  two 
justices  to  bind,  or  of  their  allowance  of  the  indenture. 
The  register  could  state  nothing  about  the  order,  being 
framed  under  the  42  Geo.  3,  c  46,  fourteen  years  before 
the  order  and  allowance  were  necessary.  The  56  Geo. 
3,  c  139,  made  such  order  essential,  but  of  the  existenee 
of  an  order  there  was  no  evidence.  In  Rex  v.  Bata^ 
bergh  (&)  the  Court  held  that  this  statute  is  compulsorfr, 
and  that  an  indeiftture  which  omitted  the  date  of  the 
order  was  void.  The  presumption  omnia  ritd  esse  acki 
only  arises  where  jurisdiction  is  shewn.  [Coleridge^  J.-:- 
The  overseers  get  their  power  to  bind  under  the  43 
Eliz.,  the  subsequent  act  only  says  that  no  settlement 
shall  be  gained.]  They  cannot  bind  unless  the  order 
exists,  and  it  must  be  recited.  Then  there  is  no  evi- 
dence that  the  justices  who  ordered  were  the  same  as 
those  who  allowed.  In  Regina  v.  Ashburtan  (c),  which 
inv<dved  this  objection,  there  was  distinct  proof  of  a 
legal  order.  [Coleridge^  J. — The  ground  of  the  pre- 
sumption there  was,  that  as  the  statute  said  they  must 
be,  the  Court  contluded  they  were  the  eame.]  Regma 
V.  Ckiswick  {d)y  went  farther  than  this  case,  for  the 
efiect  of  that  is,  that  the  order  and  allowance  must  be 
proved,  and  that  the  recital  of  them  in  the  indenture 
was  not  enough.     [^Paiteson,  J. — Evidence  of  search  for 

(a)  Jonaaiy   20th,     before        (b)  2  B.  &  C.  222. 
Lord  Denmany  C.  J.,  PaUefon^        (c)  Ante,  p.  316. 
Cohri^,  and  Wigktmany  Js.  \d)  Ante,  Vol  1,  p.  1 17. 
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the  indenture  does  not  ehew  any  search  made  for  the 
original  order,  if  that  be  necessary  to  prove  the  truth  of 
the  recital,]  It  clearly  would  be  so  against  all  parties 
but  the  binding  pariah,  who  might  be  estopped- 

But  though  the  register  ib  made  evidence  of  the  par- 
ticulars speclGed  in  it,  by  the  42  Geo.  S,  c  46,  a-  3»  it 
can  only  prove  the  assent  of  the  two  justices,  not  tbdr 
order,  nor  a  compliance  with  the  requisites  of  a  subse- 
quent statute. 


i 

J 


_^ 


Mtmvaif  and  Corniih,  contra. — The  objection  as  to 
the  eeareh  was  not  taken  at  the  sessions^  and  the  ease 
finds  that  there  was  sufficient  search  for  the  indenture 
to  presume  its  Iohs  ;  and  as  in  practice  the  order  is^^  | 
on  the  indenture^  which  may  be  inferred  therefore  toc^j^  ^ 
have  been  the  case  here,  sufficient  search  for  one  wouUE^XjJjjn 
be  so  for  the  other,  Ee^a  v.  Chiswick{&)  m«)^^^^  . 
seem  to  be  in  point;  but  there  there  was  nothing  Wmz^t 
the  mere  indentures  which,  though  by  it^  redtaU  i-£  li 
might  be  evidence  of  the  order,  couJd  not  be  so  of  tl»»-«^^a  i 
allowance  by  the  justioesi  which  m  posterior  to  its  eiecuKi^^i. 
tion.  [CoUridge^  J.— The  register,  under  the  42  Ge(^^»<x 
3,  c,  46t  only  proves  the  asi^ent  of  the  justices,  what  e^r  i- 
deuce  m  that  of  their  allowanee  ?]  The  seasiona  receit^^^d 
it  as  proof  of  both,  as  though  the  justices  had  allow^^^ 
the  indenture  by  signing  and  sealing  it  Where  a  du^t-y 
is  to  be  performed  by  a  public  officer^  he  is  to  be  f^'^' 
sumed  to  have  discharged  it  rightly.  Rm  v,  Wfmton  C^  '" 
That  principle  is  recognised  in  Re^  v.  Witney  (c).  TI**^^ 
cited  also  Rex  v.  Long  Buckhy{d)^  Rex  v.  Hmckl^K.^ 
Regina  v,  Siikstane  (f),  and  Taylor  v.  CUmMtm  (g). 

Cur,  adv,  vulW 


(m)  Ante,Vol.  l,p.  117. 
(A)  4  A.  &  K  607. 

(c)  6A*&R19L 

(d)  7  East,  4a. 


(*)  1  B.  &  A.  273. 
(/)  2  Q.  B.  R,  520. 
(^)  Id.  978, 


HILARY  VACATION,  10  VICT. 


593 


Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — The  question  here  was,  whether  the*exami- 
nation  disclosed  sufficient  evidence  of  the  binding  of  one 
William  Johns  as  a  parish  apprentice.  He  was  bound, 
if  at  all,  since  the  passing  of  the  56  Geo.  3,  c  139;  it 
was  necessary,  therefore,  to  have  evidence  not  merely 
of  the  execution  of  the  indenture,  but  of  the  order  and 
allowance  by  two  justices,  as  by  the  statute  required, 
and  of  a  reference  to  the  order  in  the  indenture,  which 
the  statute  also  requires ;  secondary  evidence  of  this 
was  given  in  the  present  instauce,  and  the  admissibility 
of  the  proof  was  relied  on.  The  binding  had  been  by 
Chipstable,  a  third  parish,  into  Milverton,  the  appellant 
parish,  and  the  overseer  of  the  former  parish  produced 
the  register  of  binding  by  that  parish,  which  disclosed 
the  particulars  of  the  date,  name,  age,  the  name  of  his 
parents,  their  residence,  the  master  and  his  trade  and 
residence,  and  concluded  with  these  words,  ^^  Magistrates 
assenting,  (signed  by  themselves),  John  Halliday,  L. 
St  Aubyn." 

It  was  pointed  out  in  argument,  that  this  entry  was 
obviously  made  in  obedience  to  the  42  Geo.  3,  c  46,  which 
requires  a  register  to  be  kept,  and  gives  the  form ;  in 
the  last  column  of  which  the  heading  is,  '^  The  magis- 
trates assenting ;"  and  the  words  under  these  are,  '^  To 
be  signed  by  themselves ; "  the  object  of  this  part  of 
the  register  being  to  preserve  a  record  of  the  particular 
justices  by  whom  a  particular  apprentice  was  bound. 
This  entry,  therefore,  in  a  case  where  secondary  evi- 
dence was  admissible,  would,  on  general  principles,  and 
without  reference  to  the  provisions  in  the  third  section 
of  the  statute,  have  been  evidence  of  the  fact,  that 
these  two  justices  had  assented  to  the  binding ;  that  the 
book  had  been  produced  to  them  at  the  time  of  their 
assenting  to  it,  and  that  they  then  signed  their  assent ; 
for  the  entry  purports  to  have  been  made  in  compliance 
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1847.         with  the  requisitions  of  the  statute ;  and,  tbefefore,  in 

Thb  Qubbm    the  esse  of  public  functionaries,  it  would  be  no  more  thia 

Inbabiomu  of   ^^  ordinary  presumption  that  they  had  oomfdied  with  it. 

East         Qy^  {^  i^  now  souffht  to  carry  the  presumption  further; 

SroNBiioutB.         ,  ,       •  ,      r     .  ,  ,.    i     . . 

and  because  the  justices  i^>pear  to  have  oomplied  witb 

the  requisitions  of  one  statute,  it  is  sought  to  be  inferred 

they  must  have  complied  with  the  very  special  requisitkni 

of  another ; — because  proof  was  g^ven  of  their  insimting 

to  the  binding,  required  by  the  statute  of  EUizabeth, 

and  of  the  record  of  their  assent,  as  required  by  thi 

42  Geo.  3,  that  it  is  therefore,  to  be  presumed,  thit 

they  made  the  order  under  their  hands  and  aeals  for  the 

binding  before  it  took  fiace;  and  that  the  order  wif 

referred  to  in  the  indenture  by  date,  and  the  naoMS  of 

the  two  justices  who  made  the  order ;  and  that  befoR 

the  execution  of  the  indenture  by  the  particMi,  the  sam 

two  justices  signed  and  sealed  the  aUowanoe  thenrf 

Unless  all  these  things  were  done,  no  settleoient  wai 

gained;  and  the  only  ground  for  presuming  thai  all 

this  was  done,  is  by  the  entry  in  the  register  of  the  tvo 

justices,  assenting  and  signing  their  namee.  Of  these  Ivo 

facts,  the  latter  is  quite  without  weight  iq  helping  ^ 

the  inference ;   and  if  all  this  be  inferred  from  tk 

former,  it  would  be  carrying  the  presumption  thsi  sD 

things  have  been  rightly  done,  as  required,  muoh  Auikr 

than  reason  or  authority  warrants. 

The  sessions  have,  indeed,  found  that  there  was  proof 

that  two  justices  had  allowed,  by  signing  and  seahigy 

the  indenture ;  but  they  say  expresslyy  that  this  wtf 

all   the  evidence,  and  upon   the  whole   they  were  of 

opinion  tliat  there  was  not  sufficient  legal  evidenoe  of 

the  binding  in  question,  and  they  leave  the  queitioB 

here  clear  for  our  decision;  and  we    think  that  tbej 

were  right  in  their  conclusion,  that  the  evidence  wai 

insufficient,  and  that  the  order  of  sessions  shooU  be 

confirmed. 

Order  of  sessions  confirmed 
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Ex  parte  The  Overseers  of  Leeds.  Feb.  \^h, 

xl  ALL  moved  for  a  rule  to  shew  cause  why  a  certio-  An  Appellant 
rari  should  not  issue  to  bring  up  an  order  of  ses3ions  ^"lon  of  ap-^ 
quashing  an  order  of  removal,  on  the  ground  that  the  '***l'"!J^i'*'Ji 
sessions  had  no  jurisdiction  to  hear  the  appeal.     The  tessiom,  either 
order  of  removal  was  made  on  the  15th  April,  1845,  of  the  order  «f 
and,  with  the  necessary  documenta,  was  served  on  the  [h^other'docu- 
appellant  parish  on  the  30th.     No  notice  of  appeal  was  ™^J»  required 
given  for  the  next  sessions,  held  July  7th,  nor  was  any  Will.  4,  c.  76, 
appeal  then  entered.     On  the  18th  July,  the  paupers  thRsctoalrer 
were  removed.     In  September,  notice  of  appeal  was  "^!J^p^^^ 
given,  and  die  appeal  was  heard  at  the  October  sessions. 
At  the  trial,  it  was  contended  that  the  appeal  was  too 
laite,  because  the  appellant  parish  was  aggrieved  by  the 
service  of  the  order  and  the  other  documents ;  and  be- 
tween the  time  of  the  service  of  the  order,  and  the  first 
day  of  the  July  sessions,  more  than  thirty-five  days  (a), 
allowed  by  the  4  &  5  Will.  4,  c  76,  ss.  79  &  81,  had 
elapsed,  and,  therefore,  that  those  were  the  real  practic- 
able sessions  at  which  the  appeal  ought  to  have  been 
tried.     The  sessions  overruled  the  objection,  and  heard 
the  appeal     A  practice  would  seem  to  be  established 
by  the  cases  of  Regina  v.  The  Justices  of  Salop  (&),  and 
Begina  v.  The  Justices  of  the  JVest  Riding  (c),  that  a 
parish  has  the  option  of  appealing  either  after  the  ser- 
vice of  the  order,  or  after  the  removal  of  the  pauper. 
That  practice  is  directly  opposed  to  the  spirit  of  tlie 
Poor  Law  Amendment  Act,  the  object  of  which  was 
as  stated  by  Williams,  J.,  in  Regina  v.  The  Justices  of 
Herefordshire  (d),  to  prevent  the  trouble  and  expense 

(a)  Reffina  v.  The  Justices         (c)  Ante,  Vol.1,  p.  446;  2  D. 
of  Lancashire,  4  Q.  B.  R.  910.      &  L.  488. 

(b)  6  Dowl.  28.  (d)  8  Dowl.  fWS. 
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1847.  of  removiDg  paupers  from  a  remote  part  of  the  coimtrj 
Ez  parte  till  the  settlement  was  finally  ascertamed.  LUdedakfJ., 
^^17^  ®^  held  in  Regina  v.  The  Justices  of  Salop  (a),  that  an  ap- 
pellant parish  was  not  aggrieved  till  the  actual  removal 
of  the  paupers,  although  he  says,  in  certain  events  tbey 
might  be  required  to  pay  costs  and  expenses.  That 
decision  seems  to  be  founded  on  an  incorrect  report  of 
Rex  V.  Norton  {b\  as  appears  by  reference  to  Vlnei^s 
Abr.  Sessions  of  the  Peace,  E.,  343,  where  the  service 
of  the  order  is  mentioned  as  the  grievance.  At  the 
time  that  case  was  decided  there  was  frequently  no 
grievance  till  removal,  because  it  generally  happened 
that  the  order  and  the  pauper  were  brought  to  the 
appellant  parish  at  the  same  time;  therefore,  the  re> 
moval  of  the  pauper  was  the  first  notice  that  the  i^pel- 
lants  then  had.  The  service  of  the  order  with  the 
other  documents  has  since  been  held  by  Wightman^  J^ 
in  Regina  v.  The  Justices  of  the  West  Riding  (e),  to 
constitute  a  grievance  so.  as  to  give  a  right  of  appeal; 
and  an  order  of  removal  is,  in  this  respect,  like  any 
other  order — when  once  it  has  legitimately  come  to  the 
knowledge  of  the  party  for  whom  it  was  intended,  who 
has  reasonable  ground  for  supposing  he  may  be  aggrieved 
by  it,  the  right  of  appeal  commences  from  that  time: 
Rex  V,  Bishop  Wearmouth  (rf).  In  Rex  v.  The  Justieet 
of  Pembrokeshire  (e),  where  the  words  of  the  appeal 
clause  were  very  similar,  the  Court,  held  that  the  right 
of  appeal  commenced  from  the  service  of  the  order, 
and  not  from  the  time  when  the  actual  obstructiim  of 
the  road  took  place.  As  soon  as  the  appellant  parish 
received  the  order,  they  became  liable  to  pay  costs,  and 
consequently  were  aggrieved ;  and  a  fresh  right  of  ap- 


(a)  6  Dowl.  28.  &  L.  488. 

(b)  2  Stra.  831.  (d)  5  B.  &  Ad.  942. 

(c)  Ante,  Vol.  1,  p.  445;  2  D.         (e)  2  East,  2ia 
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peal  does  not  arise  from  the  act  of  removiDg  the  pauper. 
The  first  is  the  grieyance ;  the  other  is  only  the  conse-       Ex  parte 
quence  of  that  grievance-  ^Lbbdii.^ 

Cur.  adv.  vult. 


Lord  Denman^  C.  J.,  now  delivered  the  judgment  of 
the  Court.— ^This  was  an  application  made  on  behalf  of 
the  township  of  Leeds,  for  a  certiorari  to  bring  up  an 
order  of  sessions,  on  the  ground  that  an  appeal  against 
the  order  of  removal  must  be  made  at  the  first  prac- 
ticable sessions  after  the  order  is  made  and  served;  and 
that  an  appeal  at  the  first  practicable  sessions  after  the 
actual  removal  is  too  late.  If  it  be  out  of  time  calcu- 
lating from  the  service  of  the  order,  yet  it  has  been 
the  ordinary  practice,  since  the  case  of  Regina  v.  Hie 
Justices  of  Salop  (a),  to  consider  the  actual  removal  of 
a  pauper  as  a  grievance  to  be  appealed  against;  and 
we  have  paused  before  we  granted  a  rule  that  might 
produce,  for  a  time  at  least,  uncertainty  in  the  prac- 
tice. The  motion  is  founded  on  the  4  &  5  Will.  4,  c  76, 
88.  79  and  81 ;  and  a  case  in  the  Bail  Court,  before  Mr. 
Justice  fViffhtman,  ot  Regina  v,  77ie  Justices  of  the  fVest 
Riding  {h)y  is  cited,  in  which  he  considered  that  the 
making  and  serving  of  an  order  of  removal,  with  notice 
of  chargeability  and  copy  of  examinations,  might,  since 
the  passing  of  the  4  &  5  Will  4,  constitute  a  sufficient 
ground  to  warrant  an  appeal  In  coming  to  this  con- 
clusion, there  was  no  intention  to  overrule  the  case  of 
Regina  v.  The  Justices  of  Salop  (a),  as  to  the  point  de- 
termined in  it,  that  the  appellant  may  treat  the  actual 
removal  as  a  grievance  to  be  appealed  against;  but 
Mr.  Justice  Wightman  considered  that  the  appellant 
might,  if  he  pleased,  treat  either  the  order  of  removal, 
with  service  of  notice  of  chargeability  and  copy  of 

(a)  6  Dowl.  28.  {h)  Ante,  Vol.  1 ,  p.  445;  2  D.  &  L.  488. 

VOL.  n.  8  8  N.  8.  C. 
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1847.  the  examination,  or  the  actoal  removml  of  the  panper, 
ETparte  ^8  the  grievance  to  be  appealed  against,  and  that  no 
O^neeri  of  practical  inconvenience  can  arise  fh)m  giving  the  appel* 
lant  such  an  option,  but  rather  the  contrary ;  and  in 
this  view  of  the  case  we  concur.  And  though  it  is 
contended  that  Mr.  Justice  Littkdak,  in  the  case  of 
Regina  v.  The  Justices  of  Salop  (a\  not  only  considered 
that  the  actual  removal  may^  be  treated  as  a  grievance, 
but  that  the  service  of  the  order,  with  notioe  of  charge^ 
ability  and  copy  of  examination,  does  not  oonstituts 
a  grievance  which  can  be  the  subject  of  appeal ;  and  thai, 
on  that  latter  point,  his  judgment  is  at  varimoe  with  the 
caseof  Jfbyina  v.  The  Justices  of  the  WeURiding{h)\  m 
are  disposed  to  think  that  those  deciaioiis  are  not  in- 
consistent on  the  point  in. question,  and  that  the  appd- 
lants  may  treat  either  the  order  of  removal,  with  service 
of  notice  of  chargeability  and  copy  of  examination,  ai  s 
grievance  against  which  he  may  iq)peal,  as  was  held  la 
the  later  case,  or  treat  the  actual  removal  of  a  panptf 
as  the  grievance,  as  held  by  Mr.  Jnstice  Uttledah: 
and  this  view  of  the  case  is  in  aooordanoe  with  the  view 
of  Mr.  Justice  Patteson,  in  the  case  of  Beffma  v.  The 
Justices  of  Middlesex  (c).  We,  therefore,  think  it  de- 
sirable to  declare  immediately,  that  we  entertain  no 
doubt  on  this  sutgect,  and  that  the  praotioe  which  his 
long  prevailed  is  to  continue;  and,  of  course,  therefore 
there  will  be  no  rule  granted  in  this  case. 

Rule  refused. 

(a)  6  Dowl.  28.  (b)  Ante,  VoL  1,  p.  445;  2  D.  &  L.  488. 

(e)  9  Dowl.  163. 


END  OF   HILARY   VACATION. 
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The  Queen  v.  Westbrook  and  Others.  -^«6. 26th. 

L  HE  appellants  are  brickmakers  by  trade;  and  for  the  Where  land 

,  containing 

purpose  of  carrying  on  that  trade  they  occupy  various  brick-earth  is 
plots  of  land  in  the  parish  of  Heston,  in  the  county  of  ^xu^ae  of 
Middlesex,  amounting  altogether  to  123a.  2r.  36p.  or  JJ^*^|^"^^: 
thereabouts.     They  were  rated  by  the  rate  or  assess-  ing  the  lessor 

-    -         .  .  /»    ■    .  .  i»  » certain  sum 

ment  appealed  against,  m  respect  oi  their  occupation  ot  per  acre  for 
such  land,  at  several  sums,  amounting  in  the  whole  to  ai^aroySy 
the  sum  of  117/.  7*.  7  A,  that  rate  being  laid  at  the  sum  of  o°  ^  ^^^  8«^" 

^  per  thoasand 

1^.  6cL  in  the  pound  on  the  amoimt  of  what  the  respond-  for  all  the 

ents  contended  was  the  right  estimate  of  the  annual  thcf  proper  cii- 

value  to  let  of  the  land  in  question.     The  only  dispute  J^^ns'^fo?'*' 

between  the  parties  at  the  quarter  sessions  was  as  to  the  estimating  the 

/»  1  11*  /»     1  •  1     1  rateable  value 

amount  oi  the  annual  value  m  respect  of  which  the  rate  of  such  land  is, 
ought  to  be  laid  on  each  of  the  appellants.     The  ses-  ^n^derTtion 
sions  confirmed  the  rate,  §ubject  to  a  case.  ^^  h^^^^^h 

The  appellants  were  all  rated  on  the  same  principle,  land  is  to  be 
and  it  will  be  sufficient  to  (Consider  the  rating  of  Edward  the  privUeges 
Westbrook,  in  respect  of  his  occupation  of  10a.  1r.  32p.  ^^'S 'nto^yby 
of  land,  rated  on  the  rateable  value  of  159/.  10*.,  at  the  reason  of  his 

occupation), 
sum  of  11/.  19*.  Sd.     All  the  other  ratings  will  be  the  sum  which 

right  if  the  one  so  laid  on  Edward  Westbrook  be  right,  year  to  year 

and  if  that  be  wrong  all  the  others  will  be  proportion-  JJ'g'J/**^^  ^^ 

ally  wrong.  gi?e,  after  mak- 

ing the  deduc- 
tions specified  in  the  6  &  7  Will.  4,  c.  96. 
The  royalty  is  to  be  considered  in  the  nature  of  rent,  and  must  be  taken  into  account  in 
estimating  the  amount  which  a  tenant  would  give. 

VOL.  n.  t  T  N.  8.  C. 
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1847.  Edward  Westbrook's  assessment  was  calculated  as 

ThTo^K    foUows:— 

Wb8tb«ook.    Ten  acres  one  rood  and  thirty-two  perches, 

at  46«.  per  acre,  is 28  10   0 

For  four  stools  for  making  bricks, 
each  stool  being  capable  of 
producing  in  the  year  750,000 
bricks,  at  Is.  6d.  per  thousand, 
being  the  sum  payable  to  the 
landlord  for  each  1000  bricks 
moulded  on  the  ground,  in  ad- 
dition to  the  above  46«.  per  acre  56  5  0 
From  which  is  deducted  10  per 
cent  as  allowed  by  the  Exdse 
for  waste,  spoilage,  &C.   5  12     0 

£60  13     0 

From  this  sum  a  further  deduc- 
tion is  made  of  about  33  per 
cent,  for  the  breeze,  ashes,  and 
other  foreign  materials  used  by 
the  brickmakers  with  the  day 
in  making  bricks,  and  for  that 
portion  of  the  land  which  is 
being  dug  out,  viz.  16  13     0 

Leaving  a  balance  of  £34  0  0 
per  stool,  which,  being  multiplied  by  four, 
there  being  four  stools  at  work,  amounts  to  136    0   0 

£159  10   0 


In  all  previous  rates  the  appellant  has  been  rated  oa 
an  estimated  value  of  about  one-eighth  only  of  the  sam 
which  is  inserted  in  the  rate  appealed  against,  such 
former  rates  having  been  laid  with  reference  to  the 
value  of  the  land  for  the  purposes  of  agriooUnro  to 
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whick  it  might  be  applied;   but  in  laying  the  rate         1847. 

appealed  against,  the  respondents  calculated  the  number    xhe  Quekm 

of  bricks  which,  on  the  land  in  question,  were  capable  of  _,     ^* 

.  .  Wbstbrook. 

being  made  in  the  manner  hereinbefore  mentioned,  and 

the  result  was  the  large  increase  above  stated  in  the ' 

amount  of  the  rates. 

In  the  business  of  brickmaking,  the  following  things 
are  necessarily  done:  The  superficial  soil  being  removed, 
the  day,  or  brick-earth,  is  dug  out,  various  foreign  raw 
materials  are  purchased  and  brought  to  the  brickfield  by 
the  brickmaker,  for  instance,  chalk,  breeze,  sand,  ashes, 
and  straw.  Some  of  these  materials  are  always  added 
to  the  day  or  brick-eartL  Sand  and  breeze  are  always 
so  used,  and  in  the  parish  of  Heston  are  obtained  at 
considerable  expense.  The  quantity  of  chalk,  ashes, 
and  breeze  required  to  be  used  depends  on  the  quality 
of  the  day.  Sometimes  the  clay  requires  to  be  washed, 
and  for  the  purpose  of  washing  it  a  steam-engine  is 
erected  and  used  in  many  cases,  but  does  not  happen  to 
be  so  on  the  fidd  in  question. 

Each  stool  or  frame  at  which  the  bricks  are  moulded 
is  capable  of  making  about  750,000  bricks  in  a  year. 

The  amount  of  capital  required  to  enable  the  brick- 
makers  to  work  each  stool  is  about  £900.  Skill  and 
care  are  required  in  mixing  and  applying  the  several 
materials  above  mentioned,  as  well  as  in  making  and 
burning  the  bricks. 

Duty  on  bricks  is  payable  on  the  whole  number  once 
moulded,  whatever  may  afterwards  become  of  them,  and 
increases  the  amount  ef  capital  required  to  carry  on  the 
trade ;  but  an  allowance  of  10  per  cent  is  made  by  the 
Excise  for  waste,  spoilage,  &c.  Bad  and  short  seasons 
also  render  the  process  of  manu&oture  of  bricks  of  a 
precarious  nature,  and  subjects  the  brickmakers  to  con- 
(nderaUe  losses.  The  day  or  brick-earth  obtained  from 
the  i^peQant's  fidd  has  never  been  sold  by  the  appellant 

T  T  2 


Wbstbkook. 
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1847.        ^^  ^^  unmanufactured  state^  and  the  only  use  to  wliich 

Jr    "    ^      he  applies  the  field  or  such  day  or  brick-eartib  has  been 
The  Queen     ...  .  . 

V.  in  making  bricks  there  with  the  different  foreign  ma- 

terials before  mentioned  and  the  clay  or  brick-earth 
obtained  from  the  field.  When  the  clay  or  brick-earUi 
is  wholly  used  up  in  a  field,  the  surface  soil  is  replaced^ 
and  the  field  becomes  generally  available  for  agricultural 
purposes,  but  must  generally,  though  not  always,  be 
considered  as  considerably  deteriorated  by  having  bea 
dug  out. 

The  above-mentioned  field  has  been  used  in  the  pro- 
duction of  bricks,  with  four  stools  at  work  in  it,  for  six 
years  now  last  past.  During  the  last  year  about  one 
acre  has  been  used  up,  and  about  four  acres  of  the  re- 
maining surface  was  applied  to  no  useful  purpose;  but 
part  of  such  remaining  surface,  as  well  as  that  put 
where  the  clay  had  been  removed,  was  and  is  used  as  a 
drying-ground  for  the  bricks  made  during  the  year. 

The  number  of  bricks  actually  made  on  the  field  in 
question  in  the  year  1844  was  2,800,000. 

The  whole  of  the  field  is  calculated  to  have  contmned 
originally  clay  sufficient  to  make  31,000,000  bricb; 
and  the  part  still  unworked  is  calculated  to  contiun  day 
sufficient  to  make  12,000,000  bricks. 

The  following  facts  were  also  found,  with  the  consent 
of  the  parties,  by  the  court  of  quarter  sessions.  It  is 
not  usual  for  any  one  to  rent  a  brickfield  upwards  often 
acres  in  size,  in  Heston  or  any  other  part  of  England, 
for  the  purpose  of  carrying  on  the  business  of  a  brick- 
maker  and  of  using  the  clay  found  in  such  field  in  such 
business,  except  on  lease  for  a  term  of  seven  years  at 
least,  subject  to  its  determination  sooner  in  the  event  of 
such  clay  being  sooner  exhausted.  The  appellants  seve- 
rally hold  under  such  leases,  and  Edward  Westbrook 
holds  the  field  above  mentioned  for  a  term  of  seven  or 
fourteen  years,  or  till  the  earth  is  dug  out,  and  is  liabfe 
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to  pay  to  his  landlord  £20  per  annum,  as  rent  certain         jg^^ 
for  the  same,  being  a  trifle  under  the  sum  of  £2  per       ^ — y- ' 

Tli6  Queen 

acre,  without  any  reference  to  the  kind  of  use  which  he  i;, 

may  make  of  the  land ;  and  he  is  also  liable,  in  addition    Westbrook, 
thereto,  to  pay  his  landlord  a  separate  sum,  called  a 
royalty  or  realty,  of  1^.  6d.  for  every  thousand  of  bricka 
moulded  on  such  land  in  any  one  year. 

The  rent  per  acre  for  the  above-mentioned  field  of 
10a.  Ir.  32p.,  which,  on  so  taking  a  lease  thereof,  with 
liberty  to  consume  the  soil  and  clay  or  brick-earth, 
(and  without  any  liability  to  pay  any  royalty  in  respect 
of  the  number  of  bricks  made),  any  tenant  would  have 
been  willing  to  pay,  would  have  been  the  sum  of  £10 
per  acre  only.  The  usual  tenant's  rates  and  taxes  pay- 
able in  respect  of  the  same  land  would  amount  to 
1/.  158.  per  acre. 

The  appellants  contended  that  the  amount  of  rent  per 
acre  which  a  lessee  would  give  as  above  stated,  dimi- 
nished by  the  afore-mentioned  sum  of  1/.  15^.  payable 
for  usual  tenant's  rates  and  taxes,  is  the  highest  sum  on 
which  in  respect  of  yearly  value  the  rate  ought  to  be 
laid. 

The  respondents  contended,  that  the  foregoing  rate 
on  Edward  Westbrook  was  rightly  laid,  and  for  the 
following  reasons : — That  inasmuch  as  it  is  ascertained 
that  a  brickmaker  pays  a  rent  commensurate  with  the 
number  of  bricks  made,  such  rent  must  be  considered  as 
the  criterion  of  the  annual  value  of  the  land  while  being 
worked  out  for  bricks;  and  that,  unless  this  mode  of 
rating  was  adopted,  brick  lands  would  not  be  fairly 
rated. 

That  there  is  a  great  objection  to  taking  the  yearly 
Talue  per  acre ;  first,  on  accoimt  of  the  diflSculty  of  as- 
certaining the  depth  and  quality  of  brick-earth  in  such 
case;  secondly,  that  one  brickmaker  might  employ 
twenty  moulders  on  a  single  acre,  and  so  quickly  and 
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1847.        almost  immediately  oonsome  the  day,  and  ocmaequently 
lie  QuBBK    ^  assessed  to  and  paj  a  rate  for  a  short  period  oolj, 
^*  whereas  another  individual  holding  the  same  quantity  of 

land,  from  want  of  ci^ital  or  other  causes,  might  empioj 
but  few  moulders,  and  thereby  continue  to  be  rated  ftr 
a  greater  number  of  years,  and  the  pri]id]de  of  nUin; 
thereby  become  uncertain ;  thirdly,  that  a  great  difficnUj 
would  ensue  from  such  mode  of  rating,  fiDm  the  neces- 
sity of  repeated  admeasurements  to  ascertain  the  quan- 
tity of  land  digging  and  manufacturing  into  brieks;  and, 
lastly,  the  general  uncertainty  that  must  necessarily  al> 
tend  the  rating  of  property  buried  beneath  the  mu&m 
of  the  s(h1. 

The  respondents  therefore  contend,  that  the  only  jurt) 
fur^  and  legal  mode  of  rating  this  proper^  is  to  a8oe^ 
tain  the  number  of  stools  to  be  worked,  and  then  rating 
upon  the  actual  rent  paid  by  the  lessee  to  the  lessor 
aft^  all  legal  and  proper  deductioos  and  aUowioeei 
Supposing  this  mode  of  rating  to  be  reeognised  by  tlie 
Court  as  the  proper  one,  the  amount  of  tfab  rate  is  Is 
stand,  unless  deducti(»s  hereiBafter  mentioned  are  al- 
lowed. 

The  ajqpellants  contended,  that  the  rate  ought  to  be 
reduced,  and  that  the  land  ought  to  be  rated  at,  and  not 
beyond,  such  annual  value  as  it  would  let  at  fer  aaj 
purposes  of  agriculture  only  to  which  it  migfat  be  ap- 
plied. It  is  agreed,  that,  as  sudi  land,  the  annual  Take 
per  acre  would  be  2£  6*. 

The  appellants  also  contended,  that,  if  this  their  fint 
proposition  could  not  be  maintamed,  still  the  priocqde 
on  which  the  respondents  had  proceeded  was  dearly 
wrong,  for  the  following  reasons: — 

That,  on  the  facts  before  found  by  the  coort  of 
quarter  sessions,  if  the  value  of  the  privil^e  coaSenei 
on  the  occupier,  as  derived  from  the  employment  of  iv 
skill,  labour,  and  capital  in  manufecturing  bricks,  be  aD 
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taken  into  aocount,  stiU  the  rent  per  acre  at  which  the  ^  1847. 
said  field  might  reasonably  be  expected  to  let  from  year 
to  year,  (with  the  privilege  of  taking  the  sud  brick- 
earth  as  incident  to  the  demise  of  the  said  field),  free  of 
all  usual  tenant's  rates  and  taxes,  is  the  only  lawM 
criterion  by  which  the  amount  of  rateable  yalne  can  be 
ascertained ;  and  that  the  rate  ought  therefore,  on  the 
facts  above  stated,  to  be  reduced  from  the  sum  of  159/. 
10*.  to  the  sum  of  85/.  10*. 

The  appellants  also  contended,  that,  even  if  the  re- 
spondents were  right  in  valuing  the  said  occupation  as 
they  had  done,  by  calculating  the  capabilities  of  pro-  • 
ducing  bricks  at  the  several  stools  likely  to  be  employed 
on  the  land,  still  the  land  ought  not  also  to  be  subjected 
to  a  charge  of  46*.  per  acre,  as  other  lands  are  rated  in 
the  same  parish,  the  said  10  a.,  Ir.,  32  p.  not  being  em- 
ployed for  agricultural  purposes,  but  being  wholly  used 
in  the  making  of  bricks,  either  in  obtaining  therefix)m 
brick-earth,  or  as  a  drying-ground,  or  otherwise  in  the 
production  of  the  very  bricks  on  which  the  estimate  and 
rate  was  made. 

And  the  appellants  also  contended,  that»  even  if  the 
respondents  had  rightly  imposed  the  rate  in  respect  of 
the  said  46*.  per  acre,  and  in  respect  of  the  jgross  charge 
on  the  calculation  of  750,000  bricks,  as  capable  of  being 
produced  in  the  year  at  each  stool,  still  the  deductions 
allowed  by  the  respondents  were  erroneous  and  insuffi- 
cient And  the  appellants  contended,  that  deductions 
ought  to  be  allowed  in  respect  of  the  amount  of  tenant's 
rates  and  taxes,  which  is  3*.  6d.  in  the  pound  on  the 
rental  or  rateable  value,  and  £45  in  respect  of  interest 
on  the  capital  invested  on  working  such  stools. 

The  court  of  quarter  sessions  overruled  these  objec- 
tions and  claims  of  the  appellants,  and  confirmed  the 
rate,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  several  questions  and  claims  above  stated. 
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1847.  the  ssud  Richard  Bamett  was,  prior  to  the  taking  of  the 
The  Queen  s^^d  examiQatioD,  convicted  of  felonjj  and  was  at  the 
luhabUants  of   *^"^®  ^^  *^®  taking  thereof  under  sentence  of  transporU- 

WiDEcoMBB    tion  for  the  same;  althouffh,  what  had  since  become  of 
IN  THE  Moor.  ^  .       i       -rx 

hun,  save  that  he  was  no  longer  in  the  Devon  county 

gaol^  did  not  appear. 

"  Devon,  to  wit — The  examination  of  Richard  Bar- 
nctt,  miner,  lately  inhabiting  in  the  parish  of  Plympton 
St.  Mary,  in  the  said  county  of  Devon,  but  now  a  pri- 
soner in  the  Devon  county  gaol  at  Exeter,  taken  on  oath 
before  me,  James  Samuel  Pitman,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  same  county,  and 
acting  therein  on  this  1st  day  of  January,  1845,  touch- 
ing the  place  of  the  last  legal  settlement  of  him  the 
said  Richard  Bamett,  and  also  of  Mary  Bamett  hi» 
wife,  and  Susanna,  Hester,  William,  James,  and 
Richard,  their  children." 

Then  followed  a  statement  of  a  settlement  gained  by 
the  said  Richard  Bamett,  by  hiring  and  service  in  the 
appellant  parish,  in  1821 ;  of  his  marriage  with  the 
paujxjr,  Mary  Bamett ;  and  of  the  birth  of  all  their  chil- 
dren in  lawful  wedlock.  And  the  examination  concluded 
thus :  "  I  resided  in  the  parish  of  Plympton  St.  Mary 
almost  ever  since  our  said  marriage,  until  the  month  of 
September  last,  when  I  was  committed  to  the  Devon 
county  gaol,  and  where  I  have  been  ever  since,  and  still 
remain  in  custody  there." 

The  appellants,  submitting  that  the  present  case  could 
not  come  within  the  stat.  59  Geo.  3,  c.  12 ;  and  that,  at 
all  events,  further  proof  was  necessary  on  the  part  of  the 
respondents  to  make  it  so,  contended  that  the  said  ex- 
amination was  not  admissible  as  evidence  on  the  hear- 
ing of  this  appeal. 

The  sessions  held  that  it  was  admissible,  but  granted 
a  case  on  tliat  point. 

The  2>etllcment  in  Widccombc  having  been  thus  put 
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chattels,  and  effects  there  found,  and  levy  such  arrears  of  i847. 
the  said  payments  or  sums  of  money  as  shall  be  behind 
unpaid,  in  like  manner  as  by  law  might  or  could  be 
done  in  case  such  arrears  were  due  for  rent  of  the  said 
brickfield.  And  after  reciting  that  the  sdd  H.  E.  was 
desirous  of  occupying,  for  other  purposes  than  brick- 
making,  the  remaining  part  of  the  said  piece  or  parcel  of 
land  called  Brickfield,  containing  by  admeasurement 
18a.,  3r.,  39 p.,  it  was  agreed  between  the  said  parties 
thereto  that  the  said  H.  E.  was  to  pay,  in  addition  to  the 
sum  that  may  be  due  and  payable  for  brickmaking,  the 
annual  Tent  of  £3  per  acre  upon  nine  acres  of  the  said 
field,  the  said  rent  to  be  payable  on  the  25th  of  March 
and  the  29th  of  September :  all  parochial  rates,  assessed 
taxes,  and  assessments  to  be  paid  by  the  said  H.  E. 

The  appellant  has  occupied  for  the  purpose  of  brick- 
making  the  same  piece  of  land  as  a  brickfield  in  the  said 
agreement  mentioned  for  the  last  fifteen  years.  In  the 
rates  made  for  the  relief  of  the  poor  of  the  parish  of 
Friendsbury  prior  to  the  year  1844,  the  appellant  has 
been  rated  for  the  26  a.,  3r.,  26  p.  on  the  gross  rental  of 
111/.  lOs,  I0d.f  and  on  the  net  rateable  value  of  98/.  I5s. 

The  making  of  bricks  having  greatly  increased  during 
the  last  ten  years,  a  resolution  was  passed  at  a  vestry, 
held  October,  1844,  that  the  several  brickfields  in  the 
parish  should  be  rated  at  Is,  per  thousand  upon  the 
supposed  number  (500,000)  manufactured  at  each  stool, 
considering  it  the  rental  upon  each  stool.  In  pursuance 
of  this  resolution,  the  rateable  value  of  the  appellant's 
brickfield  was  endeavoured  to  be  ascertained  by  a  cal- 
culation of  the  number  of  bricks  made,  and  the  net 
rateable  value  was  greatly  increased  In  January, 
1845,  the  appellant  was  rated  on  the  gross  rental  of 
645/.  lOs.y  and  on  the  net  rateable  value  of  £550. 

The  appellant  duly  appealed  against  the  rate,  on  the 
ground  that  he  was  overrated  in  respect  of  the  yearly 
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1847.        born  in  Wideoombe,  but  in  the  parish  of  Lidford,  in  the 
Th*  Qukek    county  of  Devon. 

inhabiunu  of-      ^^^^  ^^^  gTOuud  alleged  that  a  former  order,  duted 
WtDBcoMBK    the  17th  of  September,  1844,  for  the  removal  of  the 
'  said  Mary  Bamett  and  her  five  children  from  the  re- 
spondent to  the  appellant  parish,  had  been  quashed  upon 
appeal,  and,  relating  to  the  same  settlement,  was  there- 
fore conclusive. 

The  3rd  stated,  that,  under  an  order  unappealed 
against,  dated  the  9th  of  January,  1822,  Wilfiam 
and  Susanna  Bamett,  the  lawful  parents  of  the  snki 
llichard  Bamett,  were,  with  three  of  their  diildreii, 
removed  from  the  parish  of  Lydford,  in  Devcmshire,  to 
the  parish  of  Wendron,  in  Cornwall,  whereby  the  sud 
William  Bamett  then  became,  and  oonsequenlly  his  son 
llichard,  and  his  family,  the  paupers,  were  at  the  dale 
of  the  present  order,  legally  settled  in  WenAron,  the  said 
Richard  having  gained  no  settlement  in  his  own  right* 

The  4th  stated,  in  a  similar  manner,  that,  under  an 
order  unappealcd  against,  dated  in  Febmary,  1830,  Su- 
sanna Bamett,  the  mother  of  tlie  said  Riduu*d,  was  re- 
moved from  the  parish  of  Sheepston,  in  Devonshire,  to 
the  siiid  parish  of  Wendron,  whereby,  &c. 

The  5th  stated  relief  given  by  the  parish  officers  of 
Wendron  to  the  said  Susanna,  mother  of  the  said  Bichard 
Barnett,  on  several  occasions. 

The  6th,  that  the  said  Bichard  Bamett  did  not  ac« 
quire  a  settlement  in  the  said  parish  of  Widecombe  by 
hiring  and  service  with  Thomas  Chaife,  and  by  inha- 
bitancy in  the  said  parish,  in  manner  and  form  as  set 
ibrth  in  the  examination. 

The  7th  was  as  follows: — "  Because  the  said  Maiy 
Barnett,  the  wife  of  the  said  Bichard,  and  their  five 
children,  were  not,  nor  was  any  or  either  of  them,  at 
the  time  of  making  the  said  order  of  removal  against 
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case  mu8t  be  goyemed  by  the  principle  laid  down  in  Bex 
V.  Attwood(a)y  where  the  Court  held  the  lessee  of  coal 
mines  to  be  rateable  for  the  amount  of  royalty  or  rent 
which  he  pays,  and  that  no  allowance  was  to  be  made 
for  money  expended  in  rendering  the  mine  productive. 
The  lessee  of  brick-land  is  liable  to  be  rated  for  the  full 
amount  of  the  royalty  or  rent  which  he  pays,  so  long  as 
he  continues  to  make  bricks:  Rex  v.  Parrot {b\  and 
Rex  V.  Bedworth  (c).  The  sum  paid  for  the  land  and 
the  royalty  are  both  rent  under  different  names :  Daniel 
V.  Grade  (d).  In  Rex  v.  TTie  Hull  Dock  Company  (e), 
and  Rex  v.  Lard  Granville  (/),  the  rent  was  held  to  be 
the  criterion ;  and  in  the  latter  case,  where  the  lessee  of 
a  coal  mine  had  erected  a  steam-engine,  he  was  held 
rateable  at  the  improved  annual  value.  The  Court  will 
assume  that  the  quantity  of  bricks  is  made  which  the 
land  is  capable  of  producing,  in  the  same  way  that  it  is 
presumed  that  a  tenant  will  cultivate  his  land  in  such  a 
manner  as  to  obtain  that  return  which  the  land  is  capa- 
ble of  producing.  Rex  v.  Mirjield(g)  does  not  apply, 
because  tiiere  the  subject  of  the  rate  is  renewable,  but 
here  it  is  not  so ;  when  the  brick-earth  is  exhausted,  no 
rate  is  payable.  The  statute  6  &  7  W.  4,  c  96,  s.  1,  is 
applicable  to  land,  and  does  not  iq)ply  to  mines.  Houses 
and  land  are  rated  on  the  rent,  subject  to  certain  deduc- 
tions, so  as  to  enable  the  tenant  to  keep  them  in  a  state 
to  conunand  such  rent  But  those  deductions  are  not 
applicable  to  coals  and  bricks.  The  proviso  in  the  first 
section  seems  to  assume  that  there  may  be  a  different 
principle  of  rating.  The  expenses  of  nd^ng  coal,  and 
procuring  the  materials  necessary  for  making  bricks,  are 
taken  into  consideration  by  the  lessee,  and  his  profit 

(a)  6  B.  &  C.  277.  {e)  3  B.  &  C.  516. 

{b)  5  T.  R.  593.  (/)  9  B.  &  C.  188. 

(c)  8  East,  387.  {g)  10  East,  219. 
{d)  6  Q.  B.  B.  145. 
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1847.        compensates  for  and  includes  those  expenses ;  and  there- 
fore the  rent  paid  is  the  basis  of  the  rate. 

M.  D.  Hill  and  Pashley,  contrtL — The  case  finds  that 
a  lessee  could  not  profitably  take  brickfields  for  a  leas 
term  than  seven  years,  and  that  the  sum  which  a  lessee 
would  pay  under  those  circumstances  would  be  £10  per 
acre.  That  sum,  therefore,  and  not  the  rent  together 
with  the  royalty  on  the  full  amount  of  bricks  which  are 
capable  of  being  produced  at  the  diflTerent  stools,  must 
be  taken  as  the  sum  upon  which  the  rate  is  to  be  made, 
subject  to  the  deductions  allowed  by  the  6  &  7  W.  4, 
c  96,  such  as  will  enable  the  lessee  to  keep  the  premises 
in  a  state  to  command  such  rent.  The  statute  con- 
templated that  which  is  permanent  and  not  that  which 
is  destroyed  at  the  end  of  the  term.  The  royalty  is  paid 
not  in  respect  of  the  use  of  the  land,  but  for  the  land 
itself;  and  in  Rex  v.  Brograve{a)y  and  Rex  v.  Tomlbt' 
son  (b)y  the  Court  recognise  the  principle  that  a  greats 
amount  of  deductions  is  to  be  allowed  when  the  subject 
of  the  rate  remains  at  the  end  of  the  term,  than  when  it 
is  exhausted ;  and  in  the  latter  case,  Bayley,  J.,  says,  in 
giving  judgment,  "  In  the  case  of  collieries  also  a  part  of 
the  annual  rent  must  be  appropriated  to  repair  and  re- 
place the  works  and  engines,  and  in  that  respect  they  are 
in  the  same  situation  as  houses."  The  true  principle  of 
rating  is  laid  down  in  Rex  v.  Mirfield  (c),  and  Rex  v. 
The  Hull  Dock  Company  {d  ).  Great  expense  and  outlay 
are  required  in  the  manufacture  of  bricks,  and  yet  they 
are  sought  to  be  put  upon  the  same  footing  as  coals  and 
slates,  which  are  sold  in  the  state  in  which  they  arc 
raised  from  the  earth. 

The  case  of  The  Queen  v.  Everest  was  argued  by  Sir 

(a)  4  Burr.  2491.  (c)  10  East,  219. 

(6)  9  B.  &  C.  163.  {d)  6  M.  &  S.  3»4. 
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jF.  Thesiger  and  Bodkin^  in  support  of  the  otder  of  ees-  1347^ 
sions,  and  M.  D,  Hilly  Deedesy  and  Pashlej/y  contra. 
The  cases  cited  in  addition  to  those  ab*eady  mentioned 
were — Regina  v.  The  London  and  South  Western  RaiU 
way  Company  (a) ;  Regina  v.  The  Grand  Junction  Rail- 
way  Company  (b) ;  Rex  v.  Milton  (c) ;  Real  v.  Brad- 
ford {d) ;  Regina  v.  The  Cambridge  Gas  Light  Com-^ 
pany  {e). 

Cur.  acjv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  The  Quxin 
the  Court — These  cases  were  sent  from  the  sessions  of  Wbstbrook: 
Middlesex  and  Kent,  and  may  be  conveniently  con-  The  Queen 
sidered  together,  being  intended  to  procure  a  decision  on  EvBRtsT. 
the  same  question,-^the  proper  mode  of  rating  the  occu- 
piers of  brickfields  for  the  relief  of  the  poor.  The 
material  facts  found  in  both  cases  are  nearly  the  same. 
In  both  it  is  stated  that  much  expense  was  incurred  in 
the  introduction  of  foreign  matters,  necessary  to  make 
the  occupation  productive  and  profitable ;  and  the  result 
was  liabje  to  much  risk.  It  is  understood,  therefore,  if 
not  made  legally  certain,  that  the  tenancy  shciuld  be  of 
some  years'  duration,  and  the  rent  in  part  fixtjd  and  in 
part  made  to  depend,  in  the  nature  of  royalty,  on  the 
number  of  bricks  made.  The  material,  the  brick-earth, 
is  not  in  its  nature  renewable,  and  in  both  cases  would 
be  consimied,  according  to  calculations,  in  ;qo  great 
number  of  years.  The  basis  of  the  rate  has  been  the 
supposed  total  amount  paid  to  the  landlord,  coi  .sidering 
as  well  the  royalty  as  the  fixed  sum  to  be  ren  ;,  and  to 
be  the  proper  criterion  for  assessing  the  amoui  it  which 
a  party  may  be  reasonably  expected  to  pay  as  rcjnt  from 


(a)  1  Q.  B.  R.  558.  (c)  3  B.  &  A.  112. 

{h)  Ant^,  Vol.  1,  p.  203;  4         {d)  4  M.  &  S.  317. 
Q.  B.  R.  18.  (e)  8  A.  &  E.  73. 
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1847.  thej  were  entitled  to  disprove  that  already  given  by  the 

Ths  Qobbn  respondents.     It  is  conceded  that  the  seventh  ground  is 

inhaUtanti  of  ^^^  ^^  which  the  appellants  must  rely^  but  the  othen 

WiDB€AMBB  niust  bc  loofccd  at  as  well,  and  then  it  ¥nU  he  found 

IN  TH  Moor.  ' 

that  the  seventh  contuns  a  traverse  of  the  onlymatand 

fact  left  uncontradicted  bj  the  other  grounds  of  appeal- 
namely.,  the  birth  settlement,  set  up  by  the  respondents 
[^Coleridge,  J. — You  cannot  read  one  ground  of  qppeil 
in  connection  with  another;  each  must  be  taken  by 
itself. .  You  often  see  them  inconsistent  with  each  other. 
PPlffhtmariy  J. — The  seventh  mayhave  referred  to  the 
fact  of  marriage ;  that  had  not  been  trayersed  in  the 
other  grounds.]  In  Regina  v.  Bedinghom  (a),  it  wm 
held,  that,  when  a  ground  of  appeal  stated  that  the  pan- 
per  ^^never  acquired  a  settlement  in  E.  by  hiring  and 
service,  or  by  any  other  means/*  it  was  competent  to 
the  i^pellants  to  show  that  relief  which  had  been  given 
by  them  to  the  pauper  had  been  given  under  a  mistake 
as  to  his  settlement ;  still  nothing  was  said  about  relief 
in  the  ground  of  appeal  on  which  they  relied.  [Cole- 
ridffej  J. — There  the  relief  given  by  the  appellants  was 
proved  and  relied  on  by  the  respondents  as  evidence  of 
the  settlement,  and  was  part  of  their  case.  Here,  the 
evidence  as  to  the  birth  is  no  part  of  the  respondents* 
case,  but  fresh  matter  introduced  by  the  appellants.] 
Tlie  principle  for  consideration  is,  whether  the  respon- 
dents were  likely  to  be  misled ;  and  if  the  evidence  did 
not  take  them  by  surprise,  it  ought  to  be  admitted. 

Lord  Dexman,  C.  J. — I  think  the  sessions  were  righf 
in  receiving  evidence  of  what  led  to  the  quashing  of 
the  former  order  of  remould;  namely,  that  it  was 
quashed  by  reason  of  the  insufficiency  of  the  ezaminsr 
tions  to  support  it.     I  think  that  was  a  finding  of  tbc 

(a)  Ante,  Vol.  1,  |..  ia5. 
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the  purposes  of  agriculture ;  thej  cannot  in  that  case 
tell  with  certainty  how  much  or  what  may  be  tilled, 
nor  what  quantity  of  produce  may  be  raised,  still  less  at 
what  price  it  may  be  sold.  Yet,  supposing  the  tenaiit 
to  occupy  at  a  rent  to  be  ascertained  in  each  year  by 
the  actual  produce  and  price,  as  it  well  might  be,  they 
may  reasonably,  from  the  nature  of  the  premises,  the 
Dftture  of  the  land,  and  the  mode  of  its  cultivation,  the 
preparation  actually  made,  and  other  circumstances, 
infer  what  would  be  the  rateable  yi^ue  in  a  given  year. 
In  the  present  case  we  cannot  say  that  the  nature  of  the 
occupation  does  not  afford  rather  safer  premises  for  mak- 
ing a  calculation  as  to  the  amount ;  the  preparations  are 
somewhat  of  a  more  permanent  nature ;  it  is  not  un- 
reasonable to  infer  that  the  stools  would  not  be  erected 
but  with  the  intention  of  making  bricks ;  and  that  more 
would  not  be  erected  than  for  the  quantity  of  bricks 
would  be  required,  and  that  more  bricks  would  not  be 
made  than  would  be  expected  to  be  sold,  especially  as 
the  duty  to  the  Government,  and  the  royalty  to  the 
landlord,  are  not  to  be  paid  for  on  the  sale,  but  on  the 
making.  These  premises  raise,  at  leasts  a  primd  facie 
case ;  and  if  they  led  to  an  exaggerated  conclusion,  it 
was  in  the  power  of  the  appellant  to  have  shewn  their 
error  by  actual  proof.  As  to  the  second  objection,  the 
answer  is,  that  the  rate  is  made  but  for  a  year,  and  any 
falling  off  in  succeeding  years  woidd,  of  course,  operate 
as  a  reduction  of  the  rate  for  those  years  in  which  the 
production  is  less. 

The  next  objection  is  a  more  important  one — ^that  it 
is  altogether  wrong  in  principle  to  consider  royalty  as 
rent:  and  this  appears  to  be  founded  mainly  on  this,  that 
it  is  a  sum  paid  not  in  respect  of  the  renewing  produce 
of  the  land,  but  of  a  portion  of  the  land  itself,  and  that 
not  consumed  by  slow  degrees,  to  be  exhausted  at  the 
end  of  a  long  period — as  in  the  case  of  a  coal-mine. 
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under  which  circumstances^  it  is  admitted,  it  might  be 
treated  as  produce — ^but  In  such  large  proportions  that 
the  whole  in  a  few  years  will  be  consumed  and  gone. 
It  does  not  seem  to  us  that  the  circumstance  of  a  more 
or  less  rapid  consumption  can  make  any  difference  in 
principle ;  the  rate  is  always  imposed  in  reference  to 
the  existing  yalue, — whether  temporary  or  permanent^ 
is  immaterial.     The  case  was  supposed,  of  a  brickfield 
being  worked  out  in  less  than  a  year,  to  meet  the  de- 
mand of  an  enormous  contract  for  a  public  work.    The 
consequence  would  be,  the  land  would  have  a  much  in- 
creased value  for  that  year,  and  it  would  be  only  reir 
sonable  it  should  bear  an  increased  rate  for  that  year, 
although  in  the  following  year  its  value  might  sink  al- 
most to  nothing,  and  the  rate  would  fall  in  proportion 
even  to  nothings  if  the  brick-earth  was  exhausted,  and, 
therefore,  like  an  exhausted  coal-mine,  should  become 
entirely  unproductive.     If  this  were  not  so,  an  obvioofl 
injustice  would  be  done  to  the  other  ratepayers.     Sap- 
pose  two  brickfields  of  the  same  size,  and  worked  so  as 
to  be  consumed  in  ten  years  by  equal  working,  in  ten 
years  would  produce  £1,000  each  year,  upon  whidi  a 
rate  of  £10  is  paid,  then  in  ten  years  each  would  ONt' 
tribute  £100  to  the  burthens  of  the  pariah ;  let  one  be 
exhausted  in  the  first  year,  the  produce  would  faaTe 
been  £10,000,  but  the  rate  is  only  £10  for  that  year, 
according  to  the  appellant's  argument,  and  it  may  be 
nothing  afterwards.  Whatever  there  may  be  afterwards, 
there  would  be  a  valuable  occupation  in  one  year,  es- 
caping nine-tenths  of  the  rate  entirely.     But  no  injus- 
tice would  be  done  if,  in  every  year,  the  occupier  was 
assessed  according  to  the  actual  value  in  that  year;  and 
it  is  the  duty  of  the  overseers  to  arrive,  as  nearly  as 
they  can,  at  that.     The  case  of  Bex  v.  Mirfield{a)  w«s 

(a)  10  East,  219. 
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mentioned  in  the  course  of  the  argument ;  but  the  facts 
are  wholly  unlike  those  in  the  present  cases.  The  sale- 
able underwoods  there  produced  no  profit  except  in  the 
twenty-one  years ;  and  here  there  was  nothing  to  shew 
that  equal  profit  may  not  arise  in  every  year  of  the 
tenancy^  be  it  long  or  short.  The  terms  of  the  tenancy 
are  fixed  on  that  assumption.  The  principle  of  that 
decision  is  in  accordance  with  what  will  be  our  conclu- 
sion. 

We  come,  then,  to  the  bare  objection  that  the  royalty 
is  paid,  not  for  the  renewing  produce  of  the  land,  but 
for  several  portions  of  the  land  itself  mixed  up  with 
foreign  matter.  The  expense  of  this,  however,  must 
have  been  cast  off  before  the  royalty  itself  was  fixed : 
and  that  was  a  sum  which,  after  all  such  expenses 
were  paid,  the  occupier  could  afford  as  a  rent  to  the 
landlord.  When  the  case  is  thus  laid  bare,  there  is 
no  distinction  betwen  it  and  that  of  the  lease  of  coal 
mines,  clay  pits,  and  slate  quarries,  in  respect  to  which 
the  occupation  is  only  valuable  by  the  removal  of  por- 
tions of  the  soil ;  and  whether  the  occupation  is  paid  for 
in  money  or  kind,  and  the  amount  is  fixed  beforehand 
by  the  contract,  or  measured  afterwards  by  the  actual 
produce,  it  is  equally  in  substance  a  rent ;  it  is  a  com- 
pensation to  the  landlord  by  the  occupier  of  the  piece 
of  land  for  that  species  of  occupation  which  he  contracts 
to  give.  This  would  not  admit  of  an  argument  in  an 
agricultural  case,  where  the  tenant  is  to  pay  a  certain 
proportion  of  the  produce ;  that  would  be  admitted  to 
be  in  all  respects  a  rent  service,  with  every  incident  to 
such  a  rent  In  Daniel  v.  Grade  (a),  we  held  the  same 
in  reference  to  a  marl  pit — a  brick  mine  as  the  parties 
termed  it, — where  the  render  was  so  much  per  cubic 


1847- 


VOL.  n. 


(a)  0  Q.  B.  145. 
U  U 
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1847.        lias  been  now  a  long-established  rule,  that,  whererertlM 

TBTooBBif    decision  of  the  court  of  quarter  sessicns  is  in  gepenl 

V*  terms,  it  is  open  to  the  party  who  seeks  to  treat  it  is 

Inbabitanti  of  /   . ,.  ,  ...  i  .1  j 

WiDKcoicvE    not  deciding  tlie  very  point  m  issue,  to  shew  tnegroima 
iH  THE  Moor.  ^  ^j^^  ^j^^  decision  actually  proceeded.     Now,  my 
Brother  Patteson  agreeing  in  that,  seems  to  think  that 
in  this  case  the  terms  of  the  previous  order  are  not  gen- 
eral ;  but  I  apprehend  an  order  is  general,  not  merdj 
when  it  says  nothing  more  than  merely    *^  quashed,"  or 
*^  confirmed,"  but  when  it  so  expresses  itsdf  that  it  may 
mean  a  decision,  either  settCng  a  matter  of  settlement, 
making  that  rex  judicata^  or  being  a  decisioii  merdj  on 
something  formal,  and  leavii^  the  question  of  settlement 
open.     Now  the  words  here  are,  that  the  aaid  order  is 
quashed,  on  the  ground  that  the  examinations  on  whidi 
it  was  made  are  not  suffident  to  support  the  same; 
All  it  decides  is  this :  ^*  We  do  not  decide  upon  the 
evidence  at  the  trial,  gcung  into  the  question  here  and 
dismis^ng  it,  but  we  decide  it  upon  someihii^  that  ap* 
pears  on  the  face  of  the  examinations.     They  may  be 
insufficient  to  support  the  order  of  removal  either  on 
grounds  formal  or  substantial,  upon  grounds  that  are 
permanent,  or  that  may  be  removed  to-morrow ;  as,  ftr 
example,  they  may  omit  to  state  any  chaigeabiHty  to 
exist,  so  that  at  present  the  order  of  removal  is  bad: 
to-morrow  the  pauper  may  be  chargeable,  then  a  fresh 
order  of  removal  may  be  made.     In  that  sense,  it  ap- 
pears to  me,  therefore,  this  order  of  sessions  is  general  j 
and  if  it  be  general,  then  it  is  admitted  that  evidence 
was  receivable  to  explain  the  grounds  on  which  the  ses- 
rions  proceeded  at  the  time. 

With  regard  to  the  third  point,  it  appears  to  me 
clearly  that  wc  should  not  be  at  all  acting  in  the 
spirit  of  our  former  decisions  if  we  were  to  say  that 
tlie  evidence  lierc  tendered  wrs  receivable.  The  caw 
finds   that   the   examinations  themselves  disclose   iwo 
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tenant  exactly  on  the  same  footing  as  to  the  incidents 
of  his  occupation,  but  calling  on  him  to  say  beforehand 
what  rent  he  would  pay  per  acre,  he  would  not  be  ex- 
pected to  give  more  than  £10  per  acre,  which,  on  the 
whole,  would  amount  to  little  more  than  £100.  This 
latter  appears  the  true  criterion  rather  than  the  former, 
and  the  rate  must  be  amended  accordingly. 

But  it  is  not  so  easy  to  deal  with  JSveresfs  case  ;  the 
sessions  ask  us  what  is  the  net  annual  value  of  the  land  ? 
and  add,  if  the  sums  paid  are  to-be  considered  in  the  na- 
ture of  a  rent,  and  aa  such  to  form  the  basis  of  the  rate, 
then  the  order  is  to  be  confirmed.  If  either  of  the  modes 
contended  for  by  the  appellant  be  right,  the  case  should 
be  sent  back  for  the  rate  to  be  adjusted  accordingly. 
Now,  neither  of  the  appellant's  modes  are  correct,  nor 
were  contended  so  to  be.  They  were  in  effect  to  rate 
land  occupied  in  one  mode  as  if  it  were  occupied  in  an- 
other, those  modes  producing  different  rates  of  profit, 
and  commanding  different  amounts  of  rent, — than  which 
nothing  could  be  more  unreasonable.  But,  on  the  other 
hand,  although  the  sums  paid  are  to  be  considered  in 
the  nature  of  the  rent,  it  does  not  follow  that  they  must 
form  the  basis  df  the  rate  in  the  sense  of  fixing  its 
amount.  The  true  question  is  that  which  the  sessions 
asked,  but  which  they  must  answer  for  themselves,  by 
finding  on  the  evidence,  according  to  the  principle  we 
have  laid  down,  which  is  in  the  words  of  the  statute, 
-what  is  the  rent  at  which  the  land  might  reasonably 
be  expected  to  let  from  year  to  year,  remembering  the 
purposes  to  which  it  is  to  be  applied,  and  the  privileges 
which  the  tenant  will  enjoy  under  his  contract,  and  by 
reason  of  the  occupation,  and  after  making  all  the  de- 
ductions specified  by  the  statute.  It  by  no  means  fol- 
lows that  this  mode  of  examining  will  produce  so  great 
a  change  in  Everest s  case,  as  it  does  in  WesibrooKs  ;  the 
uu2 
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ment:  clearly,  that  bcirig  given  on  the  one  side,  it 
would  have  been  most  unjust  to  preclude  the  other 
party  from  explainimr  away  that  eyidence  of  relief}  be- 

Inhabitants  of    ^       -^  '^     ,       ^  ^ 

WiDBcoiiBB  cause,  of  course,  it  tended  to  break  down  the  settlement 
IN  THB  ooR.  j^y  hiring  and  service,  and  any  other  settlement  that 
might  be  sought  to  be  inferred  from  the  relief  giten. 
It  seems  to  me,  therefore,  that  case  raises  no  difficult 
in  our  present  decision,  and  that,  upon  the  whole,  the 
sessions  were  quite  right. 

WiGUTMAN,  J« — Upon  the  first  p<mit,  itiacontendedt 
that  the  sessions  were  wrong  in  admitting  evidence  ta 
shew  why  the  order  was  quashed,  on  two  grounds: — 
First,  that  the  oi*der  itself  was  not  a  general  order,  such 
as  those  were  in  cases  in  which  this  Court  has  held 
that  an  inquiry  might  be  made,  whether,  in  fact,  those 
orders  were  founded  upon  an  opinion  en^tertadned  by  the 
sessions  as  to  the  merits,  or  on  form  only ;  or  that  it  was 
special,  and  expressed  in  such  terms  as  would  indicate  of 
themselves  that  the  order  was  quashed  upon  the  merits. 
The  terms  are,  that  the  order  of  removal  was  made  ob 
insufficient    examinations,    and   therefore  that  it  was 
quashed.       Now,  if  it  were  a  necessary  consequence 
from  such  a  statement  by  the  sessions,  that  they  deter- 
mined the  question  of  settlement  by  that,  there  would 
be  much  weight  in  the  objection  taken;  but  it  does  not 
appear  from  that,  but  that  the  insufficiency  of  the  exam- 
inations upon  which  the  sessions  proceeded  was  mere 
insufficiency  in  point  of  form,  and  that  in  fact  the  merits 
of  the  settlement  never  may  have  come  in  question  ;  and 
therefore  it  seems  in  effect  to  be  as  general  for  tlie  pur- 
pose of  the  determination  to  which  the  sessions  arrived 
in  the  present  case,  as  if  it  had  merely  been  that  the 
order  wa«  quashed.     The  second  ground  was,  that,  ad- 
mitting that  to  be  the  case,  the  evidence  which  the 
sessions  proposed  to  admit,  and  which  it  is  said  was  the 
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The  Queen  v.  The  Inhabitants  of  Clixby.  April  2Bih. 

vJN  appeal  against  an  order  of  two  justices  for  the  re-  Ancxaminatioii 

moval  of  William  Robinson,  his  wife,  and  their  six  settlement  by 

children,  from  the  parish  of  Grasby  to  the  parish  of  vicertated,^*'l 

Clixby,  both  in  the  parts  of  Lindsey,  in  the  comity  of  ^'^^T  ®?*®'^, 

Lincoln,  the  sessions  confirmed  the  order,  subject  to  the  service,  and 

opinion  of  this  Court  on  the  following  case-  the  same  for  a 

The  examination  of  the  pauper,  William  Robinson,  ^a  l5J!^*the 

duly  taken  and  signed,  was  as  follows : — "  At  the  parish  »"d  service, 

,  ,  ,  and  under  the 

of  Clixby,  in  the  said  parts,  a  few  days  before  Old  May-  same,  I  resided 

day,  in  the  year  1818,  being  then  unmarried,  and  not  SdpSsTof  * 

having  a  child  or  children,  I  was  hired  by  W.  T.,  then  ^i'^^*^' 

of  Clixby  aforesaid,  to  serve  Messrs.  J.  F.,  J.  D.,  and  non"  during 

•^  ,  .the  said  ser- 

J.  T.,  on  a  farm  occupied  by  them  at  Clixby  aforesaid,  vice,"  taken 

for  a  year  from  the  said  Old  May-day.     I  duly  entered  ^  the  rest^ 

upon  the  said  service,  and  continued  in  the  same  for  a  ?®  examina- 
'■^  '  tion,  must  mean 

whole  year,  and  during  the  said  service  and  under  the  "  during  the 
same,  I  resided  and  slept  in  the  said  parish  of  Clixby,  said  service/' 
serving  the  said  Messrs.  J.  F.,  J.  D.,  and  J.  T." 

At  the  trial  of  the  appeal,  an  objection,  which  was 
duly  nused  by  the  groimds  of  appeal,  was  taken  to  the 
examination,  that  the  residence  of  the  pauper  in  the 
parish  of  Clixby  for  a  period  of  forty  days,  while  he  was 
in  the  alleged  service  there,  did  not  sufficiently  appear. 
The  sessions  held  the  examination  to  be  sufficient,  and. 
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January  ilit.  The  Queen  v.  The  Justices  of  Suffolk. 

When  qutftn*  IN  Michaelmas  Term,  3rd  November,  1846,  Power 
rmSaiy"Md  ^^  obtained  a  rale  nisi  for  a  mandamus  to  the  defend* 
DO  certain  fixed  mj^  ^o  cntcr  continuances,  and  hear  an  appeal  against 

days,  at  certain  ^       ^  /•!  i*nM*iii» 

places,  in  dif.  an  Order  of  two  justices  of  the  county  of  Suffolk,  m 

of  acoun^"'  the  removal  of  Henry  Alexander  and  his  family  from 

l^fZ^it^  the  parish  of  Woolpit  to  the  parish  of  Badwell  Ash, 

from  the  pre-  both  in  the  Sfud  county.     The  following  facts  appeared 

fonrteoidaya'  frotn  the  affidavits  on  which  the  rule  was  obtained : — 
> [he 4&^r*       The  county  of  Suffolk  is  divided  into  four  sessional 

Tsi'oitl'  divisions,  for  and  in  each  of  which  the  general  quarter 

appeal  to  he  scssious  havc  bccu  immemorially  held  on  a  certain  day, 

tried  in  any  one         _  ,        -  i     ^    •  ^r      -hr      ^ 

of  the  divisions,  and  at  a  ccHmn  place;  that  is  to  say,  on  the  Monday 
TMkondfwith  ^^  ^^  "Week  in  which  general  quarter  sessions  are 
rcferonce  to       fey  law  directed  to  be  held,  at  Beccles,  for  the  first 

the  first  day  of       -^      , 

the  sessions       division ;   on  Wednesday,  by  adjournment,  at  Wood- 
of  such  divi-      bridge,  for  the  second ;  on  Friday,  by  adjournment,  at 
Ae7ri^«of    iF^ich,  for  the  third;  and  on  the  following  Tuesday, 
the  sessions  he    by  adjournment,  at  Bury  St  Edmund's,  for  the  last 
peals  in  the       division.     Different  chairmen  preside  in  each  division; 
which°the  re-     ^^^  ^^^  grand  and  petty  jury  are  summoned  from  each 
fP®?^*°|J  P*"^  respectively.  By  the  practice  of  the  sessions,  all  appeals 
are  tried  at  the  sessions  held  in  and  for  the  division  in 
which  the  respondent  parish  is  situate,  and  must  be 
entered  with  the  clerk  of  the  peace  before  ten  o'clock 
on  the  first  day  of  the  sessions  for  the  respective  divi- 
sions, not   on  the  first  day   of  the   sessions  held  at 
Beccles.     Indictments  are  also  tried  only  in  the  division 
in  which  the  offence  is  committed. 

The  sessions  for  the  division  in  which  the  parish  of 
Woolpit  is  situate  were  held  at  Bury  St.  Edmund's,  on 
the  16th  of  March,  when  the  appeal  in  this  case  was 
entered  and  respited.    On  the  20th  of  June,  the  appe!- 
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It  would  be  a  correct  expression  to  say,  that  a  particular 
event  happened  during  a  certain  reign ;  yet  all  that  is 
meant  is,  that  in  the  course  of  a  certain  period  a  particu- 
lar event  happened.  This  examination  would  be  satis- 
fied by  proof,  that  in  the  course  of  the  year  the  pauper 
occasionally  slept  in  the  parish  of  Clixby,  and  is  there- 
fore bad  for  uncertainty,  on  the  authority  of  numerous 
cases,  where  the  Court  has  held,  that  no  material  ingre- 
dient of  a  settlement  should  be  left  to  inference :  Regina 
V.  The  Recorder  of  PoTUefract  (a);  Regina  v.  North 
Bovey  (b) ;  Regina  v.  Old  Stratford  (c) ;  Regina  v. 
JHonley  {d) ;  Regina  v.  St  Sepulchre  (e). 


1847. 


The  QuBKN 

V, 

Inbtbitants  of 

CUXBY. 


Lord  Denman,  C.  J. — I  really  think  the  very  few 
words  used  by  the  Court  in  the  former  case  completely 
dispose  of  the  question;  because,  when  we  find  a  correct 
and  accurate  expression  grammatically  used,  and  fully 
'  describing  that  which  the  act  of  Parliament  required  to 
be  described,  we  are  surely  justified  in  stopping  there, 
and  not  inquiring  further  whether  it  may  not  have  been 
misused  in  some  popular  and  incorrect  sense.  Now  it 
is  incorrect  to  say  a  person  was  made  a  colonel  during 
the  Peninsular  War ;  it  is  not  the  precise  mode  in  which 
that  should  be  stated.  The  word  does  not  apply  to  a 
particular  act,  but  it  does  apply  in  its  efiect  to  a  continu- 
ous act.  It  may  be  so  popularly  used  and  so  understood 
as  referring  to  any  part  of  that  time  during  which  the 
war  was  continuing.  That,  however,  does  not  make  it 
incorrect  or  ambiguous  to  state  precisely  that  during  a 
certain  time  the  party  resided  in  a  certain  parish.  It 
seems  to  me,  therefore,  that  the  popular  use  cannot  at 
all  vitiate  an  instrument  that  applies  it  correctly  in  the 
grammatical  sense  of  the  word. 


(a)  2  Q.  B.  R.  648. 

(b)  Id.  600. 

(c)  Id.  613. 


(d)  Ante,  Vol.  1,  p.  397. 
(«)  Ante,  Vol.  1,    p.  400; 
6  Q.  B.  R.  680. 
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Justices  of 
Suffolk. 


make  up  their  mindBy  either  to  abandon  their  order,  or 
to  take  such  course  as  they  might  be  advised.    Tbi» 
object  would  be  effected  by  giving  the  construction  now 
contended  for.     As  the  trial  of  this  appeal,  accorfing 
to  the  practice,  could  not  come  on  before  the  sessioDs 
were  held  at  Bury,  the  respondents  had  ample  time 
given  to  them.     But  if  the  construction  contended  for 
by  the  other  side  be  correct,  and  the  grounds  of  appeal 
are  to  be  delivered  fourteen  days  before  the  first  day  of 
the  Beccles  sessions,  then  this  result  would  follow, — 
that  wherever  a  respondent  parish  was  situated  in  the 
Bury  division,  the  service  of  the  grounds  of  appeal 
would,  in  fact,  be  made  twenty-two  days  before  the 
appeal  coidd  be  tried.     To  avoid  any  such  result,  the 
legislature,  in  the  language  used  in  this  section,  liave 
been  as  general  as  possible, — the  word  "  sessions  "  la 
simply  used,  the  only  restriction  being  the  words  which 
follow,  "  at  which  such  appeal  is  intended  to  be  tried." 
The   term    "sessions"  comprehends  sessions  held  by 
adjournment,    for  the    interpretation  clause  expressly 
says,  that  the  words  "general  quarter  sessions**  shall 
extend  to,  and  be  construed  to  include  general  or  quarter 
sessions,  or  adjournment  thereof,  for  any  county,  division 
of  a  county,  &c.,  unless  where  otherwise  provided  for 
by  the  act. 

Cur.  adv.  vult 


Erle,  J.,  now  delivered  judgment — I  think  this  rule 
ought  to  be  discharged.     The  notice  and  grounds  of 
appeal  were  given .  on  the  20th  of  June,  and  the  ses- 
sions at  Beccles  were  on  the  29th  of  the'same  month. 
They   were  afterwards,  on  the  7th  of  July,  held  by. 
ac^journment,  at   Bury   St.    Edmund's.      The    statute 
4  &  5  Will.  4,  c.  76,  s.  81,  requires    fourteen  dap' 
notice  at  least,  before  the  first  day  of  the  sessions  at 
^^llich  the  appeal  is  to  be  tried;  and  the  qnestion  tf, 
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The  Queen  v.  The  Inhabitants  of  Landkey.  April  2Bth. 

vJN  an  appeal  against  the  order  of  two  justices  of  the  On  the  trial  of 
county  of  Devon,  for  the  removal  of  Elizabeth  Wedlake,  against  an  or- 
widow,  and  her  seven  children,  from  the  parish  of  Eo-  it*ap^>eI[!^°Uiat 
borough,  to  the  parish  of  Landkey,  both  in  the  said  f/jTJJ!^^"*^ 
county,  the  sessions  confirmed  the  order,  subject  to  the  quashed  on  ap- 
opinion  of  this  Court,  on  a  case,  of  which  the  material  the  same  pa- 
parts  were  as  foUows .—  u^\o^ 

On  the  16th  of  November,  1844,  an  order  of  two  jus-  »™«  paupers, 

"         and  an  entry  of 

tices  was  made  for  the  removal  of  Elizabeth  Wedlake  it  in  the  minute 

and  her  children  from  the  parish  of  Roborough,  to  the  previous  sob- 

parish  of  Landkey ;  tlie  examinations  on  which  it  was  ?^* wasas 

founded  stated  a  derivative  settlement  of  the  pauper's  "  Order  quash- 

husband  in  the  latter  parish.      Against  this  order  an  special  entry, 

appeal  was  entered,  and  respited  at  the  next  Christmas  hwno cv^ence  • 

sessions;  and,  on  the  22nd  of  March,  1845,  the  appel-  ^«^°"  *J«™  ^^ 

,  enable  them  to 

lants  sent  notice  of  trial  for  the  following  sessions,  to-  make  such  en- 

trv  "     The 

gether  with  grounds  of  appeal,  taking  various  objections  sSsions,  after 
to  the  suflSciency  of  the  examinations  both  in  form  and  d^^™iana- 
substance.  to*?  o^  ^e  cir- 

ctfmstances 

On  the   2nd  of  April,    1845,   the  appellants  were  under  which 
served  by  the  respondents  with  the  following  notice : —  b^^mSe  de- 

**  We,  the  churchwardens  and  overseers  of  the  poor  of  cidedthatitwas 

'  ^  ^  *  not  conclusive 

the  parish  of  Roborough,  do  hereby  give  you,  the  church-  as  to  the  settle- 
wardens  and  overseers  of  the  poor  of  the  parish  of  Land-  paupers  :— 
key,  notice,  that  we  have  abandoned,  and  do  hereby  ^^o^Bwere^ 

abandon,  the  said  order,  (meaning  the  order  above-men-  ^8}^^  ^  ^ 

domg. 

tioned),  and  that  we  intend  to  appear  at  the  next  gene- 
ral quarter  sessions  only  for  the  purpose  of  quashing 
the  said  order,  and  obtaining  a  special  entry  that  such 
order  was  quashed  not  upon  the  merits ;  and  we  hereby 
undertake  and  offer  to  pay  all  the  reasonable  costs  al- 
ready incurred  by  you  in  regard  to  the  said  appeal,  up 
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1847.        ^  *^®  *^®  ^^  ^^^  service  of  this  notice  of  abandon- 
J^"^;; — '      ment" 

Tne  QuxxN 

V.  The  sessions  were  held  on  the  8th  of  Aprils  1845, 

Landket.  when  the  respondents  moved  the  Court  to  quash  the 
order,  with  an  entry  "  not  on  the  merits.^  This  was  re- 
sisted by  the  appellants.  The  examinations  and  grounds 
of  appeal  were  before  the  court,  but  no  inquiry  took 
place  as  to  the  question  of  settlement.  The  court  re- 
fused to  make  the  entry  as  required  by  the  respondents, 
but  made  the  following  one : — "  Order  quashed  without 
any  special  entry,  as  the  court  has  no  evidence  before 
them  to  enable  them  to  make  such  special  entry." 

A  second  order,  dated  6th  of  September,  1845,  was 
obtained  for  the  removal  of  the  same  paupers  from  Bo- 
borough  to  Landkey,  on  examinations  setting  forth  the 
same  facts,  and  no  others,  as  the  first  examinations. 
Against  this  order  also  there  was  a  notice  of  appeal; 
and  when  the  appeal  came  on  for  trial  at  the  next 
Michaelmas  sessions,  the  appellants  contended,  relyii^ 
on  one  of  their  grounds  of  appeal,  that  ^^  the  former 
order,  or  pass-warrant,  had  been  quashed  at  the  Easter 
sessions,  which  order,  so  quashed,  was  binding  and  con- 
clusive between  the  parishes.** 

The  appellants  proved  the  quashing  of  the  former 
order,  and  the  respondents  then  offered  evidence  to  ex- 
plain the  grounds  of  the  quashing  of  such  order,  and  to 
shew  that  it  had  not  in  fact  been  quashed  on  the 
merits;  and  the  court,  after  hearing  such  evidence, 
held,  that  the  former  order  was  not  in  their  judgment 
quashed  on  the  merits,  and  confirmed  the  order  of  the 
6  th  of  September,  subject  to  a  case  on  the  following 
point : — Whether,  under  the  circumstances  above  set 
out,  the  quashing  of  the  former  order  was  conclusive  be- 
tween the  parishes  ? 

If  this  Court  shall  be  of  opinion  that  the  quashing 
was  conclusive,  then  the  order  of  sessions  of  the  14th  of 
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October,  1845,  and  the  order  of  removal  of  the  6th  of        1847. 

September,  1845,  are  to  be  quashed;  if  otherwise,  to  be     The  Quexn 

confirmed.  .  ,  .!!'  ^    , 

Iimabitants  of 


Lanokey. 


Rowe  and  Cornish j  in  support  of  the  order  of  sessions. 
— The  entry  of  the  sessions  on  the  first  appeal  must  be 
taken  to  be  a  general  entry,  and,  as  such,  the  sessions 
were  clearly  right  in  hearing  evidence  to  explain  the 
grounds  on  which  it  was  made:  Rex  v.  fV/ieelock(a), 
Hex  V.  fFick  St.  Lawrence  {b),  Regina  v.  Widecombe^ 
inrihe-Moor{c)y  is  a  recent  case  directly  in  point,  and 
shews  that  the  sessions  did  right  in  treating  the  former 
order  as  not  conclusive,  and  in  receiving  evidence  of 
what  passed  before  the  magistrates  when  the  previous 
entry  was  made. 

Merivale  and  KarslcLke,  contra. — In  point  of  fact,  the 
sessions  received  no  explanatory  evidence  at  all;  and 
for  that  reason  this  case  is  plainly  distinguishable  from 
Jteffina  v.  Widecombe-in'the-Moor  (c).  There  there  was 
additional  matter  proved,  namely,  something  which  the 
chairman  had  stated  at  the  time  the  previous  entry  had 
been  made,  and  that  evidence  served  to  explain  the  rea- 
son of  it ;  here,  however,  the  sessions  had  before  them 
only  the  same  bare  facts  which  existed  at  the  previous 
sessions,  and  those  facts  unexplained;  consequently, 
they  were  incompetent  to  vary  the  entry  already  made. 
Regina  v.  St.  Anne^s^  Westminster  (d)  shews,  that  a  sub- 
sequent sessions  may  explain,  though  they  cannot  stul- 
tify, an  entry  of  a  previous  sessions ;  and  in  Regina  v. 
Church  Knowle  {e\  where  an  order  had  been  quashed  on 
the  motion  of  the  respondents,  and  assented  to  by  the 
appellants,  but  no  reason  was  stated  on  either  side,  it 

(a)  6  B.  &  C.  611.  (d)  Ant^,  p.  626. 

{b)  6  B.  &  Ad.  626.  (e)  7  A.  &  E.  471. 

(e)  Ante,  p.  639. 
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1847.  was  held,  that  this  was  condusive  between  the  pariaheB. 

The  QnKXN>  That  case  is  a  strong  authority,  therefore,  for  the  pre- 

inhawtimuof  Bent  appellants. 


Landket. 


Lord  Denhan,  C.  J. — It  appears  to  me  that  tk 
sessions  have  done  quite  right  It  was  open  to  them  to 
find  that  the  pi*evious  order  wlbs  quashed  not  on  the 
merits ;  and  it  is  plain  that  it  was  not  quashed  on  the 
merits,  because  the  respondents  did  not  come  prepared 
to  inquire  into  them,  and  gave  notice  of  thdb:  intention 
to  get  the  order  quashed,  by  which  their  motives  were 
explained.  They  gave  notice  that  they  abandoned, 
and  that  they  would  apply  for  a  special  entry  that  the 
order  was  quashed  not  on  the  merits ;  and  at  the  sessicnis 
there  was  not  even  an  attempt  to  preclude  them  from 
abandoning  their  order.  We  should  repeal  a  practice 
which  we  have  ourselves  recommended,  if  we  said  that 
the  sessions  were  bound  to  hold  that  the  first  order  was 
quashed  generally.  We  think  that  evidence  was  ad- 
missible to  shew  why  it  was  quashed ;  and  that  nothing 
can  be  more  beneficial  than  that  parties  really  desirous 
of  trying  a  question  should  be  enabled  to  do  so  in  this 
manner^  if  they  place  the  other  side  in  precisely  the 
situation  in  which  they  were  before  the  order  was 
made. 

Patteson,  J. — When  an  order  is  quashed  generally 
the  sessions  may  inquire  whether  it  has  been  quashed 
on  the  merits  or  not.  Here,  though  the  notice  of  aban- 
donment did  not  state  the  precise  ground  of  abandoning 
the  order,  it  stated  that  the  respondents  woidd  appear  to 
obtain  an  entry  that  it  was  quashed  not  on  the  merits; 
what  did  that  mean  but  that  they  were  not  abandoning 
on  the  merits  ? 

WiGHTMAN,  J. — The  circiunstances  pointed  out  by 
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my  Lord  and  my  Brother  Patteson,  distinguish  this  case 
from  Regina  v.  Church  Knowle  (a).  The  entry  is  not 
merely  that  the  order  should  be  quashed,  but  that  there 
was  no  evidence  before  the  justices  to  shew  why  it  was 
quashed ;  from  which  it  is  plain  there  was  no  evidence 
before  the  fii'st  sessions  to  quash  it  on  the  merits. 
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Inhabitants  of 
Landket. 


Erle,  J. — I  think  the  decision  of  the  sessions  right;  and 
that  it  is  of  great  importance,  that,  where  an  objection  is 
taken  on  some  point  of  form,  the  removing  parish  should 
have  an  opportunity  to  obviate  the  objection,  and  come 
again  and  try  the  real  question  between  the  parties. 

Order  of  sessions  confirmed, 
(a)  7  A.  &  E.  471. 


The  Queen  v.  The  Inhabitants  of  Banoor. 


April  28th. 


An  order  of  two  justices  of  Carnarvonshire  (dated  9th  An  order  for 
of  May,  1845),  was  made  for  the  removal  of  Robert  ^J^l^^^f^om 

Griffith  and  his  wife  Rosa  from  the  parish  of  Bangor  to  B-  ]<>  L.  was 

*       ,  °  made  upon  cx- 

the  parish  of  Llandwrog,  both  in  the  said  county.  aminations. 

The  examinations  on  which  the  order  was  made,  so  that  he  had 

far  as  they  were  material  to  this  case,  were  as  follows: —  SStlciS^tlL" 

Robert  Ghriffith,  the  pauper,  said — "  I  am  about  fifty-  ^  o^  "«^'  ? 

*      *  ^  ^  •'      that  he  married 

three  years  of  age.     When  I  was  a  child  I  lived  with  in  I812  (being 
my  father,  Griffith  Roberts,  at  Llanvachraeth,  in  the  ye^old)7that 
county  of  Anglesey.     I  left  my  father's  house  when  I  ^riedTaw" 
was  eiffht  vears  old,  and  went  into  service  in  the  parish  condtime  in 

«  ^ ,  f  1      1  .  .  ,  1824,  soon 

of  Llanvachraeth,  but  was  never  m  service  under  a  after  which  the 

father  received 
relief  from  L.,  while  residing  out  of  that  parish,  and  continued  to  do  so  till  his  death,  and 
that  the  pauper's  grandfather  had  lived  and  died  in  L. : — Held,  that  the  eiaminations  were 
insufficient  to  prove  a  derivative  settlement  of  the  pauper  in  L.,  as  it  did  not  appear  from 
them  that  the  relief  given  to  his  &ther  had  reference  to  a  settlement  gained  by  hun  previous 
to  the  pauper's  emancipation  by  marriage  in  1812. 
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yearly  hiring,  or  did  any  act  whatever  whereby  to  gui 
a  settlement  in  my  own  right.  In  or  about  the  month 
of  Aprils  1812,  I  was  married  by  banns  in  the  parieb- 
Bangor,  church  of  Bodedem,  in  the  county  of  Anglesey,  to  my 
present  wife,  by  whom  I  have  five  children,"  naming 
them.  (Then  followed  a  statement  of  chargeability,  &c) 
Catherine  Owen,  in  her  examination^  stated — '*Iam 
sixty-dx  years  of  age.  In  or  about  the  month  of  No- 
vember, 1824,  I  was  married  by  banns  in  the  pari^ 
church  at  Llechylched,  in  the  county  of  Anglesey,  to 
Griffith  Roberts,  of  Bededem  (the  pauper's  father),  m 
the  sud  county  of  Anglesey,  labourer.  I  was  Ui 
second  wife,  and  he  had  then  five  children  (naming 
them)  by  his  first  wife.  After  our  marriage  we  lived 
at  Bodedem,  and  my  said  husband  died  in  the  parish  of 
Bodedem  about  five  years  and  a  half  afler  our  marriagei 
Soon  after  we  were  married,  my  said  husband,  beii^ 
lame  and  unable  to  work,  applied  to  the  overseers  of  the 
parish  of  Llandwrog,  in  the  county  of  Carnarvon,  in 
which  parish  his  settlement  was,  for  relief^  which  wu 
granted  him,  and  he  continued  to  receive  it  imtil  lus 
death.  I  used  to  go  to  the  parish  officers  of  LLmdwivg 
for  it,  and  was  paid  at  first  at  the  rate  of  one  shilling  t 
week,  afterwards  at  the  rate  of  eighteen  pence  a  week> 
and  afterwards  at  the  rate  of  two  shillings  a  week.* 
"  During  the  whole  time  my  said  husband  was  so  re- 
lieved by  the  parish  of  Llandwrog,  he  was  residing  m 
the  said  parish  of  Bodedem,"  &c  **  My  said  husband, 
Griffith  Roberts,  never  to  my  knowledge  and  belief, 
gfuned  a  settlement  in  his  own  right,"  "  My  said  hu«- 
band's  father  and  mother  lived  in  the  parish  of  Lland- 
wrog, and  they  died  in  that  parish  shortly  before  our 
marriage."  "  His  son,  the  examinant,  Robert  Griffith, 
was  always  considered  a  legitimate  child,"  &c. 

Against  this  order  the  parish  of  Llandwrog  appealed 
allegmg,  among  other  grounds  of  appeal,  that  the  exami- 
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nations  were  bad,  "  because  it  appeared  upon  the  face         1847. 
of  the  examination  of  the  eaid  Robert  Griffith,  that  he.     The  Qubsn 
the  said  Robert  Griffith,  was  married  to  his  said  wife    inhabitints  of 
Kosa,  and  accordingly  was  emancipated  from  his  said       Banoor. 
father  before  the  relief  mentioned  in  ,the  examination  of 
the  said  Catherine  Owen,  and  by  her  stated  to  have  been 
given  to  her  and  the  said  Griffith  Roberts,  was  given  to 
her  and  the  said  Griffith  Roberts,  or  either  of  them." 

On  the  hearing  of  the  appeal,  the  appellants  objected 
that  the  examinations  were  insufficient  to  support  the 
order,  on  the  grounds  above  stat^.  The  court  over^ 
ruled  the  objection,  and  the  hearing  of  the  appeal  was 
proceeded  with,  and  it  was  then  proved  by  the  respond- 
ents' witnesses  that  Griffith  Roberts,  the  pauper's  father, 
had  resided  out  of  the  parish  of  Llandwrog  for  many 
years  previous  to  the  pauper's  marriage  in  1812,  and 
ever  afleiheards.  Relief  given  by  the  parish  of  Lland- 
wrog to  the  pauper's  father  in  1824,  while  residing  out 
of  the  parish,  was  also  proved. 

The  court  quashed  the  order,  subject  to  a  case  for  the 
opinion  of  the  Court  of  Queen's  Bench ;  first,  whether 
the  examinations  were  sufficient  to  support  the  order  of 
removal ;  and,  if  they  were  sufficient,  secondly,  whether, 
under  the  cireumstances  before  stated,  the  pauper  was 
entitled  to  a  settlement  in  the  parish  of  Llandwrog,  so 
derived  from  his  father. 

Jn  case  this  Court  should  be  of  opinion  that  the  exa- 
minations were  insufficient  to  justify  the  making  of  the 
order  of  removal,  or  that  the  pauper  is  not  entitled  to  the 
settlement,  then  the  judgment  of  the  sessions  to  be  con- 
firmed ;  if  otherwise,  the  order  of  the  sessions  to  be  re- 
versed, and  the  order  of  removal  confirmed. 

Townsend^  in  support  of  the  order  of  sessions. — The 
sessions  were  right  in  quashing  the  order.  The  exami- 
nations fail  in  a  material  point,  namely^  in  not  shewing 
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1847.        that  the  settlement  of  the  pauper's  father  in  Llandwrog 

rp^^"^[^jj     was  gained  previous  to  the  pauper's  .emancipation  in 

^'       ^   1812.     The  evidence  of  the  father's  settlement  was  the 

Inhabitants  of  ,  , 

Bangor,  relief  given  to  him  by  the  appellant  parish  in  1824;  but 
it  is  consistent  with  all  that  appears  on  the  examinations, 
that  that  relief  was  given  on  account  of  a  settlement 
gained  subsequent  to  1812^  the  date  of  the  son's  emand- 
pation.  It  was  therefore  left  uncertsun  whether  the 
pauper  ever  derived  any  settlement  from  his  father  in 
the  appellant  parish^  and  no  presumption  can  be  made  as 
to  the  time  of  emancipation:  Regina  y.  Lilleshall {a\ 
and  Regina  v.  Brighthelm8tone{by  The  Court  here 
called  on 

Yardleyy  contrL — It  may  have  been  impossible  for 
the  respondents  to  shew  the  commencement  of  a  deriva- 
tive settlement;  it  may  have  commenced  many  genera- 
tions back.     If  it  commenced  subsequently  to  I8I29  the 
appellants  might  have  proved  that.      XWighiman^  J.— 
Though  you  might  not  be  able  to  go  back  to  its  cwn- 
mencementy  might  you  not  have  shewn  the  settlement 
of  the  pauper's  father  to  have  existed  prior  to  1812?] 
That  does  appear  if  the  whole  of  the  evidence  is  taken 
together,  for  it  was  proved  that  long  previous  and  up  to 
the  pauper's  marriage  in  1812,  and  always  afterwards^ 
his  father  had  resided  out  of  the  appellant  parish;  conse- 
quently, it  was  impossible  that  he  could  gain  a  settlement 
there  subsequent  to  1812,  and  the  non-emancipation  of 
the  son  will  be  presumed  up  to  that  date:  Regina t. 
Lilleshall  (a) ;  Regina  v.  Brighthehnstone  (ft).   [  Wigtdman, 
J. — Those  facts  do  not  appear  from  the  original  exami- 
nations which  are  in  question,  but  partly  from  the  en- 
dcnce  on  the  hearing  of  the  appeal.]     They  may  be 
fairly  inferred  from  the  examinations  alone.     [Wight" 

(a)  Ant^,  Vol.  1,  p.  576.  (Jb)  Ant^  p.  7. 
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marii  J. — The  settlement,  as  far  as  the  examinations  go, 
may  have  been  gained  in  1813.  Lord  Denman,  C.  J. — 
You  might  have  shewn  the  settlement  to  have  com-    ,  , 

Inhabitants  of 

menced  at  any  date  prior  to  1812,  if  the  fact  was  so.]  Bangor. 

Per  Curiam  (a). 

Order  of  sessions  confirmed. 

(a)  Before  Lord  Denmany  C.  J.,  PatteaoUy  fVightman,  and 
ErUy  Js. 


Dale  v.  George  Pollard,  Benjamin  Briggs  Popple-     jpril  30th. 
WELL,  John  Andrew,  and  George  Waddington. 

JlvEPLEVIN. — Cognizance:    That    the    defendants  Byaut.ssGeo. 

were  bailifis  of  John  Plumbe  Tempest,  John  Green  j/ ^y  pc^n  ' 

Paley,  Matthew  Thompson,  Henry  Wickham  Hird,  JJ^JX"^* 

and  Charles  Hardy,  Esquires,  justices   of  the  peace  rate,  the  ▼aii- 

Ibr  the  West  Riding  of  the  county  of  York ;  and  the  haa  not  been 

plaintifi^,  a  rated  inhabitant  of  the  township  of  Bradford,  Jny^EcclesiMd- 

in  the  parish  of  Bradford,  in  the  said  riding ;  that,  on  ^  ^^T^*  ^® 

the  14th  of  May,.  1841,  a  church-rate  was  made  for  the  before  two  jna- 

repairs  of  the  church  of  the  said  parish,  by  which  rate  examine  upon 

the  pkintiff  was  duly  rated  in  a  sum  below  £10,  to  wit,  ^'^^"^f  ^^ 

in  the  sum  of  Is.  5d, ;  that  the  defendants.  Pollard  and  complaint,  and 

order  payment^ 

Fopplewell,  were  at  the  said  time,  when  &c.,  church-  &c. ;  bat  if  the 
wardens  of  the  sfdd  parish  church,  and  as  such  de-  ratebedia- 
xnanded  from  the  plaintiff  the  said  sum  of  1*.  5d,^  which  ^^^JJ!^f°°" 
the  plaintiff  refused  to  pay,  whereupon  he  the  said  pvcntothe 
plaintiff  was,  on  the  19th  of  July,  1841,  summoned  to  person  ddspnt- 
appear  before  the  aforesaid  justices  to  shew  cause  why  JlJIu^forlStf 

giving  judg- 
ment in  the  case. 
Where  a  penon,  summoned  before  the  justices  under  this  act,  gave  them  notice  that  he 
should  not  contest  the  validity  of  the  rate  in  an  Ecclesiastical  Court,  but  commence  actions 
in  the  Courts  of  common  law  against  them,  and  all  persons  concerned  therein,  for  all  acts 
connected  with  the  said  rate,  wluch  he  should  be  advised  were  illegal  i-^Hddt  that  this  was 
sufficient  notice. 

Tlie  jurisdiction  of  the  justices  depends  on  the  bon&  fide  intention  of  the  person  inm- 
moned  to  dispute  the  rate,  sod  that  is  a  matter  for  them  to  ascertain. 

VOL.  IL  XX  N.  8.  C 
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1847.  h®  lefiised  to  pay  the  said  sum  of  Is.  5d. ;  and  that  the 
said  justioeB^  having  duly  examined  &c»5  iasued  an  order 
under  thi^  hands  and  Beals,  dated  the  2l8t  of  Julji 

1841,  ooQimanding  the  pkdntiff  to  pay  to  the  said  Polr 
krd  and  Popplewell  the  said  sum  of  Is.  5d,,  together 
with  the  further  sum  of  ITs,  for  their  costs  and  chargeB; 
that  Ihe  said  order  was  duly  served  on  the  plaintifl^  bat 
that  he  still  refused  to  pay  the  sums  therein  mentioned; 
whereupon  ailerwards,  to  wit,  on  &c.,  the  ^  said  justioee 
issued  their  warranty  directed  to  the  said  John  Andrew, 
then  being  constable  of  Bradford  aforesaid^  comraanding 
him  to  levy  the  said  sums  by  distress  and  sale  of  the 
goods  of  the  plaintiff;  by  virtue  of  which  warrant  the 
said  John  Andrew,  and  the  other  defendants,  as  his  ser- 
vants, and  as  baUifis  of  the  said  justices  as  aforeaaid, 
acknowledge  the  taking  of  the  goods  of  the  plaintii^ 
&C.  Verification. — Pleas:  1.  De  injnrid.  Issue  thereoo. 
2.  That  defendants  ought  not  to  acknowledge  the 
taking,  &c.,  because  the  plaintiff  at  the  time  of  the  ex» 
amination  by  the  said  justices  in  the  cognizance  men- 
tioned, and  before  the  making  by  them  of  the  said 
order  of  the  21st  July,  1841,  disputed  the  validity  of 
the  Bsid  rates,  and  gave  notice  to  the  said  justices  of  hb 
so  disputing  it.     Verification.    Wherefore  &c. 

Replication :  That  plaintiff  did  not  dispute  die  vafi* 
dity  of  the  said  rate,  or  give  notice  of  his  disputing  the 
validity  of  it  to  the  said  justices  in  manner  and  fbiniy 
&c     Issue  thereon. 

The  action  was  tried  at  the  York  Summer  Aasifefl^ 

1842,  before  Lord  Denman^  C.  J.,  when  a  verdict  wis 
foimd  for  the  plaintiff,  with  3/.  3«.  damages;,  subject  to  a 
special  case  to  be  stated,  from  which  the  Court  wai  to 
draw  such  inferences  as  they  should  think  a  jury  ou^ 
to  draw  (a).   The  case,  which  was  drawn  up  accordiz^yf 

(a)  It  was  agreed,  that  either  diet,  if  the  Court  should  so  di* 
party  was  to  be  at  liberty  to  rect,  with  such  findings  as  thej 
turn  the  case  into  a  special  ver-    ihoidd  direct  to  form  part  of  it 
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after  setting  out  the  pleadings  at  length,  proceeded  to        i847 
state  the  following  facts  as  proved  at  the  trial : — 

On  the  6th  of  May,  1841,  a  monition  issued  out  of 
the  Consistory  Court  of  the  Archbishop,  of  York,  by 
which  Popplewell  and  Pollard,  the  said  churchwardens, 
were  peremptorily  monished,  among  other  things,  to  call 
a  vestry  for  the  purpose  of  making  a  rate  for  the  repair 
of  the  palish  church  of  Bradford,  in  piursuance  of  which 
a  vestry  was  held  on  the  14th  of  the  same  month.  The 
monition  was  read  to  the  meeting  by  the  chairman,  and 
Popplewell,  the  senior  churchwarden,  moved  that  a  rate 
amounting  to  383^  4^.  2d.  be  made  for  the  necessary 
repairs  of  the  church,  and  that  that  sum  should  be  borne 
by  each  township  in  certain  proportions  then  stated. 
And  he  also  moved  that  one  halfpenny  in  the  pound  be 
assessed  upon  all  property  rateable  for  the  relief  of  the 
poor  in  the  township  of  Bradford.  This  motion  was 
seconded  by  Pollard,  the  other  churchwarden.  A  rate- 
payer present  then  proposed,  that  ^^  there  be  no  church- 
rate  for  the  parish  church  of  Bradford  for  the  current 
year."  Popplewell's  motion  having  been  put  to  the 
meeting  by  the  chairman,  and  the  negative  which  in- 
volved the  second  proposition,  the  original  motion  was 
rejected  by  a  large  majority.  The  churchwardens, 
however,  refused  to  acquiesce  in  this  course  pursued  by 
the  majority,  as  not  being  in  obedience  to  the  monition, 
and  announced  to  the  meeting  that  they,  the  church- 
wardens, should  proceed  to  lay  a  rate  on  their  own 
authority,  with  the  consent  of  the  minority  in  vestry 
assembled.  This  was  accordingly  done;  and  also  the 
sum  of  one  halfpenny  in  the  pound  was  assessed  on  the 
township  of  Bradford  in  the  terms  before  mentioned, 
and  a  statement  made  of  the  particular  items  for  which 
the  rate  was  required.  From  an  extract  from  a  book 
called  the  ^'  assessment  or  rate-book,"  it  appeared  that 
the  plaintiff  was  rated,  pursuant  to  the  rate  so  made  by 

xx2 
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1847.  ^  the  minority,  at  Is.  Sd.,  for  his  property  in  the  townahip 
of  Bradford,  which  sum  would,  in  respect  of  his  pro- 
perty there,  be  that  which  he  would  be  liable  in  the 
case  of  a  lawful  church-rate  to  pay. 

The  case  then  stated  the  customary  mode  of  collect- 
ing rates  in  the  township  of  Bradford^  and  the  prop(x^ 
tions  borne  by  each  township  in  the  pariah. 

The  rate  in  question  was  never  questioned  in  any 
Ecclesiastical  Court;  and  the  churchwardens,  on  the  17th 
of  July,  1841,  duly  gave  the  plaintiff  notice  of  the  sud 
rate,  and  demanded  payment  of  the  said  sum  of  Is.  SJL, 
which  he  altogether  refused  to  pay.   Pollard,  thereupcm, 
on  the  19th  of  July,  1841,  procured  a  warrant  requiring 
the  pbdntiff  to  appear  before  the  justices  of  the  nid 
West  Riding,  to  shew  cause  why  he  refused  to  paj 
the  above  sum.      The  plaintiff,  on  the  21st  of  July, 
appeared  accordingly  before  John  Plumbe  Tempest, 
Charles  Hardy,  John  Green  Paley,  Matthew  Thonq)- 
son,  and  Henry  Wickham  Hird,  Esquires,  who  thea 
duly  examined,  upon  oath,  into  the  merits  of  the  com- 
plaint, and  thereupon  duly  (on  the  assumption  that 
notice  ef  the  validity  of  such  allied  rate,  or  the  lialnlity 
of  the  plaintiff  to  pay  the  same  being  disputed,  was  not 
given  to  the  justices  in  conformity  with  the  staL  53  Gea 
3,  c  127,  s.  7,)  made  an  order  directing  the  plaintiff  .to 
pay  the  siud  sum  of  Is,  StLy  together  with  the  fnrtber 
sum  of  17^.  for  costs.     On  the  attendance  before  the 
justices,  and  before  the  order  last-mentioned  was  made, 
the  minutes  of  the  vestry  meeting  were  read  to  the  ji»- 
tices,  and  it  was  proved  that  the  plaintiff's  proportion 
of  the  rate,  according  to  the  assessment  or  rate-book,  was 
Is.  5(Lf  and  that  he  was  rateable  to  that  amount,  assum- 
ing the  rate  to  be  valid,  and  that  the  l^.  5d,  had  been 
demanded  of,  and  payment  of  it  refused  by  him.    The 
justices  asked  the  attorney  of  the  plaintiff,  who  attended 
with  him,  if  he  had  anything  to  say  against  the  payment 


\ 


EASTER  TERM,  10  VICT.  636 

of  ihe  1*.  5rf.,  to  which  the  attorney  answered,  "The  ^847. 
course  I  intend  to  pursue  is  to  put  in  a  written  notice ;" 
when  the  chairman  said  to  him,  "  I  suppose  that  is  to 
dispute  the  validity  of  the  rate ;"  to  which  the  attorney 
answered,  "  No,  we  shall  not  dispute  the  validity  of  the 
rate ;  we  shall  not  try  the  validity  of  the  rate  before 
these  justices,  but  we  will  merely  give  you  a  written 
notice."  The  attorney  also  said  he  would  bring  an  ac- 
tion against  the  magistrates  if  they  enforced  the  rate ; 
and  he  also  then,  before  the  order  was  made,  served 
the  justices  with  a  written  notice  in  the  following 
'words: — 

**To  her  Majesty's  justices  of  the  peace  for  the 

West  Riding,  in  the  coimty  of  York. 
**  I,  the  undersigned,  do  give  you,  and  each  of  you, 
notice,  first,  that  I  protest  against  the  church-rate  al- 
leged to  have  been  laid  for  the  parish  of  Bradford,  in  the 
said  riding,  as  being  an  attempt  to  impose  an  unscrip- 
tural  and  oppressive  tax  upon  all  denominations  of 
Christians,  for  the  benefit  of  one  denomination  only ; 
secondly,  that  I  shall  not  contest  the  validity  of  the  sidd 
rate  in  the  Ecclesiastical  Courts ;  and  thirdly,  that  I  shall 
commence  actions  in  the  courts  of  common  law  against 
you,  and  all  other  persons  concerned  therein,  for  all  acts 
and  proceedings  connected  with  the  said  rate  which  I 
shall  be  advised  are  illegal. 

"  Dated,  &c.  "  John  Dale." 

The  justices  at  the  time,  and  before  they  made  the 
order,  knew  the  plaintiff  denied  and  disputed,  and  in- 
tended to  deny  and  dispute,  the  right  of  a  minority  to 
impose  a  church-rate  against  the  votes  of  a  majority. 

It  was  deposed  to  by  a  witness  at  the  trial,  that,  on 
the  1st  of  September,  1841,  the  churchwardens  applied 
to  the  justices  for  a  warrant  to  levy  the  said  sums  of 
money ;  that,  on  that  occasion,  the  plaintiff  not  being 
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1847.        present,  it  was  sworn  before  the  jasticeB  by  the  defend- 
ant, John  Andrews,  the  constable  of  Bradford,  that  be 
had  shewn  the  plaintiff  the  said  order,  and  aerred  Urn 
with  it,  and  demanded  the  sums  of  Is.  6d.  and  17t.  men- 
tioned therein,  and  that  the  plaintiff  had  relbaed  to  pay 
either  of  them.     [The  evidence  of  this  witaess  was 
objected  to,  but  received,  subject  as  herrinbefore  men- 
tioned.]    It  also  appeared  that  Andrews,  on  that  occa- 
sion, produced,  at  the  same  time,  the  order  bearii^  an 
indorsement  in  his   handwriting,  stating  tike  aerrioB 
thereof,  in  conformity  with  the  above  evidence. 

The  justices,  after  hearing  that  evident,  naade  their 
warrant  to  levy  the  siud  sums  of  Is,  5d.  and  17a 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
plaintiff,  directing  the  said  warrant  to  the  said  Jobi 
Andrews,  and  others  whom  it  might  concern^  and  under 
this  warrant  two  books  of  the  pliuntiff  were  seized  m  hk 
house  at  Bradford,  which  was  the  taking  in  respect  of 
which  the  action  was  brought 

The  third  question  for  the  opinion  of  die  Court  waa^ 
whether  the  ver^ct  on  the  last  issue  should  be  found 
for  the  plaintiff  or  the  defendants  (a). 

EUxs  (JBaines  was  with  him),  for  the  plaintiff— 
First,  as  to  the  question  raised  by  the  second  isso^ 
namely,  whether,  before  the  justices  made  their  order  of 
the  21st  of  July,  the  plaintiff  gave  them  notice  that  he 
disputed  the  validity  of  the  rate.  That  arises  under  t 
proviso  contained  in  sect  7  of  the  53rd  Greo.  3,  c.  127, 
which  declares,  that,  if  the  ^'  validity  of  a  rate,  or  the 
liability  of  the  person  from  whom  it  is  demanded  to  psj 
the  same  be  disputed,  and  the  person  ^sputing  the  stme 
give  notice  thereof  to  the  justices,  the  justices  shall  tat' 

(a)  Three  other  questions  were  reserved  in  the  case,  but  the 
jadgment  of  the  Ceurt  was  i^ven  on  one  only.  - 
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bear  giving  judgment  thereupon,"  &c.  Two  authorities  1847. 
only  are  to  be  found  on  thia  proviso :  Rex  v.  The  Chapel- 
wardens  of  Mihrow  (a),  and  Rex  v.  Wrottesley  {b).  In 
the  former  it  was  held,  that  to  give  notice  to  the  justices 
of  bringing  an  action  against  any  person  who  ventures 
to  levy  a  rate,  is  sufficient  to  dispute  the  validity  of  it. 
In  the  latter,  that  it  is  not  enough  simply  to  state  an 
intention  to  dispute  the  validity  of  a  rate :  but  that,  in 
order  to  oust  the  jurisdiction  of  the  justices,  they  must 
be  satisfied  that  there  is  a  bon4  fide  intention  to  do  sa 
Here  there  was  undoubtedly  a  dispute.  It  is  true  that 
the  plaintiff^  notice  stated  that  he  should  not  dispute 
the  rate  in  the  Ecclesiastical  Courts,  but  the  reason  of 
that  was  obvious;  no  rate,  as  he  contended,  was  made: 
consequently,  as  was  held  in  Veley  v.  Burder  (c),  there 
was  nothing  on  which  the  Spiritual  Court  could  adjudi- 
cate. This  very  rate  was  before  this  Court  in  Regina- 
V.  Thomas  (d),  and  being  a  customary  rate,  it  was  ob- 
served by  Lord  Denmany  C.  J.,  in  giving  judgment,  that 
that  might  undoubtedly  be  the  means  of  bringing  intO' 
the  temporal  courts  matters  that  could  otherwise  have 
originated  in  none  but  a  spiritual  jurisdiction.  Besides; 
the  statement  by  plaintiff's  attorney,  that  he  would 
bring  an  action  against  the  justices  if  they  enforced  the 
rate,  clearly  brings  the  case  within  the  authority  of  Rex 
v.  The  Chapelwardens  of  Milnrow  (a).  [The  arguments 
of  coimsel  on  the  other  points  in  the  case  are  omitted, 
as  the  judgment  of  the  Court  was  confined  exclusively 
to  the  notice  to  dispute  the  validity  of  the  rate.] 

CowUnffy  (  TomUnson  was  with  him),  contrdr. — If  the 
plaintiff,  in  fact,  disputed  the  validity  of  the  rate,  he 
ought  to  have  pointed  ^out  to  the  justices  some  par^ 


(a)  5  M.  &  S.  248.  (c)  12  A.  &  E.  266. 

(b)  1  B.  &  Ad.  648.  (d)  3  Q.  B.  R.  689. 
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ticular  objection  to  it,  and  one  which  might  have  been 
decided  by  the  Ecclesiastical  Courts.     Unleaa  the  objec- 
tion was  of  such  a  nature  as  to  bring  the  matter  within 
their  cognizance,  the  justices  would  not  be  ousted  firom 
their  jurisdiction ;  as,  in  all  other  cases,  if  they  dedde 
wrong,  there  is  an  appeal  given  to  the  quarter  sesmons, 
which  would  be  nugatory,  if  the  mere  general  state- 
ment of  an  intention  to  dispute  a  rate  remoyed  it  at 
once  from  the  justices'  jurisdiction^     In   Sex  y.  The 
Chapelwardem  of  MUnrow  (a),  the  objection  to  the  rtte 
was  not  general,  but  a  reason  was  specified,  namely, 
that  the  person  refusing  to  pay  had  no  seat  in  the 
church ;  that  was  an  objection  which  the  Ecclesiastical 
Court  could  decide  upon.    Lord  EUenbortmghy  C.  J.,  in 
giving  judgment,  says :   '^  Perhaps,    if  a   person  was 
merely  to  say  before  the  justices  that  he  disputed  the 
rate,  it  wonld  not  be  sufficient,  inasmuch  as  he  ought 
to  shew  something  to  manifest  that  he  disputed  it  bonl 
fide."    Rex  v.  Wrotte$Uy(b\  too,  is  to  the  same  effect: 
there  a  mandamus  was  granted,  commanding  the  jus- 
tices to  examine  into  the  comphdnt;  and  Liord  Tenter' 
den,  C.  J.,  said :  ^'  At  least,  it  will  not  come  to  this 
strange  absurdity,  that  a  man,  by  merely  saying, '  I  <Ss- 
pute  the  validity  of  the  rate,'  shall  put  an  end  to  the 
jurisdiction  of  the  justices."    These  two  cases,  there- 
fore, do  not  go  the  length  contended  for  on  the  other 
side.     In  Regina  v.  The  Inhabitants  of  SL  demenfs  (e), 
a  rate  had  been  questioned  in  the  Ecclesiastical  Court; 
and  it  was  argued,  that,  although  the  proceedings  there 
were  afterwards  abandoned,  yet  that  the  justices  could 
not  act,  as  the  mere  abandonment  of  the  proceedings 
did  not  put  an  end  to  the  suit;  but  this  Court  held  that 
the  justices  had  jurisdiction,  on  the  ground  that  no  de- 
fence had  been  made  in  the  Ecclesiastical  Courts,  and 

(a)  5  M.  &  S.  248.    (b)  1  B.  &  Ad.  648.     (e)  12  A.  &  £.  177. 
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because  proceedings  there  were  clearly  at  an  end.  1847. 
[£r&,  J. — In  this  case,  by  saying  he  would  not  go  to 
the  Ecclesiastical  Court,  the  pldntiff  probably  meant 
that  he  would  let  judgment  go  by  default  there,  and 
remove  the  proceedings  by  prohibition.]  If  he  had 
stated  that  to  the  justices,  the  case  would  have  been  dif- 
ferent; the  plaintiff,  however,  did  not  say  he  would 
dispute  the  jurisdiction  of  the  Ecclesiastical  Court,  but 
only  that  he  would  not  go  there.  [  Wigktmanj  J. — Ac- 
cording to  the  cases  cited,  the  bona  fides  of  the  intention 
to  dispute  seems  to  be  the  point  to  be  ascertained.] 

Lord  Denman,  C.  J. — I  think  it  not  at  all  improbable, 
that  the  Legislature  may  have  meant  that  the  53  Geo.  3, 
c.  127,  8.  7,  should  be  applicable  in  every  case  of  a  rate 
below  a  certain  sum,  and  of  which  there  was  no  inten- 
tion to  dispute  the  validity  in  the  Ecclesiastical  Court; 
but  they  have  not  said  so>  and,  it  may  be,  for  a  very 
good  reason,  as  it  may  be  more  properly  a  question  for 
this  Court  to  decide  in  an  action  which  may  be  the  best 
mode  of  disputing  it.  Mr.  Cowling  is  obliged  to  qualify 
the  word  ^'  dispute"  used  in  the  act,  as  meaning  a  dis- 
pute in  the  Ecclesiastical  Court ;  but,  for  the  reason 
given,  that  view  cannot  be  sanctioned.  Here  there  was 
a  notice  of  an  objection  of  a  general  kind ;  next,  the 
plaintiff  said,  that  he  would  dispute  the  rate  in  a 
common-law  court;  thirdly,  that  a  minority  could  not 
make  a  valid  rate.  We  must  see  that  there  was  a  bon& 
fide  intention  to  dispute.  The  plaintiff  may  have  meant 
to  say,  ^^  I  shall  take  no  steps  in  the  Ecclesiastical 
Court  f  and  our  late  proceedings  shew,  that  there  was 
good  ground  for  deliberating  whether  he  should  do  so 
or  no  (a). 

Patteson,  J. — This  is  a  question  of  fact  to  be  deter- 
(a)  See  QosUng  v.  Vdey.l  (i.  B.  R.  406. 
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1847.  J. — I  cannot  at  all  see  how  this  can  aasnine  anj  other 
Thb  Qubek  appearance  than  that  of  an  inquiry  into  a  matter  of 
JusJoes  of  ^^**  ^^'  ^^^  *^®  demeanour  of  the  witness  called»ar 
FLfimHiRB.  their  own  knowledge,  or  from  any  other  reason,  the 
justices  thought  he  was  not  to  be  belieyed,  they  had  a 
right  to  determine  that  the  township  did  not  maintun  its 
own  poor.]  In  Rex  v.  T/ie  Justices  of  Gloucestershire  (d^ 
a  mandamus  was  granted,  though  the  sessions  had  de- 
cided on  what  was  as  much  a  question  of  fact  as  the 
present.  \Erle^  J. — There  was  no  question  of  fact 
there.  The  sessions  in  that  case  were  mistaken  in  law 
in  supposing  that  one  overseer  could  not  appeal  against 
his  co-overseer.]  In  Regina  v.  The  Justicesof  Cheshirt{h\ 
where  a  court  of  quarter  sessions  refused  to  hear  an 
appeal  against  an  order  of  removal,  on  the  ground  that 
the  appellant  parish  had  not  two  l^al  overseers,  becaiue 
one  of  them  claimed  an  exemption  from  serving  the 
oiBce,  but  his  claim  had  not  been  allowed,  it  was  held 
that  a  mandamus  to  hear  would  issue,  Mr.  Justice 
Coleridge  saying,  that  the  sessions  had  decided  on  a 
preliminary  point,  not  on  a  matter  of  fact,  and  that 
their  decision  was  wrong.  In  Regina  v.  The  Justices 
of  Carmarthenshire  (c),  the  order  of  removal  was  to 
the  parish  of  L.,  and  the  pauper  was  delivered  to  the 
officers  of  a  hamlet  within  the  parish,  which  hamlet 
maintained  its  own  poor.  The  hamlet  appealed,  and  a 
similar  objection  was  taken  to  this,  and  with  the  same 
success ;  but  there  also  this  Court  granted  a  mandamua 
He  cited  siso  Regina  y.  The  Justices  of  Warwickshire  {d), 
and  Regina  v.  The  Justices  of  the  West  Riding  (e). 

Cur.  adv.  vult 

{a)  1  B.  &  Ad.  1.  {d)  6  A.  &  E.  873. 

\h)  8  Dowl.  C16.  (e)  Ante,  p.  1. 

(c)  4  B.  &  Ad.  663. 


EASTER  TERM,  10  VICT. 


The  Queen  v.  Nathaniel  Shipperbottom.  M^y  ^it. 

1  HE  following  order  made  under  the  statute  8  &  9  An  order  in 
_  ,  ,  ,  ,         ,  bsBtardTy  under 

Vict.  0. 10,  was  removed  into  this  Court  by  certiorari : —  the  8  &  9  Vict. 

c.  10,  (which 
enables  ft  puta- 

^*  Borough  of  Bolton,  in  the  County  of  Lancaster,  tive  father  to 

.        • .  appear  by  at- 

tO  Wit.  torney  or 

"  At  a  petty  sessions  of  her  Majesty's  justices  of  the  ^^^'  ^^ 
peace  for  the  borough  of  Bolton  in  the  county  of  Lan-  ti^c  father  ap- 
caster,  holden  in  and  for  the  said  borough  of  Bolton  son,  and«  Wa, 
in  the  county  of  Lancaster,   at  the  Polioe-oflSce  in  JJlrTtSarthe 
Bowker's-row,  in  Great  Bolton,  in  the  said  borough,  on  •''*^^.^^ 
the  31st  of  January,  1846,  before  us  Thomas  Ridgway  presence  and 
Bridson  and  Edmund  Ashworth,  Esquires,  two  of  her  attorney  at- 
Majesty's  justices  of  the  peace  for  the  said  borough ;  ^^f f ^//^JJ 
Whereas  one  Sarah  M*Camon,  a  single  woman  residing  iufficicnt. 
at  Ghreat  Bolton,  within  this  borough,  did,  on  the  2l8t 
of  January,  1846,  having  been  delivered  of  a  bastard 
child  within  twelve  calendar  months  prior  thereto,  make 
application  to  Thomas  Cullen,  Esquire,  one  of  her  Ma- 
jesty's justices  of  the  peace  acting  for  this  borough  of 
Bolton,  for  a  summons  to  be  served  upon  one  Nathaniel 
Shipperbottom  of  &c.,  in  the  said  borough,  tin-plate 
worker,  whom  she  alleged  to  be  the  father  of  the  said 
child,  and  the  said  justice  thereupon  issued  his  summons 
to  the  said  N.  S.  to  appear  at  a  petty  sessions  to  be 
holden  on  this  day  for  this  borough,  in  which  the  said 
justice  usually  acts,  to  answer  her  complaint  touching 
the  premises ;  and  whereas  the  said  N.  S.,  having  been 
duly  served  with  the  said  summons  within  forty  days 
from  this  day,  and  now  appearing  in  pursuance  thereof, 
and  the  sidd  Sarah  M^Camon  having  now  applied  to  us, 
the  justices  in  petty  sessions  assembled,  ibr  an  order 
upon  the  said  N.  S.  according  to  the  form  of  the  statute 
in  such  caae  made  and  provided;  and  it  being  now 


ttppwrn- 
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proved  to  ua,  in  the  preeeoce  and  hearing  ofi^\ 
attending  on  behalf  qf  the  said  N~  6%  that  the  iaid  cW   mJd 
wnB,  Binm  the  passing  of  an  act  parsed  in  the  elgt^^^  *A 
year  of  the  reign  of  her  present  Majesty,  intituled  *  -^*=%. Ji 
Act  for  tho  further  Amendment  of  the  Laws  leh^k^m^g 
to  the  Poor  in  England/  (that  ijs  to  say)  on  the  21st     ^f 
Decenaber,  1845»  bom  a  bastard  of  the  body  of  the  fifiM<J 
Sarali  M^Carnon ;  and  wc,  ha\4ng  In  the  presence  a-jad 
hearing  of  the  said  attomei/  attending  on  hekaff  of  ^^ 
mid  JV,    S.^  heard  the   evidence  of  such  woman,  a-^«i*l 
«ucb  of  her  evidence   aa  she  hath  produced,  and    '^^ 
evidence  having  been  tendered  on  behalf  of  the  e^^^^ 
N»  Sw»  and   the    evidence  of  the    said  Sarah    M^Ci^*'^ 
non,  the  mother  of  the  said  cliild;  having  been  corrob^^^ 
rated  in  some  material  particidar  by  other  testimany        ^ 
our  satisfaction,  do  hereby  adjudge  the  said  N.  S-  to  ^^^ 
the  putative  father  of  tl)e  said  bastard  child;  and  havinr^^ 
regard  to  silJ  the  circuinetanciee  of  this  case,  we  do  no^       * 
hereby  order  that  the  aaid  N.  S.  do  pay  unto  the  sa^^*^ 
Si^di  M*CaTnon,  the  mother  of  the  said  bastaixl  chik:^^*^ 
60  long  as  she  shall  live  and  ahaJl  be  of  sound  inind,  an*^ 
shall  not  be  in  any  gaol  or  prison^  or  under  sentence  o^^' 
transportation,  or  to  the  person  who  may  be  appointec:^^ 
to  have  the  custody  of  such  bastard  child  under  the  p«>-— '^ 
vJsiouB  of  the  said  statute,  the  sum  of  two  shilJings  an<^^ 
sixpence  per  week  from  the  said  2 let  day  of  January^ 
instant,  being  tlie  day  upon  which  such  application  waB 
made  to  the  eaid  justices  aforesaid,  until  the  said  child 
shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the 
said  Sarah  M^Carnon  shdl  marry ;  and  we  do  hereby 
further  order  the  said  N*  S.  to  pay  to  the  said  Sarah 
M'Carnon  the  sum  of  ten  shillings,  being  the  costs  in- 
curred in  obtaining  this  order,  and  the  sum  of  ten  shil- 
lings for  the  midwife. 

"  Given  under  our  hands  and  seals  at  the  aeesioos. 
( Signed)        ''  T.  R.  BRrosoff, 

Edmb.  AsHwonra.'' 


r  ^ 
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A  rule  nisi  was  afterwards  obtained  for  the  purpose 
of  quashing  this  order,  on  the  ground  that  it  did  not 
appear  by  the  sidd  order  that  the  evidence  was  received 
in  the  presence  and  hearing  of  the  putative  father. 


Pashley  now  shewed  cause. — In  the  case  of  convio* 
tions,  the  Court  has  held  that  it  should  appear  on  the 
face  of  the  conviction  that  the  evidence  was  received  in 
the  presence  of  the  prisoner,  in  re  Tordoft{a) ;  but  the 
same  degree  of  strictness  has  never  been  extended  to 
orders.  This  order  shews  that  the  putative  father  was 
present  before  the  justices ;  the  jurisdiction,  therefore, 
clearly  appears,  and  the  Court  will  then  make  every 
intendment  in  favour  of  the  regularity  of  the  subse- 
quent proceedings.  Rex  v.  VenabUs  (b) ;  more  particu- 
larly as  the  statute  (8  &  9  Vict,  c  10)  says,  that  pro- 
ceedings according  to  the  forms  given  in  the  schedule, 
or  to  the  Uke  tenor  and  effect,  shall  be  sufficient.  The 
case  of  Regina  v.  Wroth  (c)  cannot  be  supported ;  it 
has,  in  effect,  been  overruled  by  Regina  v.  King*8 
Lynn  (d). 


Keaney  contrd. — The  order  is  bad,  because  it  does  not 
appear  on  the  face  of  it  that  the  evidence  before  the 
magistrates  was  received  in  the  presence  of  the  putative 
father.  In  one  part  of  the  order  it  is  stated  that  he 
appeared  in  person  in  obedience  to  the  summons ;  and 
in  a  subsequent  part  it  is  stated  that  the  evidence  was 
received  in  the  presence  and  hearing  of  the  attorney 
attending  on  behalf  of  the  said  Nathaniel  Shipperbot- 
tom.  It  is  evident,  from  the  words  which  precede  the 
blank  left  in  the  form  given  in  the  schedule,  that  this  is 
not  a  compliance  with  the  statute. 


(a)  Ant^,  Vol.  1,  p.  171 ;  6 
Q.  B.  R.  933. 
{h)  2  Ld.  Rayin.  1406. 


(c)  Ant^,  Vol.  1,  p.  494. 
Id)  Ant^,p.334. 
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uid  children  were»  at  the  time  of  malring  Ae  said 
TmmQuuttf  order,  settled  in  the  said  parish  of  Woobnm.  Ktbej 
inbtbUants  of  ^^^>  ^®  order  of  the  court  of  quarter  aes^ons  is  tobe 

i^rtTLM       quadied. 
Maklow. 

Bireh  and  Sanders,  in  support  of  the  order  of  at- 
nons  (a). — No  recc^nised  head  of  settlement  is  set  out 
in  these  examinations,  and  the  respondents  rely  on  an 
acknowledgment  by  relief;  but  the  drcumstanoes  \ 
which  that  relief  was  given  as  hexe  stated  are 
cient  to  bind  the  appellant  parish.  The  reUeiing 
officer  (b)  says,  *'  I  gave  her  relief,  and  charged  it  in 
my  account  to  the  parish  of  Woobum ;"  but  it  does  not 
appear  that  the  overseers  of  that  panah  were  ever  mads 
acquainted  widi  or  recognised  his  acts,  and  the  aooounti 
were  not  produced  before  the  magistrates:  ibynaf. 
MildenhaU  (c).  By  the  4  &  5  Will  4,  0.76,  m.  Si, 
54,  relief  can  only  be  given  by  a  board  of  guaidiani^ 
except  in  cases  of  sudden  and  urgent  necessity ;  but  it 
is  not  stated  that  the  relief  wafi  given  under  any  order 
from  the  board  of  guardians ;  and  from  anything  tliai 
appears  he  may  have  given  it  of  his  own  authority.  In 
Regina  v.  Bradford  (d),  it  was  held,  that  a  statement 
by  the  relieving  officer  of  a  imion,  that  he  relieved  a 
pauper  out  of  the  funds  in  his  hands  on  account  of  a 
particular  township  in  the  union,  is  not  sufficient  to 
prove  the  pauper's  chargeability  to  that  township.  All 
facts  should  be  so  stated  in  an  examination  as  not  to 

(a)  Nov.  11th,  1846,  before  not  been  admitted  by  the  se*- 

Lord  Denman,  C.  J.,  Coleridge,  sions,  but  the  Court  refused  to 

WigJumany  and  Erkj  Js.  allow  them.      See  Regima  r. 

{h)  It  was  proposed,  by  the  Hie  Ouardians  ofiksDolgdfy 

counsel  for  the  respondent  par  Union^  8  A.  &  £.  561 ;  7  &  8 

rish,  to  shew  what  were  the  Vict.  c.  101,  s.  71. 

duties  of  the  relieving  officer  (c)  2  Q.  B.  R.  517. 

from  orders  issued  by  the  Poor  (d)  Ante,  p.  330. 
Law  Commissioners,  which  had 
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1847. 

The  Queen  v.  The  Justices  of  Somebsetshire.  Mc^  ist. 

J.N  Michaehnas  Term  last,  a  rule  nisi  had  been  ob-  Notices  to 
tidned^  calling  on  the  defendants  to  shew  cause  whj  a  /r^"  an  appeal 
mandamus  should  not  issue,  commanding  them  to  enter  apI^iJ^J^  ^ 
continuances  and  hear  an  appeal  ac^ainst  an  order  of  *ftOTwwrdB,  on 

^^         ^  the  same  day, 

two  justices  of  Somersetshire,  for  the  removal  of  Sarah  one  of  the  no- 

r^  J  •••  ^  .  •  t      n  _  tices  was  recall- 

Coles,  smgle  woman,  from  the  parish  of  W edmore,  to  ed  by  a  clerk  to 
the  parish  of  West  Pennard,  both  in  the  said  county.       Ittora^flSd ' 

by  him  altered, 
by  striking  oat 
Barstow  and  Fitzherbert  shewed  cause  (a).  the  word 

"enter,"  (as 
the  appeal  had 

Prideaux,  Pashlet/y  and  Phinn,  cxmiri^.—{R€gina  v.  ^^^^1*1^ 

Tlie  Justices  of  Kesteven  (b\  Regina  v.  The  Justices  of  prenous  ses. 
\  /         ./  sion),  and  by 

Flintshire  (c),  Regina  v.  The  Justices  of  the  West  Rid-  adding  a  notice 

ing  (d),  Rex  v.  77ie  Justices  of  Gloucestershire  (e),  and  notice  was  ""^^"^ 
Regina  v.  ITie  Justices  of  Surrey  (/),  were  cited).  SSt^^d 

notice  was  then 
The  facts  of  the  case,  and  the  questions  involved,  fully  out  being  re-  * 
appear  from  the  judgment  of  the  Court,  which  was  now  ?^jj  ^^^^ 
delivered  by  ^^  ****  appel- 

'^  lant  parish. 

At  the  trial 

Coleridge,  J.— Jn  this  case  I  thought  it  right  to  p^cd!*b^t''SS 
suspend  my  decision  until  I  had  seen  the  aflSdavits.  *PPf Ji«nts  were 

^  '^  ,  unable  to  prove 

This  I  have  done,  and  the  facts  are,  I  believe,  as  fol-  that  the  second 

notice  was 
served  in  dne  time,  in  consequence  of  the  absence  of  the  clerk  who  served  it,  whereupon 
the  sessions  dismissed  the  appeal  *'  because  the  notice  was  not  sufficiently  proved." 

Held,  that  the  appellants'  attorney  was  justified  in  having  an  informal  notice  amended 
after  it  had  been  signed.  That  the  word  *'  enter"  in  the  original  notice  did  not  make  it 
bad ;  but  that  the  second  notice,  though  insufficient  as  a  notice  of  appeal  for  want  of  proof 
as  to  time  of  service,  was  good  as  an  abandonment  of  the  first  notice,  and  that  the  sessions 
had  come  to  a  right  deeision. 

QuiBre,  whether  this  Court  will  review  a  decision  of  the  sessions  on  a  preliminary  ques- 
tion of  fact. 

(a)  April  29th,  before  CoU^  (d)  Antd,  p.  1. 
ridge,  J.  (e)  1  B.  &  Ad.  1. 

(b)  Ant^,  Vol.  1,  p.  161.  (/)  Ant^,  p.  246. 

(c)  Ant^,  p.  672. 
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Inhabitants  of 

LiTTLB 

Marlow. 


Little  Marlowy  and  he  being  very  ill,  his  wife  went  to 
Woobarn,  and  applied  to  Kingston,  a  relieving  officer 
of  the  union,  when  he  was  paying  the  Woobum  p«»r 
there,  for  relief.  He  gave  her  relief,  in  order  to  save 
her  coming  from  Little  Marlow,  and  told  her  she  miglit 
for  the  future  reoeive  her  relief  from  him  in  Little 
Marlow,  when  he  was  in  the  course  of  paying  the  pau- 
pers of  that  parish  there.  This  he  aooordingly  did  until 
the  husband  died,  and  subsequently  for  a  period  of  more 
than  a  year.  Kingston  stated,  in  addition,  that  he  had 
charged  the  relief  to  the  parish  of  Woobum  until  within 
the  hist  twelve  months,  when  the  board  of  goardiani 
ordered  him  to  charge  it  to  Little  Marlow,  which  he 
had  accordingly  done,  but  had  not  ^ven  the  oveneeis 
of  Little  Marlow  any  notice  of  the  chaige.  The  point 
raised  on  the  statement  is,  whether  there  is  any  priml 
facie  evidence  of  relief  given  by  the  parish  of  Woobnn. 
It  was  given  by  the  hands  of  Kingston,  the  relienng 
officer ;  and  if  he  was  the  agent  of  the  pariah,  aetiag 
within  the  scope  of  his  authority,  or  if  the  Act  wis 
brought  to  the  knowledge  of  the  overseers  of  Woobum, 
and  submitted  to  by  them,  it  must  be  taken  as  given 
by  Wooburn.  If  neitlier  of  these  suppositions  are  sus- 
tainable, then  Wooburn  cannot  be  affected.  The  objec- 
tion was  raised  on  the  examination,  and  the  admissibility 
of  any  part  of  the  evidence  was  of  course  a  question  at 
sessions.  We  cannot,  therefore,  take  notice  of  any  charge 
on  the  one  parish  or  on  the  other  which  the  relieving 
officer  might  have  made  in  his  books,  for  they  were  not 
produced ;  nor,  if  they  had  been,  is  there  any  statement 
of  their  having  been  shewn  or  brought  to  the  cognisance 
of  the  overseers  of  Woobum  parish ;  nor  is  there  any 
reasonable  presumption  that  they  would  be  present  at 
or  know  anything  about  the  payment,  so  as  from  thence 
to  draw  any  inference  against  the  parish  as  an  admis- 
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were  wrong  in  so  doing,  and  the  error  had  been  owing         1847. 

to  a  mistake  of  the  law^  this  Court  would  set  them  xhe  Quben 

right,  and  direct  them  to  proceed.     But  I  think,  upon  ^^  j^tices  of 
consideration,  that  the  conclusion  they  came  to  was,     Sombrsbt- 

,  8HIRB. 

upon  the  facts,  a  correct  conclusion.  The  first  notice 
served  was,  in  my  opinion,  quite  good,  and  might  have 
been  safely  relied  on ;  the  insertion  of  the  words  "  to 
enter,"  though  unnecessary,  could  not  have  misled,  and 
they  were  merely  redundant ;  and  if  the  appellants  had 
relied  on  it,  the  sessions  ought  to  have  sustained  it 
agfdnst  any  objection  on  that  ground.  But  if  the  appel- 
lants were  shewn  to  have  withdrawn  it,  the  sessions 
could  not  sustain  it,  however  good  on  its  face ;  and  they 
were  shewn  to  have  done  so,  unless  the  alterations  in- 
validated the  instrument  of  withdrawal. 

I  am  clearly  of  opinion  that  they  did  not.  Such  al- 
terations as  were  made,  it  appears  to  me,  the  attorney 
was  fully  authorised  to  make,  without  requiring  any  ex- 
press warrant  or  fresh  signature  by  the  parish  officers ; 
they  were  mere  corrections  to  carry  out  the  original 
purpose  for  which  the  signatures  were  affixed,  and 
which  it  was  part  of  the  attorney's  duty  to  accomplish ; 
there  was  then  an  effectual  withdrawal  of  the  first  no- 
tice, and  there  was  no  substitution  of  any  second  no- 
tice, not  because  of  any  insufficiency  on  the  face  of  it, 
but  because  there  was  no  proof  of  the  time  of  service. 
The  sessions,  therefore,  were  certainly  justified  in  hold- 
ing that  the  notice  was  not  sufficiently  proved,  and  for 
that  reason  dismissing  the  appeal.  It  is  not  necessary 
for  me  now  to  decide  whether  this  Court  will,  in  all 
cases,  refuse  to  interfere  where  the  sessions  have  de- 
cided on  a  preliminary  matter  of  fact,  without  going  into 

the  merits  of  an  appeal. 

Rule  discharged. 

END   OF  EASTER  TERM. 
VOL.  11.  Y  Y  N.  8.  €• 
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FArumy  8iA.       Thb  Qube;^  v.  The  Inhabitants   of  Upton  St. 

Leonabd's. 

Where  the  J>N  Michaelmas  Term  last,  Fltukky  obtained  roles  m«, 
Snored^a^biil  Calling  upon  the  inhabitants  of  the  parishes  of  Uptoa 
of  indictmeot      g^^  Leonard's  and  Bam  wood,  in  the  county  of  Glonces- 

agaiost  a  parish  ^     ^         ^  '*      ^ 

for  non-repair  ter,  to  shew  cause  whjr  a  criminal  information  shooU 

8ome<&tbe^'  not  be  filed  against  each  of  those  parishes  for  certm 

lai^wnefi  in  i^uisanoes,    for  not  repairing  certain  highways  within 

thcpariih,  and  those  parishes.     The  highway  out  of  repair  was  the 

the  diacnssion  middle  part  of  the  road  communicating  between  the  two 

the  bill  ahocdd  villages,  and  lay  part  in  one  parish  and    pert  in  the 

be  found,  the  ofVipr 

•Coart  granted  ^^^'^• 
a  criminal  in-         It  appeared  On  affidavits  in  support  of  the  rule,  that  in 

formation  -r         i  i     .  i*  %  « 

against  the  June  last,  at  the  instance  of  a  pcrs^i  who  was  the  owner 
the  pari«h*for  ^^^  occupier  of  considerable  landed  property  in  the 
SuSThSS!^''  parishes  of  Upton  St  Leonard's  and  Bamwood,  i^pK* 
cation  was  made  to  the  magistrates  for  an  order  under 
the  5  &  6  Will.  4,  c.  50,  to  repair  the  road  leading  from 
the  parish  of  Upton  St  Leonard's  to  the  village  of 
Bamwood.  '  At  the  meeting  the  surveyors  of  the  re- 
spective parishes  attended,  and  denied  their  liability  to 
repair  the  road  in  question.  The  case  was  postponed 
till  the  return  of  Mr.  Walters,  a  magistrate  and  large 
landowner  in  the  parish  of  Barn  wood,  and  till  the  deter- 
mination  of  each  parish  had  been  ascertained.  On  the 
Ist  of  July,  the  attorney  for  the  prosecution  wrote  to 
the  surveyor  of  Upton  St.  Leonard's,  making  a  proposal, 
either  that  a  case  should  be  drawn  up  and  submitted  for 
the  opinion  of  counsel,  or  that  it  should  be  referred  to 
two  competent  persons  to  decide  the  matter.  Mr. 
Walters  said,  he  thought  that  it  would  be  better  that  the 
case  should  be  deoided  by  the  Court  on  an  indictment, 
and,  therefore,  the  proposed  reference  was  rejected.  An 
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The  QuBBN 


der,  widow,  and  her  three  children,  two  of  whom  are 

now  present,  from  the  said  parish  of  Newland  to  the 

said  parish  of  Hartpnry.    I  took  a  paper,  and  gave  it  to     '     », 

the  overseer  of  Hartpury,  with  the  said  paupers,  and     habtpubt. 

left  them  there." 

The  grounds  of  appeal,  as  far  as  they  are  material  to 
this  case,  were : — 

3rd.  That  the  said  order  and  examinations  whereon 
the  same  is  founded  are  bad  upon  the  faces  thereof 
respectively. 

10th.  That  the  statements  in  the  examination  of  Ann 
Morse  as  to  the  relief  received,  whilst  the  said  Ann  Morse 
was  in  our  said  parish,  are  insufficient  in  this,  that  it  does 
not  shew  that  the  said  relief  was  given  by  any  church- 
warden or  overseer,  or  was  parochial  relief,  or  was  fur- 
nished from  or  paid  out  of  any  parochial  fund  whatever. 

The  appellants -contended  at  the  trial,  that  the  state- 
ments in  the  examination  did  not  contain  any  sufficient 
legal  evidence  of  any  acknowledgment  by  relief  of  the 
settlement  of  the  said  Ann  Morse  in  the  appellant 
parish,  and  objected  to  the  respondents  giving  any  evi- 
dence in  support  of  such  acknowledgment  of  settlement. 
The  court  of  quarter  sessions  held  the  said  examin- 
ation to  be  sufficient  in  that  respect,  and  admitted  the 
evidence.  The  question  for  the  opinion  of  this  Court 
was,  whether  upon  the  above  examinations  the  respond- 
ents were  entitled  to  go  into  evidence  of  acknowledg- 
ment of  a  settlement  of  Ann  Morse  in  the  appellant 
parish  by  relief.  * 

Greaves,  in  the  following  Term,  moved  for  a  writ  of 
certiorari  to  bring  up  the  original  order  of  justices,  and 
also  the  special  case,  and  mentioned  to  the  Court  {Re- 
ffina  V.  IIet/op{a))  certain  objections  which  appeared 
on  the  face  of  the  original  order  of  removal,  but  which 

Ants,  p.  277. 
Y  y2 
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1847.        ^^^  ^^^  reserved  by  the  case.     The  order  (a)  and  the 
case  having  been  brought  up,  he,  in  Trinity  Term  fd- 
lowing,  obtained  a  rule  calling  upon  the  prosecutor  to 
^HiATFutirf   ^®^  cause  why  the  ori^nal  order,  and  also  the  order  of 
sessions,  should  not  be  quashed. 

Keating  and  Smythies  now  shewed  cause. — The  only 
question  in  this  case  is,  whether  there  is  any  evidence 
upon  the  examinations  to  justify  the  sessions  in  comhi^ 
to  the  conclusion  they  did.     The  Court  will  look  at  all 
the  examinations  together,  and  there  is  here  abiindant 
statement  of  relief  given  to  the  pauper  while  out  of  the 
parish  of  Hartpury.     The  overseer  of  Newland  states 
that  he  took  a  paper  with  the  paupers,  and  left  them  at 
Hartpury.     Then  the  widow  states  that  she  returned  to 
Newland,  and  while  there  received  relief  from  Hart- 
pury.   It  is  objected,  that  it  is  not  stated  that  the  relief 
was  given  by  the  overseers  of  Hartpury,  or  that  it  wm 
given  on  account  of  that  parish;  but  the  overseers  of 
Hartpury  knew  that  the  pauper  had  just  been  delivered 
to  them  by  the  overseers  of  Newland,  and  it  will  not  be 
presumed  that  the  relief  was  given  to  her  by  any  other 
than  the  parish  officer.  •  The  words  are,  **by  Hartpuiy 
aforesaid,"  and  that  must  refer  to  the  parish  of  Hart- 
pury, which  is  previously  mentioned  in  the  examinations. 
In  Reffina  v.  Great  Bolton  (&),  it  was  argued  that  it 
should  be  shewn  who  gave  the  relief,  but  the  Court  held 
the  statement  to  be  quite  sufficient.     As  to  the  objec- 
tions taken  to  the  ^)riginal  order,  the  appellants  are  not 
entitled  to  be  heard  upon  any  points  not  reserved  in  the 
special  case.     The  rule  is  in  the  usual  form.     [Demnanf 
C.  J. — No ;  it  gives  notice  of  objections  to  the  original 
order.  The  point  reserved  by  the  case  does  not  apply  to 

(a)  It  appeared  that  a  copy        (6)  Antd,  Vol.  1,  p.  636 ;  7 
only,    and    not   the   original    Q.  B.  R.  387. 
order,  was  returned. 
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the  original  order  at  alL]     It  will  be  observed,  that 
the  third  ground  of  appeal  states  that  the  order  is  bad     The  Qubbn 
upon  the  face  of  it     The  sessions  have  granted  a  case,    jnij^^jf^nti  of 
but  they  have  declined  to  grant  it  upon  this  ground,     Hartpury. 
though  the  matter  had  been  fully  argued  before  them. 

Greaves,  contrk. — There  is  no  evidence  here  of  paro- 
chial relief.  To  bind  a  parish  the  relief  must  not  only 
be  given  by  the  parish  officers,  but  it  must  also  be  on 
account  of  the  parish.  Regina  v.  Cheat  Bolton  (a)  is 
distinguishable,  because  it  was  stated  in  the  examina- 
tions in  that  case,  that  the  pauper  was  then  residing  in, 
and  receiving  relief  from,  and  was  actually  chargeable 
to,  the  said  township  of  Great  Bolton;  but  here  the 
pauper  is  residing  in  a  third  parish,  and  the  statement 
would  be  true  if  any  person  in  Hartpury  had  given  the 
pauper  monthly  charitable  relief.  Bex  v.  Great  Bed- 
win  (b)  is  precisely  in  point  Lee,  C.  J.,  says,  in  his 
judgment  in  that  case,  "  Then  what  can  be  more  of  the 
merits  than  the  certificate  man's  being  become  actually 
chargeable?  Now  the  two  justices  have  not  adjudged 
that ;  they  only  say  that  he  applied  to  the  overseers,  and 
was  reUeved  by  them.  But  it  does  not  appear  that  it 
was  at  the  parish  expense."  Here  it  is  not  stated  that 
any  parish  officer  gave  the  relief,  or  that  it  was  paro- 
chial. Again :  this  was  relief  given  after  the  passing  of 
the  4  &  5  Will.  4,  c  76.  Section  52  of  that  act  prohibits 
the  parish  officers  from  giving  relief  except  under  certain 
circumstances,  and  as  those  circumstances  were  not  shewn 
to  exist  here,  it  will  not  be  presumed  that  the  parish 
officers  gave  relief  contrary  to  their  duty.  As  to  the 
second  point :  the  proper  course  has  been  adopted,  as  it 
was  mentioned  to  the  Court  when  the  writ  of  certiorari 


(a)  Ant^,  Vol.  1,  p.  636 ;  7  Q.  B.  R.  387. 
(«  Burr.  S.  C.  163. 
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1347,  Irregular.  By  section  1 1  of  the  5  &  6  Will.  4,  c  50,  it 
is  provided,  that  if  the  justices  at  a  special  sesdons  shall 
receive  notice  that  the  o£Bce  of  surveyor  in  a  parish  is 
vacant,  they  shall,  ''at  their  next  succeeding  special 
sessions  for  the  highways,"  appoint  a  surveyor  them- 
selves. In  the  present  case,  however,  the  appointment 
of  Austen  and  Davis  was  made  at  the  same  special  ses- 
sions at  which  they  received  notice  of  the  o£Eice  being 
vacant,  and  was  therefore  premature. 

Thirdly,  the  rate  of  the  25th  of  November  was  in- 
valid, because  that  of  the  1st  of  October  was  still  exist- 
ing. Regina  v.  The  Inhabitants  of  Fordham  (a)  is  an 
express  authority.  There  Lord  Denman,  C  J.,  said— 
''  The  first  rate  was  in  existence  when  the  second  was 
made  for  the  same  period.  It  was  ai^ed,  though  not 
very  confidently,  that  there  may  be  two  rates  for  the 
same  period.  I  think  that  cannot  be :  if  a  rate  already 
exist,  no  one  should  be  called  on  to  pay  a  second." 

Lastly,  the  justices  are  not  to  be  placed  in  jeopardy  bj 
being  forced  to  issue  a  distress  warrant.  {JErUy  J. — ^Is 
not  a  peremptory  mandamus  a  protection  to  them?] 
This  Court  has  oflen  decided  that  a  mandamus  ought 
not  to  be  granted  in  a  case  of  doubt,  or  likely  to  en- 
danger the  justices.  [Erhy  J. — It  was  to  obviate  the 
effect  of  those  casea.  that  the  6  &  7  Vict.,  c.  67,  was 
passed.] 

Montagu  Chambers  and  Phtpson^  contrA. — Thb  is 
especially  a  case  in  which  a  mandamus  will  be  granted. 
The  justices  are  doubtful  about  the  course  they  ought  to 
take,  and  require  to  be  instructed  by  this  Court  As  to 
the  first  objection,  there  is  no  doubt  that  the  appoint- 
ment of  Budd  and  Mitchell  was  informal.  [-£'r&,  J.— 
It  appears  to  me  that  three  clear  days'  notice  was  neces- 

(a)  11  A.  &  E.  73. 


Inhabitanti  of 
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enter  into  any  other  question  than  that  reserved  by  the 
case.  If  otherwise,  all  the  proceedings  would  be  un- 
ravelled, and  long  arguments  founded  upon  them,  by 
which  the  time  of  this  Court  would  be  entirely  taken  Habtpurt. 
up,  and  the  channels  of  justice  would  be  obstructed. 
I  think,  when  a  certiorari  has  issued  to  remove  a  case, 
that  the  points  reserved  by  the  case  alone  are  before  us ; 
and  that  though  the  original  order  is  mentioned  in  this 
rule,  yet,  as  no  point  upon  it  is  reserved  by  the  special 
case,  we  ought  not  to  permit  any  objection  to  be  now 
taken  to  it;  and  that  the  rule  has  been  improperly 
drawn  up,  and  ought  only  to  have  been  granted  upon 
the  points  reserved  in  the  case.  This  practice  must  be 
put  an  end  to ;  and  we  will  adhere  to  the  rule  which 
was  laid  down  by  Lord  Ellenboroughy  C.  J.,  in  Rex  v. 
Guildford  (a) ;  and  we  think,  that,  although  a  copy  of 
the  order  of  removal  has  been  returned  instead  of  the 
original,  (which,  of  itself,  affords  a  complete  answer  to 
this  motion),  we  ought  not  now  to  permit  the  original 
order  to  be  brought  up. 

Then,  as  to  the  question  asked  by  the  sessions,  the 
rule  is,  that,  if  there  are  any  statements  in  the  examina- 
tions from  which  the  Court  can  draw  the  same  inference 
as  the  sessions,  we  will  not  disturb  their  finding.  But 
here  there  is  not  the  slightest  doubt  that  the  examina- 
tions are  good,  unless  we  are  to  make  presumptions 
contrary  to  common  sense.  "  From  Hartpury  aforesaid" 
— that  must  mean  from  the  Hartpury  which  has  just 
been  mentioned,  which  is  the  parish  of  Hartpury ;  and 
it  must  be  taken  that  the  relief  was  given  by  tke  parish 
officers.  The  ruling  of  Lee,  C.  J.,  in  Rex  v.  Great  Bed" 
tvin  {h)y  is  not  consistent  with  the  decisions  of  the  pre- 
sent day :  it  is  never  stated  to  be  parochial  money ;  and 
I  think  that  the  statement  of  relief  in  this  examination 

(a)  2  Chitty's  Rep.  284.  {h)  Burr.  S.  C.  163. 
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the  facts  here  is,  that  the  two  rates  were  for  cUfferent 
periods,  and  so  are  not  ill^aL]  In  Regina  v.  Ford- 
ham  (a),  Lord  DenmarCs  judgment  depended  on  the  two 
rates  being  made  for  the  same  period.  [Erie,  J. — ^The 
only  point  in  the  case  which  gives  me  any  trouble  is  that 
relating  to  the  time  when  Austen  and  Dayis  were  ap- 
pointed.    On  that  I  will  take  time  to  condder.] 

Cur.  adv.  vult 

Coleridge,  J„  now  delivered  judgment  for  Erie,  J.— 
On  shewing  cause  against  a  rule  for  a  mandamus  com- 
manding the  justices  to  take  steps  for  levying  a  rate  far 
highways,  it  appeared  that  the  validity  of  the  appoint- 
ment of  surveyors  for  the  highways  by  the  vestry  was 
disputed,  on  the  ground  that  a  notice  on  Sunday  for  a 
vestry  on  Wednesday  was  not  a  notice  of  three  days  at 
least,  and  these  facts  were  shewn  to  the  justices  at  a 
special  sessions  for  highways,  and  they,  at  the  same 
sessions,  appointed  the  surveyors  who  made  the  rate 
sought  to  be  enforced. 

One  question  raised  was,  whether  this  appointment 
was  valid  under  the  5  &  6  Will.  4,  c.  50,  s.  1 1,  whereby 
it  is  enacted,  that  in  case  the  neglect  of  a  parish  to  elect 
a  surveyor  appears  on  oath  to  justices  at  a  special  ses- 
sions for  the  highways,  they  may,  at  their  next  succeed- 
ing special  sessions  for  the  highways,  appoint  a  surveyor; 
and  I  am  of  opinion  that  it  was  not.  The  enactment  is 
clear,  that  the  interval  between  two  special  sessions  for 
the  highways  is  to  be  interposed  between  shewing  the 
neglect  of  those  who  have  the  primary  right  of  clectioD, 
and  the  appointment  by  the  authorities  substituted  in 
case  of  such  neglect ;  and  there  seems  good  reason  for 
the  interval,  as  the  alleged  neglect  may  be  denied  or  ex- 

(a)  11  A.  &  E.  73. 
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1847. 

The  Queen  v.  George  Best  and  Others.  May  27th. 

1  HIS  was  a  rule  (dated  1st  February,  1846),  calling  where,  at  a 
on  the  defendants  George  Best,  Henry  Halsey,  and  fof^en^l^- 

Henry  Drununond,   Esquires,   three   justices  of   the  ^^^^  of  over- 
seers, the  parish 
peace  for  the  county  of  Surrey,  to  shew  cause  why  a  proceed  to  elect 

writ  of  mandamus  should  not  issue,  commanding  them  S'^^y"  the 

to  grant  a  warrant  of  distress  under  their  hands  and  appointment  of 
°  ^  the  sarreyors 

seals,  for  levying  on  the  goods  of  one  John  Weaver  will  be  invalid, 

1  n  11    ,  ^       M  ^  -II  1  !••      ttnlcM  notice  of 

the  sum  oi  1/.  lis.  5d.y  rated  and  assessed  upon  mm  m  the  meeting  be 

and  by  a  rate  and  assessment  made  for  the  repair  of  the  fm^at  the^ 

highways  of  the  parish  of  Shalford,  in  the  county  of  ^j"^j^'°'^*" 

Surrey.  section  1  of  the 

58  Greo  3 

The  following  facts  appeared  from  the  affidavits : —     c.  69. 

The  parish  of  Shalford,  situate  in  the  Guildford  di-  ^^^^f^^ 
vision  of  the  county  of  Surrey,  maintains  its  own  high-  J^^  if  ™ade 
ways.      On    Sunday,  the  25th  of  March,    1846,   the  period  of  time; 
churchwardens  and  overseers  of  the  parish  affixed  on  rate  m"ay^ 
the  principal  door  of  the  parish  church  a  notice  in  writing,  ™*^®  ^^^JT  f* 
signed  by  the  churchwardens,  appointing  a  parish  vestry  the  same  pur- 
to  be  held  on  the  following  Wednesday,  to  nominate  new  Seen  whoSy 
officers  for  the  parish  for  the  ensuing  year.     In  pur-  ^°3®*^J^j^  ^^^ 
suance  of  this  notice,  a  vestry  was  held  on  the  day  ap-  competent  to 

.  justices  under 

pointed ;  new  overseers  were  appointed,  and  two  per-  the  5  &  6  Will. 

sons,  named  Nimrod  Mitchell  and  John  Budd,  were  to  appoint  a  ' 

elected  surveyors  of  the  parish  for  the  coming  year,  by  ^^^^^"^  ^\  , 

a  majority  of  the  vestry ;  and  on  the  25th  of  April  fol-  same  special 

lowing,  at  a  special  sessions  for  the  highways  holden  at  which  they  re- 

GuUdford,  the  outgoing  surveyors  of  Shalford  delivered  SJ^offi^^^ing 

up  their  accounts' to  the  magistrates,  toorether  with  the  ^.^cant.    Sec- 
-__._,,  ,  .  tionllisnot 

names  of  Mitchell  and   Budd,   appointed  to  succeed  directory  only, 
them. 

At  a  previous  special  sessions  for  the  highways,  held 
on  the  11th  of  the  same  month,  the  magistrates  were  of 
opinion  that  the  inhabitants  of  Shalford  had  not  elected 
surveyors  of  the  highways  in  the  manner  directed  by 
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February,  1846.  The  appeal  was  entered  and  re- 
spited at  the  April  sessious;  and,  on  being  called  on 
at  the  July  sessions,  the  counsel  for  the  respondents 
^iD^KSM?^  objected  that  the  appeal  could  not  be  heard,  as  it 
ought  to  have  been  entered  at  the  January  sessions; 
and  that  the  April  quarter  sessions  had  no  jurisdictdon 
to  receive  the  said  appeal.  The  court  of  quarter  sea^ 
sions  refused  to  hear  the  appeal  on  these  grounds. 

Bodkin  and  Boothby  now  shewed  cause  against  the 
rule. — The  first  question  is,  whether,  under  the  62nd 
section  of  8  &  9  Vict,  c  126,  copies  of  the  examination 
taken  by  the  justices  when  they  make  an  order  for  the 
payment  of  the  expenses  and  maintenance  of  a  pauper, 
must  be  sent  as  in  the  case  of  a  removal  of  a  pauper: 
it  is  submitted  that  they  need  not,  and  that  the  court 
of  quarter  sessions  was  right  in  refusing  to  hear  this 
appeal,  as  the  appellants  ought  to  have  come  to  the 
January  sessions.  The  words  of  the  62nd  section  are, 
*'  Provided  always,  that  the  guardians  of  any  union  or 
parish,  or  the  overseers  of  any  parish,  township,  or 
place,  affected  by  such  order,  may  appeal  against  the 
same  in  like  manner  as  if  the  same  were  a  warrant  of 
removal ;  and,  in  case  of  such  appeal,  the  guardian  of 
the  union  or  parish,  or  the  overseers  of  the  parish, 
township,  or  place,  or  the  clerk  of  the  peace  of  the 
county  to  which  such  lunatic  was  chargeable  before 
such  order  was  made,  may  defend  such  appeal;  and 
the  persons  appealing,  or  intending  to  appeal,  and 
the  persons  defending  such  appeal,  shall  have  all  the 
same  powers,  rights,  and  privileges,  and  be  subject  to 
the  same  obligations  in  all  respects,  as  in  the  case  of  an 
appeal  against  a  warrant  of  removal."  Now,  the  pro- 
visions of  this  section  do  not  apply  until  there  is  an  ap- 
peal— l^fViffhtman,  J. — Then,  what  is  the  meaning  of  the 
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Wordsworth  now  shewed  cause.  —  Three  questions  \W1. 
present  themselves :  first,  whether  Mitchell  and  Budd 
were  legally  elected  surveyors;  secondly,  if  they  were 
not,  whether  the  appointment  of  Austen  and  Davis  was 
legal;  and,  thirdly,  whether  the  distress  warrant  to 
levy  the  rate  could  properly  issue,  there  being  two  rates 
in  existence  at  the  same  time.  A  fourth  question  also 
arises,  namely,  whether,  in  a  case  so  doubtful  as  this  is, 
this  Court  will  direct  a  mandamus  to  the  justices  to 
compel  them  to  enforce  the  rate.  The  validity  of  the 
election  ol*  MitcheU  and  Budd  depends  on  the  question 
whether  the  notice  of  the  25th  of  March,  for  the  vestry 
meeting,  was  a  good  notice  for  the  purpose  of  appoint- 
ing surveyors  of  highways.  By  sect.  6  of  the  5  &  6 
WilL  4,  c.  50,  it  is  enacted,  "  that  the  inhabitants  of 
every  parish  maintaining  its  own  highways,  at  their  first 
meeting  in  vestry  for  the  nomination  of  overseers  of  the 
poor,  in  every  year,  shall  proceed  to  the  election  of  one 
or  more  persons  to  serve  the  oflSce  of  surveyor  in  the 
said  parish  for  the  year  then  next  ensuing :"  and  by  the 
58  Greo.  3,  c.  69,  s.  1,  no  vestry  is  to  be  holden  "until 
public  notice  shall  have  been  given  of  such  vestry,  and 
of  the  place  and  hour  of  holding  the  same,  and  the  spe- 
cial purpose  thereof,  three  days  at  the  least  before  the  day 
to  be  appointed  for  holding  such  vestry."  It  is  admitted, 
therefore,  that  the  notice  was  insufiicient  for  the  ap- 
pointment of  overseers,  there  not  having  been  three 
days  at  the  lea^t,  or  three  clear  days'  notice :  Dobson 
V.  FtLssy  {a).  With  respect  to  the  appointment  of  sur- 
veyors of  highways,  however,  sect.  1  of  the  58  Geo.  3, 
c.  69,  does  not  apply ;  no  notice  at  all  was  necessary,  and 
the  election  of  Mitchell  and  Budd  must  be  considered 
as  valid. 

Secondly,  the  appointment  of  Austen  and  Davis  was 

(a)  7  Bing.  305. 
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1847.        order  adjudicating  the  settlement  of  a  pauper,  but  the 

y^^^'^^ft     settlement  may  be  put  in  question  in  an  order  of  this 

^-        .  description.     It  is  conceded  that  the  appellants  under 
TThe  Justices  of  *  , 

Middlesex,    the  62nd  section  are  bound  to  send  grounds  of  appeal. 

The  Court,  therefore,  would  be  slow  to  hold  that  the 
respondents  are  not  bound  to  send  copies  of  the  exa- 
minations. The  statute  evidently  contemplates  a  time 
before  the  appeal,  because  it  gives  certain  rights  and 
privileges  to  pei*sons  intending  to  appeal,  and  it  is  a 
right  and  privilege  for  the  appellant  to  receive  copies  of 
the  examinations,  as  much  as  it  is  an  obligation  upon 
him  to  send  the  grounds  of  his  appeal. 

Cur.  adv.  vult. 

WioHTMAN,  J. — My  impresfflon  at  the  time  of  the 
argument  was,  that  the  79th  section  of  the  Poor-law 
Amendment  Act  was  incorporated,  as  far  as  it  was  ap- 
plicable, in  the  8  &  9  Vict  c.  126,  and  I  am  still  of  the 
same  opinion.  There  may  be  a  question  how  far  the 
provision  concerning  the  twenty-one  days  is  applicable, 
as  under  this  statute  there  is  no  removal ;  but  I  think 
that,  wherever  a  provision  in  the  79  th  section  of  the 
Poor-law  Amendment  Act  can  be  made  applicable  to 
the  case  of  a  pauper  lunatic,  such  provision  must  be  in- 
corporated in  this  act  It  was  objected  that  an  appeal 
against  this  order  did  not  include  an  appeal  against  the 
adjudication  of  the  settlement,  but  I  think  that  it  does, 
and  the  terms  of  the  clause  bear  out  this  construction. 

Rule  absolute. 
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eary ;  the  election  of  the  first  set  of  surveyors  was  there- 
fore bad.]  Then,  as  to  the  second  objection :  The  11  th 
section  of  the  5  &  6  Will.  4,  c.  50,  is  only  directory. 
It  does  not  compel  the  justices  to  postpone  the  appoint- 
ment of  surveyors  till  some  subsequent  special  sessions 
after  they  receive  notice  of  the  oflSce  being  vacant.  If  it 
were  otherwise,  and  the  justices  could  not  appoint 
fresh  ones  at  once,  there  might  be  an  interval  when 
there  would  be  no  surveyors  at  all.  It  may  be  stud, 
that,  inasmuch  as  by  the  44th  section  of  the  5  &  6 
HVill.  4,  c  50,  the  old  surveyors  are  to  give  in  their 
accoimts  fourteen  days  after  the  appointment  of  new 
surveyors,  that  shews  that  the  old  ones  were  intended 
to  continue  in  office  until  after  the  appointment  of  new ; 
there  is  nothing,  however,  which  obliges  them  to  do  so. 
In  Rex  V.  7%e  Justices  of  Denbyshire  (a),  which  was  a 
case  under  the  13  Geo.  3,  c.  78,  s.  1,  the  words  of 
which  are  similar  to  those  in  the  11th  section  of  the 
4  &  5  Will.  4,  c  50,  Lord  EUenboroughy  C.  J.,  said— 
**  This  part  of  the  act  is  only  directory  to  the  magis- 
trates to  make  the  appointment  at  the  time  mentioned ; 
but  there  are  no  negative  words  to  prevent  them  from 
exercising  their  office  in  that  respect  at  any  subsequent 
time,  if  it  shall  be  necessary."  In  that  case  the  appoint- 
ment was  said  to  have  been  made  too  late,  not,  as  here, 
too  early ;  but  the  case  is  not  the  less  an  authority,  the 
words  of  both  acts  being  in  pari  materia.  Rex  v.  Spar- 
row (&)  is  to  tiie  same  efiect,  and  is  cited  in  Rex  v.  The 
Justices  ofDenbyshire  [a).  Lastly,  as  to  the  rates  being 
concurrent :  The  doctrine  of  such  rates  being  illegal,  is 
founded  on  the  supposition  of  their  being  for  the  same 
period.  [jErfc,  J. — No  doubt,  in  practice  the  whole  of 
one  rate  has  seldom  been  collected  when  a  new  one  is 
levied,  and  that  is  not  illegal     The  fair  inference  from 

(a)  4  East,  142.  {h)  2  Str.  1123. 


66(5  NEW  SESSIONS  CASES, 

1847.         ment  of  the  wife  and  children  depended,  had  then  been 
'^""^^'"^      actually  removed ;  and  the  appellants  might  then  have 
V.  appealed  against  the  whole  order ;  but  now  they  have 

Durham,  accepted  the  man,  and  therefore  this  order  is  functus 
officio  as  regards  him,  and  yet  they  now  seek  to  be  per- 
mitted to  appeal  against  the  whole  order. — He  was  then 
stopped  by  the  Court 

Heath,  in  support  of  the  rule. — It  is  admitted  that  a 
parish  cannot  appeal  on  the  actual  removal,  if  it  has 
already  appealed  on  the  service  of  the  order ;  but  it  is 
submitted  that  the  appellants,  in  this  case,  have  a  right 
to  appeal  against  part  of  the  order.  The  act^  of  Par- 
liament giving  power  of  appeal  are  remedial  acts,  and 
are  to  be  construed  liberally ;  and,  though  Gamby  may 
be  settled  in  the  appellant  parish,  it  may  be  that  the 
woman  is  not  his  wife,  and  that  the  children  are  ill^- 
timate.  \_Wiffhtman,  J. — Was  that  one  of  the  grounds 
of  appeal  ?]  If  this  rule  is  refused,  it  must  be  on  the 
ground  that  our  appeal  is  too  large,  and  that  we  ought 
only  to  have  appealed  against  part ;  but  the  real  griev- 
ance took  place  when  the  pauper  and  family  were 
removed. 

WiOHTMAN,  J. — I  cannot  say  that  the  sessions  have 
done  wrong ;  and  if  I  were  to  grant  this  rule,  I  should 
be  going  farther  than  ever  has  been  done  before.  The 
order  was  made  in  March,  1846,  for  the  removal  of  the 
man,  his  wife,  and  children:  tlie  man  is  removed,  but 
not  the  wife  and  children.  In  December,  the  man 
having  returned,  is  removed  again  along  with  his  wife 
and  children,  and  then,  for  the  first  time,  the  parish 
appeals.  Now,  there  might  have  been  an  appeal 
against  the  order  upon  the  actual  removal  of  the  man, 
because  his  settlement  governs  the  settlement  of  his 
wife  and  children ;  but  the  parish,  after  admitting  the 


TRINITY  TERM,  10  VICT.  661 

plained^  and  as  inquiry  may  be  requisite  to  ascertain  i847. 
who  are  the  fittest  persons.  The  appointment  of  the 
surveyors  being  invalid,  the  rate  made  by  them  cannot 
be  enforced.  It  follows  that  the  rule  should  be  dis- 
charged ;  and  if  the  justices  were  at  the  cost  of  shewing 
cause,  it  should  be  discharged  with  costs  to  them. 

Rule  discharged. 


The  Queen  v.  The  Justices  of  Middlesex.  June  7th. 

J:  ASHLEY,  in  Hilary  Term  last,  obtained  a  rule.  Whatever  pro- 
calling  upon  the  justices  of  Middlesex  to  shew  cause  79th  section  of 
why  a  writ  of  mandamus  should  not  issue,  conunanding  ^^  f  c.  76 
them  to  enter  continuances  and  hear  an  appeal  of  the  are  applicable 

,        to  the  case  of  a 

churchwardens  and  overseers  of  the  poor  of  the  parish  pauper  lunatic, 
of  the  Holy  Trinity,  in  the  city  of  London,  against  an  porated  in  the 
order  under  the  hands  and  seals  of  two  justices  of  the  126  .^andthere- 
ssdd  county,  bearing  date  the  29th  day  of  November,  fore  copies  of 

the  examina- 

1845,  whereby  the  treasurer  of  the  guardians  of  the  tion  upon 
poor  of  the  City  of  London  Union  was  ordered  to  pay  J^^  Che*mdn-^'^ 

to  the  churchwardens  and  overseers  of  the  poor  of  the  tcnanceof  a 

*^    •  pauper  lunatic 

parish  of  St.  James,  Clerkenwell,  in  the  said  county,  ia  made,  must 

the  sum  of  15*.  ScLy  being  the  expenses  incurred  in  ther  with  the 

and  about  the  examination  of  Sarah  Grimes,  a  pauper  *^^^'^j^  appeal 

lunatic,  and  her  conveyance  to  an  asylum,  and  a  certain  against  an  order 

,  ''  ofmamtenance, 

sum  for  her  future  maintenance.  which  recited 

It  appeared  by  the  affidavits,  that,  on  the  3rd  of  Sf  the  wttfe-^'^ 
December,  1845,  a  copy  of  the  above  order  was  served ;  "g^^t^^^^^e 
but  a  copy  of  the  examination   on  which  the   order  contested. 
was  obtained  was  not  furnished  until  the  23rd  of  De- 
cember.    The  January  quarter  sessions  commenced  on 
the  6th  of  January,  and  notice  and  grounds  of  appeal 
for  the  April  sessions  were  duly  served  on  the  9th 
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1847.         winter  months  by  the  parisli  of  Crondall^  with  an  allow- 
Thc  Queen     ^^^  ^^  bread;  and  I  and  my  children  were  once  relieved 

,  ,  ,?•        -by  being  taken  into  the  imion-house  of  the  Hartley 
Inhabitants  of  ,  °         .  ^ 

Crondall.     Wintney  Union,  of  which  union  the  parish  of  Crondall 

aforesaid  was  then  and  is  now  part,  where  we  remained 
six  or  seven  days,  without  any  endeavour  to  remove  my 
husband  and  family  to  another  parish.  I  have  by  my 
said  husband  eight  children  (naming  them),  who  are 
with  me  in  the  workhouse  of  the  Hambledon  Union,  all 
of  whom  were  bom  in  lawful  wedlock.  In  the  year 
1838  my  said  husband  went  to  live  in  the  said  parish  of 
Elstead.  He  was  taken  ill  and  unable  to  work;  this 
was  in  the  latter  end  of  1839,  or  the  beginning  of  1840. 
In  consequence  of  his  illness,  I  applied  to  Mr.  Liodge, 
Mr.  Rowland,  and  Mr.  Chaundler,  of  Crondall  parish, 
for  relief.  They  told  me  I  must  apply  to  the  parish 
where  I  lived,  and  that  they  must  settle  it  with  that 
parish.  I  accordingly  applied  to  Mr.  Geoi^  Woods, 
the  relieving  oflScer  of  the  Hambledon  Union,  and  he 
relieved  my  husband  several  times  during  bis  illness 
with  money.  My  husband  died  in  the  month  of  June 
last.  At  the  time  of  his  death  he  and  his  faniUy  were 
living  in  Elstead  parish.  Very  soon  after  his  death  I 
applied  to  the  overseers  of  Elstead  for  relief.  I  was  at 
first  relieved  by  them  with  money  and  bread,  and  after- 
wards was  removed  with  my  said  children  from  Elstead 
parish,  in  which  we  were  then  living,  to  the  poor-house 
of  the  Hambledon  Union,  where  we  are  now  supported 
at  the  expense  of  Elstead  parish,  which  forms  part  of  the 
Hambledon  Union.  I  continued  to  reside  with  my  said 
children  in  the  parish  of  Elstead  from  the  time  of  my 
husband's  death  till  we  were  removed  to  the  Hambledon 
union-house.  None  of  my  said  children  have  gained  a 
settlement  in  his  or  her  own  right' 

"Martha  Croucher." 
"  The  examination  of  Siimucl  Andrews,  on  his  oath. 
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words, "  intending  to  appeal  ?"] — nor  can  it  be  intended         134^^ 

that  all  the  provisions  of  the  79th  section  of  the  Poor-     ^']*";;;     ^ 
^  ^  The  QuE^rr 

law  Amendment  Act  should  be  incorporated,  because  a  v. 

removal  was  there  prohibited  within  the  twenty-one     MiDDLK^kx, 

days,  in  order  to  prevent  the  hasty  removal  of  a  pauper ; 

but  under  this  statute  there  is  no  removal  at  all.     The 

cases  of  Regina  v.  The  Justices  of  the  West  Riding  (a) 

and  Regina  v.  Recorder  of  York  (b)  are  in  favour  of  tliis 

view  of  the  question.     In  the  former  of  these  cases, 

Williams,  J.,  expressed  an  opinion  that  the  provisions 

of  the  79th  section  of  the  Poor-law  Amendment  Act 

were  utterly  inapplicable  in  an  appeal  under  the  9  Geo. 

4,  c.  40,  s.  54 ;  and  in  the  latter,  Wightman,  J.,  decided 

that,  in  an  appeal  under  either  the  46th  or  54th  sections 

of  that  act,  no  grounds  of  appeal  need  be  stated.  These 

are  decisions  upon  an  act  in  pari  materia. 

Secondly,  the  appellants  were  not  the  proper  parties 
to  appeal.  The  treasurer  of  the  guardians  ought  to 
have  appealed,  as  the  order  was  made  upon  him. 
[^Wightmany  J. — The  parish  would  ultimately  have  to 
pay,  and  therefore  it  is  affected  by  the  order.]  This 
order  does  not  contain  an  adjudication  of  the  settlement, 
but  only  recites  one;  and  therefore,  there  is  not  the 
same  reason  for  complying  with  the  requirements  of  the 
Poor-law  Amendment  Act  as  in  an  oitler  of  removal. 

Pashhn/y  in  support  of  the  rule. — There  is  a  broad 
distinction  between  this  case  and  the  cases  of  Regina  v. 
77ie  Justices  of  the  West  Riding  {a),  and  Regina  v.  Re- 
corder of  York  (b).  Those  cases  were  decided  upon  a 
statute  which  was  passed  prior  to  the  4  &  5  Will.  4, 
c.  76;  but  the  statute  which  governs  this  case  was 
passed  subsequently  to  it.  There  may  be  a  doubt  whe- 
ther there  is  any  appeal  under  the  statute  against  an 

(a)  Ant^,  p.  J304.  (b)  Ant5,  p.  502. 

VOL.  II.  Z  Z  N.  S.  C. 
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Copy  of  the  letter  referred  to  by  Samuel  Andrews  in 
his  examination : — 


Inhabitants  of 


CrondIll  "  Mr.  Samuel  Andrews,  reUeving  officer,  Odiham, 
Hants. 
"  Sir, — Inclosed  you  will  find  the  particulars  of 
James  Croucher  and  his  family;  also  the  amount  of 
relief  given  to  him  and  his  family  during  his  illness. 
He  is  gone  to  his  work  to-day,  and,  I  hope,  will  be  able 
to  continue  to  do  so ;  if  not,  I  will  pay  him  according  to 
the  direction  of  our  board,  as  I  have  hitherto  done,  and 
acquaint  you  of  it.  I  will  thank  you  to  remit  the  money 
to  me  as  early  as  convenient  By  so  doing,  you  will  much 
obUge,  yours  respectfuUy,        ..  ^^^  ^^^^^  ^^  ^^ 

"  Relief  given  to  James  Croucher,  21.  2s.  9(L^ 

George  Woods,  on  his  oath,  saith :  "  I  was  relieving 
officer  of  the  Hambledon  Union,  in  the  county  of  Surrey, 
in  1839  and  1840.  Elstead  parish  forms  part  of  this 
union.  In  the  latter  part  of  1839,  or  the  beginning  of 
1840,  I  was  applied  to  by  Martha  Croucher  to  relieve 
her  husband  James  Croucher,  who,  she  said,  was  ill ;  I 
went  to  see  him,  and  gave  him  temporary  relief.  He 
was  at  this  time  living  in  the  parish  of  Elstead,  in  the 
county  of  Surrey.  James  Croucher  stated  that  Cron- 
dall,  in  the  county  of  Hants,  was  his  parish.  I  reported 
the  circumstance  to  the  board  of  guardians  of  the 
Hambledon  Union  the  next  board  day.  I  was  after- 
wards ordered  by  the  board  of  guardians  of  the  Hamble- 
don Union  to  relieve  the  pauper,  James  Croucher,  during 
his  illness,  and  charge  such  relief  to  Crondall  parish  in  the 
Hartley  Wintney  Union,  Hants.  I  accordingly 'relieved 
the  said  James  Croucher  from  time  to  time  during  his 
illness,  and  sent  an  account  of  such  relief  in  a  letter  to 
Mr.  Andrews,  of  Odiham,  one  of  the  relieving  officers;  of 
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The  Queen  v.  The  Justices  of  Durham.  June  9th. 

In  this  case  Heath  had  obtained  a  rule,  calling  upon  Order  of  re- 
the  justices  of  the  county  of  Durham  to  shew  cause  why  to  D./of  a 
a  mandamus  should  -not  issue,  commanding  them  to  ^'J'jjhydi^*' 
enter  continuances,  and  hear  the  appeal  of  the  overseers  ^^  served  on 
of  Danby  against  an  order  under  the  hands  and  seals  of  March,  and 
two  justices  of  the  said  county  of  Durham,  for  the  re-  rem^cd  under 
moval  of  George  Gtunby,  his  wife,  and  two  children,  >J  o"  ***;  22nd 

^    .  .  .  April:theman, 

from  the  township  of  Merrington  to  the  township  of  having  returned 
Tx      ,  to  M.,  was,  on 

J-'ant)y-  the  23rd  of  De. 

It  appeared  by  the  affidavits  on  which  the  rule  was  ^^^^^  ^^^ 

obtained,  that  the  order  of  removal,  with  copy  of  exa-  '^fe  «nd  family 

to  D.  under  the 

minations,  &c.,  was  served  on  the  overseers  of  Danby  same  order  :— 
on  the  27th  March,  1846;  and  that  the  next  sessions  ^^^i^'iTto 
were  held  on  the  6th  April :  that  no  appeal  was  entered  ^^  January 

*  ^^  sessions  was 

at  those  sessions,  but  that,  on  the  22nd  of  April,  George  too  late. 
Gramby  was  removed  by  himself  to  Danby,  where  he 
was  delivered  to  the  overseers,  and  a  certificate  was 
shewn  to  them  that  the  wife  was  unwell,  but  the  order 
itself  had  not  been  formally  suspended. 

In  a  few  days  Gamby  returned  to  his  wife  and 
children  at  Merrington,  where  he  continued  to  reside 
until  the  23rd  of  December,  when,  with  his  wife  and 
children,  he  was  removed  by  the  overseers  to  Danby. 
Against  this  an  appeal  was  entered  and  respited  at  the 
January  sessions ;  and  when  the  case  was  called  on  at 
the  Easter  sessions,  the  Court  refused  to  hear  the 
appeal,  on  the  ground  that  the  appellants  were  too  late 
in  lodging  and  respiting  at  the  January  sessions. 

Granger  now  shewed  cause. — The  appellants  ought 
to  have  lodged  and  respited  their  appeal  at  the  June 
sessions.     The  man,  upon  whose  settlement  the  settle- 

z  z  2 


The  Queen 
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ment  of  the  wife  and  children  depended^  had  then  been 
actually  removed;  and  the  appellants  might  then  have 


V.  appealed  against  the  whole  order ;  but  now  they  have 

Durham,  accepted  the  man,  and  therefore  thb  order  is  functus 
officio  as  regards  him,  and  yet  they  now  seek  to  be  per- 
mitted to  appeal  agidnst  the  whole  order. — He  was  then 
stopped  by  the  Court. 

Heathy  in  support  of  the  rule. — It  is  admitted  that  a 
parish  cannot  appeal  on  the  actual  removal,  if  it  has 
already  appealed  on  the  service  of  the  order ;  but  it  is 
submitted  that  the  appellants,  in  this  case^  have  a  right 
to  appeal  against  part  of  the  order.  The  acts  of  Par- 
liament giving  power  of  appeal  are  remedial  acts,  and 
are  to  be  construed  liberally ;  and,  though  Gamby  may 
be  settled  in  the  appellant  parish,  it  may  be  that  the 
woman  is  not  his  wife,  and  that  the  children  are  illegi- 
timate. [Wightmany  J. — Was  that  one  of  the  grounds 
of  appeal  ?]  If  this  rule  is  refused,  it  must  be  on  the 
ground  that  our  appeal  is  too  large,  and  that  we  ought 
only  to  have  appealed  against  part ;  but  the  real  griev- 
ance took  place  when  the  pauper  and  family  were 
removed. 

WiGHTMAN,  J. — I  cannot  say  that  the  sessions  have 
done  wrong ;  and  if  I  were  to  grant  this  rule,  I  should 
be  going  farther  than  ever  has  been  done  before.     The 
order  was  made  in  March,  1846,  for  the  removal  of  the 
man,  his  wife,  and  children :  the  man  is  removed,  but 
not  the  wife  and  children.     In  December,  the   man 
having  returned,  is  removed  again  along  with  his  wife 
and  children,  and  then,  for  the  first  time,  the  parish 
appeals.      Now,   there    might    have   been   an   appeal 
against  the  order  upon  the  actual  removal  of  the  man, 
because  his  settlement  governs  the  settlement  of  his 
wife  and  children ;  but  the  parish,  after  admitting  the 
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settlement  of  the  man,  now  seeks  to  be  permitted  to 
appeal  against  an  order  for  the  removal  of  the  whole 
family. 


The  QuEBN 

V. 


Rule  discharged.         The  Justices  of 
'^  Durham. 


The  Queen  v.  The  Inhabitants  of  Crondall.  June  lO^A. 

VyN  appeal  against  an  order  of  two  justices  of  the  A  panpcr,  while 

county  of  Surrey,  dated  the  5th  March,  1845,  for  the  parish  xl^was 

removal   of  Martha  Croucher,  widow,  and   her  eight  ^^"i^^f  !^' 

children,  from  the  parish  of  Elstead,  in  the  county  of  ^-t  ^7  ^^ 

*  reliering  oflSoer 

Surrey,  to  the  parish  of  Crondall,  in  the  county  of  of  a  nnion  in 

Hants,  the  sessions  confirmed  the  order,  subject  to  the  B.issitruitcby 

opinion  of  the  Court  on  a  case.  ^^J  Jj^' 

The  following  were  the  examinations  on  which  the  board  of  guar- 
.  .  dians  of  that 

order  was  made : —  union  -.--HM, 

"Surrey,   to    wit.  — The    examination    of   Martha  ^Vd^^^j^ 

Croucher,  lately  residing  in  the  parish  of  Elstead,  in  dence  from 

the  county  of  Surrey,  and  now  an  inmate  of  the  work-  sions  might  in- 

house  of  the  Hambledon  Union,  in  the  said  county,  ^upcrwassct- 

widow,  touching  the  place  of  her  settlement  and  the  **^£^^|^\n^ 

settlement  of  her  eight  children,  taken  upon  oath,  &a  per  was  cxa- 

mined  before 
The  said  Martha  Croucher,  on  her  oath,  says — *  I  am  justices  in 

about  thirty-eight  years  of  age,  and  am  the  widow  of  a^il^^^areh, 

James  Croucher,  late  of  the  parish  of  Elstead,  in  the  ®» "^^^  ^"' 

*  ,  occasion  an 

said  county  of  Surrey,  deceased.     I  was  married  to  my  order  of  re- 
said  late  husband  at  the  parish  church  of  Crondall,  in  made,  a  copy 
the  county  of  Hants,  in  the  month  of  January,  1826;  ^^J^i^mSdTby 

and  I  and  my  said  husband  constantly  resided  at  Crook-  ^^^  pauper  on 

the  first  occa« 
ham,  in  the  parish  of  Crondall  aforesaid,  from  the  time  sion,  not  being 

of  our  marriage  until  the  latter  part  of  the  year  1837.  ^.^.'^Jnd'not 
During  the   time  I  and  my   said    husband    lived   at  ^e»ng  .»»"»- 

°  •'  mmation  on 

Crookham,  we  were  several  times  relieved  during  the  which  the  order 

was  made,  need 
not  be  sent  by 
the  respondents  under  the  4  &  5  Will.  4,  c.  76,  s.  79. 


674  NEW  SESSIONS  CASES, 

184/.         us,  two  of  her  Majesty's  justices  of  the  peace  acting  in 

J||"^|     '       and  for  the  said  county  of  Surrey,  the  day  of 

V,  January,  1845,  who  upon  her  oath  saith,  &c. 

Inhabitants  of 

Crondall.  (Signed)  "  Martha  Croucher." 

This  statement  was  indorsed  as  follows : — 

"  1845.  Draft  examination  of  Martha  Croucher.  Fe- 
bruary, 1845,  afterwards  re-taken."  The  word  "  draft," 
and  the  words  "  February,  1 845,  afterwards  re-taken," 
were  written  in  pencil. 

It  was  further  proved  at  the  trial,  that,  though  the 
above  document  bears  date  in  January,  the  statement 
was  in  fact  made  by  the  pauper  on  the  27tli  day  of 
February ;  that  the  pauper,  Martha  Croucher,  signed 
the  said  document,  and  that  a  copy  of  the  same  was  not 
sent  to  the  appellants.  It  was  also  proved  that  the  ex- 
amination of  the  said  Martha  Croucher,  on  the  27th  of 
February,  was  not  signed  by  the  justices,  and  that  she 
was  re-examined  on  the  6th  of  March. 

It  was  objected,  on  the  part  of  the  appellants,  that 
the  said  document  was  an  examination,  a  copy  of  which 
ought  to  have  been  sent  to  the  appellants  with  the  other 
examinations ;  and  that  the  examinations  did  not  con- 
tain any  suflScient  legal  evidence  of  any  acknowledg- 
ment of  the  said  James  Croucher,  or  his  wife  or  cliil- 
dreii,  as  settled  parishioners  of  the  said  parish  of  Cron- 
dall,  by  any  person  or  persons  having  legal  authority 
to  bind  the  said  parish.  The  sessions  overruled  both 
objections,  subject  to  the  opinion  of  this  Court  If 
the  Court  of  Queen's  Bench  shall  be  of  opinion  that 
the  sessions  were  wrong  in  overruling  either  of  the 
said  objections,  the  order  of  sessions  and  the  order  of 
removal  are  to  be  quashed,  otherwise  to  stand  con- 
firmed. 

fJ  'alliiKjiT,  and  P.  Taylor y  in  suj)port  of  the  order  of 
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saith :  *  I  am  one  of  the  relieving  oflScers  of  the  Hartley  1847. 
Wintney  Union,  in  the  county  of  Southampton.  The  Th^  Quein 
parish  of  Crondall  forms  part  of  the  said  union,  and  .  u»u-^fg  r 
is  situate  in  the  district  of  the  said  union  for  which  I  Crondall. 
am  the  relieving  officer.  I  produce  a  letter  hereto  an- 
nexed, which  I  received  from  George  Woods,  the  re- 
lieving officer  of  the  Hambledon  Union,  in  the  county 
of  Surrey,  containing  an  account  of  the  relief  given  by 
him  to  James  Croucher  and  his  family,  amounting  to 
2L  2s.  dd,y  whilst  resident  in  the  parish  of  Elstead  in 
the  said  county  of  Surrey,  and  an  application  for  the  pay- 
ment of  the  amount.  In  consequence,  1  made  a  report  of 
the  application  to  the  board  of  guardians  of  the  Hartley 
Wintney  Union.  I  produce  the  application  and  report- 
book  for  my  district  of  the  said  Hartley  Wintney  Union, 
commencing  the  25th  of  December,  1836,  and  ending 
the  25th  of  December,  1840.  This  contains  an  entry  of 
the  application  by  James  Croucher  for  relief,  and  an 
order  for  payment  of  the  said  sum  of  2/.  2s.  dd.,  made 
the  27  th  of  March,  1840,  and  signed  with  the  initials 
of  James  Brooks,  the  clerk  to  the  guardians  of  the  said 
union.  I  also  produce  the  weekly  out-door  relief  list  of 
my  district  of  the  said  Hartley  Wintney  Union,  com- 
mencing the  25th  of  December,  1838,  and  ending  the 
24th  of  June,  1840.  This  book  contains  an  entry,  for 
the  quarter  ending  June  the  24th,  1840,  of  the  pay- 
ment to  James  Croucher,  his  wife,  and  eight  children, 
of  the  sud  sum  of  2L  2s.  9d.  for  the  amount  of  relief 
given  by  the  said  George  Woods  to  the  said  James 
Croucher  and  his  family,  in  a  letter  addressed  to  Mr. 
Woodward  by  mistake  for  Mr.  Woods,  relieving  officer 
of  the  Hambledon  Union,  dated  the  14th  of  May,  1840. 
The  relief  so  given  to  the  said  James  Croucher  is 
charged  in  the  said  out-door  relief  list  to  the  sdd  parish 
of  CrondaU.'  ,,  ^^^^^  Andrews,  (r.  o.)." 
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Copy  of  the  letter  referred  to  by  Samuel  Andrews  in 
his  examination : — 


CrondIll  "  ^Ir.  Samuel  Andrews,  reUeving  officer,  Odiham, 
Hants. 
"  Sir, — Inclosed  you  will  find  the  particulars  of 
James  Croucher  and  his  family;  also  the  amount  of 
relief  given  to  him  and  his  family  during  his  illness. 
He  is  gone  to  his  work  to-day,  and,  I  hope,  will  be  abk 
to  continue  to  do  so ;  if  not,  I  will  pay  him  according  to 
the  direction  of  our  board,  as  I  have  hitherto  done,  and 
acquaint  you  of  it.  I  will  thank  you  to  remit  the  money 
to  me  as  early  as  convenient  By  so  doing,  you  will  much 
oblige,  yours  respectfuUy,         ,,  ^^^  ^^^^^  ^^  ^^ 

"  Relief  given  to  Jame^  Croucher,  21.  2s.  Qci" 

George  Woods,  on  his  oath,  salth :  "  I  was  relieving 
officer  of  the  Hambledon  Union,  in  the  county  of  Surrey, 
in  1839  and  1840.  Elstead  parish  forms  part  of  this 
union.  In  the  latter  part  of  1839,  or  the  beginning  of 
1840,  I  was  applied  to  by  Martha  Croucher  to  relieve 
her  husband  James  Croucher,  who,  she  said,  was  ill ;  I 
went  to  see  him,  and  gave  him  temporary  relief.  He 
was  at  this  time  living  in  the  parish  of  Elstead,  in  the 
coimty  of  Surrey.  James  Croucher  stated  that  Cron- 
dall,  in  the  county  of  Hants,  was  his  parish.  I  reported 
the  circumstance  to  the  board  of  guardians  of  the 
Hambledon  Union  the  next  board  day.  I  was  after- 
wards ordered  by  the  board  of  guardians  of  the  Hamble- 
don Union  to  relieve  the  pauper,  James  Croucher,  during 
his  illness,  and  charge  such  relief  to  Crondall  parish  in  the 
Hartley  Wintney  Union,  Hants.  I  accordingly 'relieved 
the  said  James  Croucher  from  time  to  time  during  his 
illness,  and  sent  an  account  of  such  relief  in  a  letter  to 
Mr.  Andrews,  of  Odiham,  one  of  the  relieving  officer*  of 
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the  Hartley  Wintney  Union,  who  sent  me  the  amount         1847. 
thereof  inclosed  in  the  annexed  letter.  rJlr'"7r^     ^ 

rbe  V^UEBN 

"  This  was,  I  think,  the  first  letter  I  received  from  y, 

him,  and  was  in  answer  to  my  application  for  the  repay-  Crondall. 
ment  of  the  relief  afforded  to  James  Croucher  and  his 
family.  I  have  received  other  letters  since  the  above 
in  the  same  hand-writing,  in  answer  to  letters  which  I 
had  addressed  to  him,  *  Mr.  Andrews,  relieving  oflScer, 
Odiham.'  I  kept  no  copy  of  the  account  or  the  letter 
I  sent  to  Mr.  Andrews,  nor  do  I  know  the  amount  of 
the  account.  The  parish  of  Crondall  forms  part  of  the 
Hartley  Wintney  Union.  "  George  Woods." 


Copy  of  the  letter  referred  to,  addressed  to  Mr. 
Woodward  (by  mistake  for  Mr.  Woods),  relieving 
officer,  Chiddingfold : — 

"Odiham,  May  14th,  1840. 
"  Sir, — The  inclosed  I  hope  you  will  find  correct, 
for  cash  advanced  to  James  Croucher  and  family,  for 
which  we  feel  much  obliged  for  your  trouble. 

"  From  your  humble  servant, 

"  S.  Andrews,  (r.  o.)" 

James  Brooks,  on  his  oath,  saith :  "  I  am  the  clerk 
to  the  board  of  guardians  of  the  Hartley  Wintney 
Union,  in  the  county  of  Southampton.  The  parish  of 
Crondall,  in  the  said  county  of  Southampton,  forms  part 
of  this  union  ;  I  produce  the  abstract  of  the  application 
and  report  book  of  the  said  union,  commencing  the 
25th  of  March,  1838,  and  ending  the  24th  of  June, 
1840.  In  page  125  of  this  book  is  an  entry  of  the 
allowance  of  the  sum  of  21.  2s.  dd.,  to  be  paid  by  Samuel 
Andrews,  the  relieving  officer  of  the  Hartley  Wintney 
Union,  for  relief  to  James  Croucher,  his  wife,  and  eight 
childi'cn,  during  illness.     The  entry  is  signed  with  the 
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1847.        initials  of  the  HoHOurable  F.  G.  Colthorpe,the  preaiding 
^     -   ~"      guardian  of  the  said  union.    The  application  and  rax>rt 

The  QnKRN 

V.  book  of  the  said  Samuel  Andrews^  one  of  the  reheving 

^CaoNDALL.  officers  for  the  said  union^  now  produced  by  him,  where- 
in an  order  for  payment  of  2L  2s.  2d.  to  James 
Croucher,  his  wife,  and  seven  children,  was  made  the 
27th  March,  1840,  is  duly  verified  by  my  initials  u 
clerk  to  tlie  guardians  of  the  sud  union* 

^^  James  Brooks." 

The  grounds  of  appeal  relied  upon  by  the  appeUants 
were, 

That  copies  of  the  proceedings  before  the  justices  by 
whom  the  said  order  was  made  were  not  sent  with  a 
duplicate  or  a  copy  of  the  said  order  to  the  overseers  of 
the  poor  of  the  said  parish  of  Crondall ;  and  that  copies 
of  all  the  examinations  taken  before  the  said  justices, 
touching  the  settlement  of  the  said  Martha  Croucher 
and  her  said  children,  and  upon  which  the  said  order 
was  made,  have  not  been  sent  to  us,  particularly  an  ex- 
amination of  the  said  Martha  Croucher  taken  on  the 
27th  of  February  last. 

(2.)  And  as  to  the  alleged  relief  of  the  said  James 
Croucher,  whilst  residing  in  the  said  parish  of  Elstead, 
in  1839  and  1840,  the  said  examinations  do  not  contain 
any  sufficient  legal  evidence  of  relief  of  the  said  James 
Croucher  or  his  family  by  the  churchwardens  and  over- 
seers of  the  said  parish  of  Crondall,  or  by  any  person  or 
persons  having  any  legal  authority  to  acknowledge  the 
said  James  Croucher  as  a  settled  parishioner  thereof, 
and  that  the  evidence  of  the  payment  of  the  sum  of 
2i  2s.  9d,  by  the  board  of  guardians  of  the  Hartley 
Wintney  Union  ought  not  to  have  been  received;  and 
that  the  said  examinations  do  not  contain  any  evidence 
of  payment  of  the  said  sum  of  21,  2s.  9d.  by  the  said 
parish  of  Crondall,  or  that  the  churchwardens  and  over- 


^ 
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seers  of  the  said  parish  of  Crondall  had  any  notice  of  the         1347, 
payment  of  that  sum  for  the  relief  of  the  said  James     m^'""2i     ' 
Croucher,  or  otherwise ;  or  that  they  knew  that  the  said  v. 

James  Croucher,  his  wife,  and  children,  were  not  then  Crondall. 
residing  in  the  said  parish  of  Crondall ;  nor  do  the  said 
examinations  contain  any  sufficient  legal  evidence  of  any 
acknowledgment  of  the  said  James  Croucher,  or  his 
wife,  or  children,  as  settled  paiishioners  of  the  said  parish 
of  Crondall,  by  any  person  or  persons  having  legal  au- 
thority to  bind  the  said  parish ;  that  it  is  not  stated,  nor 
does  it  appear  who  Mr.  Lodge,  Mr.  Kowland,  and  Mr. 
Chandler,  were,  or  that  they  had  any  authority  to  bind 
the  parish  of  Crondall,  or  that  at  that  time  the  said 
James  Croucher  was  residing  out  of  the  said  parish  of 
Crondall ;  nor  does  such  alleged  statement  of  the  last- 
named  persons  amount  to  any  admission  of  the  liability 
of  the  parish  of  Crondall  to  relieve  or  support  the  said 
paupers. 

On  the  hearing  of  the  appeal,  it  was  proved  that  the 
matter  of  complaint  was  heard  by  the  justices  who  made 
the  order  of  removal  on  two  days,  namely,  on  the  27th 
of  February,  when  some  of  the  witnesses  were  examined, 
and  on  the  6th  of  March,  to  which  day  the  inquiry  was 
adjourned,  and  on  which  day  the  remainder  of  the  wit- 
nesses were  examined.  On  the  27th  day  of  February, 
Martha  Croucher,  the  pauper,  was  sworn,  and  made  a 
statement  in  the  presence  of  the  said  justices,  which  was 
taken  down  in  Mrriting.  This  writing,  on  being  pro- 
duced at  the  trial,  was  in  the  following  form : — 

"  Surrey,  to  wit.  —  The  examination  of  Martha 
Croucher,  lately  residing  in  the  parish  of  Elstead,  in 
the  county  of  Surrey,  and  now  an  inmate  of  the  work- 
house of  the  Hambledon  Union,  in  the  said  county, 
widow,  touching  the  place  of  her  settlement  and  the 
settlement  of  her  eight  children,  taken  upon  oath  before 
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1847.         imputed  to  the  medical  man ;  and  the  jury  found  that 
The  QuKKv     ^®  deceased  died  of  a  lock-jaw  produced  by  injuries  to 
The  Jotti      f  ^  fiiigere  caused  by  a  chaff-cutter. 
Cakmaktun.       On  the  22nd  of  January,  the  coroner  was  informed 

SHIRK 

by  a  police-constable  of  the  death  of  a  child,  called 
Mary  John,  about  four  years  old,  who  had  been  bunt 
to  death  in  consequence  of  her  clothes  having  can^ 
fire.  The  death  took  place  about  eleven  miles  from  the 
residence  of  the  coroner,  and,  firom  the  information  he 
received,  he  considered  it  to  be  his  duty  to  hold  an  in- 
quest. It  appeared  that  the  deceased  had  been  left  by 
her  parents,  and  her  clothes  had  accidentally  taken  fire, 
and  the  jury  found  the  deceased  was  accidentally  burnt 
to  death.  The  coroner  paid  all  the  reasonable  ex- 
penses (a)  incurred  in  and  about  holding  both  inquests^ 
amounting  to  22.  10«.,  and,  according  to  a  table  of  fees 
and  disbursements  allowed  by  the  magistrates,  he 
claimed  altogether  the  sum  of  7/.  Ss.  SeL;  which  the 
sessions  disallowed,  on  the  ground  that  they  did  not 
consider  either  of  such  inquests  necessary. 

In  Easter  Term  last,  Paskley  obtained  a  rule  nisi, 
calling  upon  the  justices  in  quarter  sessions  for  the 
county  of  Carmarthen,  to  shew  cause  why  they  should 
not  pay  to  the  coroner  certain  fees,  and  repay  him  cer- 
tain disbursements,  payable  to  him  in  respect  of  the  in- 
quests held  by  him  on  the  bodies  of  John  Young  and 
Mary  John. 

The  Attorney- General  (Sir  J.  Jerms)y  and  Cromptan, 
shewed  cause. — The  statute  25  Geo.  2,  c.  29,  specifies 
the  remuneration  to  be  paid  to  a  coroner  for  holding  an 
inquest,  and  directs  it  to  be  paid  by  order  of  the  justices 
at  quarter  sessions  out  of  the  county  rates.     The  6  &  7 

(a)  These  expenses  consisted    of  the  rooms  where  the  inquests 
of  payments  to  the  medical  wit-    were  held, 
nesses,  to  the  jury,  and  for  use 
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sessions. — The  facts  of  this  case  dlstin^ish  it  from         -^^y 

Regina  v.  Outwell  (a),  where  the  Court  said,  that  copies       ^^ — v — ^ 

of  all  the  examinations,  taken  by  justices  upon  making     "^^  Queen 

an  order  of  removal,  must  be  sent  to  the  appellant    Inhabiuntsof 

Cbondall. 
parish.     That  means  the  legal  examinations  duly  taken 

before  a  competent  tribunal,  signed  by  the  witness  and 
countersigned  by  the  magistrates.  In  the  case  cited 
all  those  requisites  had  been  complied  with,  and  the 
document  was  complete.  Here,  the  first  examination 
of  Martha  Croucher  was  not  only  incomplete,  inasmuch 
as  it  did  not  contain  any  jurat,  any  date,  or  any  signa- 
ture of  the  justices,  but  it  was  evidently  an  examination 
on  which  the  justices  never  intended  to  act;  and  the 
pauper  was  again  examined  on  the  6  th  of  March,  when 
the  order  of  removal  was  made.  The  pauper  could  not 
have  been  indicted  for  perjury  on  the  first  examination. 
In  Regina  v.  Bhxham  (h\  it  was  held  not  only  to  be  an 
irregularity,  but  an  inherent  defect  in  an  affidavit  that 
it  did  not  appear  to  have  been  sworn  before  a  person 
competent  to  administer  an  oath.  That  case  is  con- 
firmed by  Regina  v.  Norbury  (e).  In  Regina  v.  Ships-- 
ton-upon-Stour  (d),  Lord  Denmany  C.  J.,  said :  "  I  think 
that  we  ought  not  to  be  left  to  presume  anything  as  to 
parties  having  authority  to  administer  an  oath." 

Next,  as  to  the  relief.  In  Regina  v.  Bradford{e\ 
and  Regina  v.  Little  Marlow  {f\  nothing  appeared  on 
the  examinations  but  the  fact  that  relief  was  adminis- 
tered by  the  relieving  officer,  but  the  evidence  in  this 
case  is  much  stronger.  By  the  4  &  5  Will.  4,  c.  76, 
8.  26,  parishes  are  united  for  the  administration  of  tlie 
law  with  respect  to  the  relief  of  the  poor.  By  sect.  38, 
the  laws  are  to  be  administered  by  a  board  of  guardians. 


(a)  9  A.  &  E.  836.  (d)  Ant^,  Vol.  1,  p.  230;  C 

{b)  Ant^,  Vol.  1,  p.  370  ;  (5  Q.  B.  R.  liJ. 

Q.  B.  R.  628.  {e)  Ant5,  p.  330. 

(c)  Ant5,  p.  344.  (/)  Ant5,  p.  57G. 
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1847.        ^°^  ^^^  guardians  are  to  be  elected  bj  the  rate^yen 
^"^^^^^      of  each  parish.     By  sect.  54,  all  future  relief  is  to  be 

The  QUBBN  , 

V.  given  by  the  board  of  guardians,  and  the  overseers  htm 

^SiownDALL?  o°ly  power  to  give  relief  in  cases  of  urgent  neceaaity. 
And  sect  95  directs  overseers  to  obey  the  commandi 
of  the  board  of  guardians:  Begina  v.  TWinon&ii (a) 
When  a  parish,  therefore,  is  shewn  to  be  in  a  uoicn, 
and  relief  is  given  by  an  order  of  llie  board  of  guar^iBB 
of  that  union,  there  is  primA  facie  evidence  that  tbe 
relief  was  given  in  respect  of  that  parish.  The  churd- 
wardens  and  overseers  are  the  representatiYes  of  ^e  in- 
habitaots  of  a  parish,  who  are  the  real  parties  to  an 
appeal:  Rex  v.  Hardwick^b),  Rex  v.JfTutky  Lower {e); 
and  the  parish  is  now  bound  by  the  acts  of  the  boanb 
of  guardians  in  the  same  way  as  they  were  before  the 
act  by  the  acts  of  the  churchwardens  and  oyerseefB. 
Unless  the  acts  of  a  board  of  guardians  can  bind  a 
parish,  a  most  potent  head  of  settlement,  aa  it  was 
termed  by  Williame^  J.,  in  Regina  v.  The  Juetiees  tf 
Carnarvonshire  (d),  would  be  excluded.  The  case  of 
Regina  v.  Lambeth  {e)  shews  that  the  guardians  are  noi 
agents  for  aU  purposes,  but  they  are  for  the  purposes  of 
administering  relief.  In  Slater  v.  Hodgson  (/),  the 
Court  held  a  union  workhouse  to  be  a  proper  xepoutoiy 
for  parish  documents. 

Knapp  and  Corner^  contrd. — In  Regina  v.  Ouhpett{g)t 
and  Regina  v.  East  Raintan  (A),  the  Court  held  that  all 
the  examinations  taken  before  the  justices  must  be  sent 
to  the  appeUant  parish.  [Lord  Denman,  C.  J. — That 
is,  all  the  examinations  must  be  sent  on  which  the  onkr 
of  removal  was  made.] 

(a)  I  Q.  B.  R.  185.  (e)  Ant^  p.  58. 

(b)  11  East,  578.  (/)  Ant^,  p.  488. 

(c)  1  M.  &  S.  636.  (g)  9  A.  &  E.  836. 
{d)  2  Q.  B.  R.  325.  *                      (h)  Ant^,  p.  23. 
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It  does  not  appear,  from  the  evidence  of  either  the  re-         1347^ 

lievinor  officers,  that  it  was  brought  liome  to  the  know-     Jr"!^f     ' 
°  ^  ^  .  TheQuBKN 

ledge  of  the  board  of  guardians  of  the  Hartley  Wintney  y. 

Union,  that  relief  was  given  to  the  paupers  when  they  Crondall. 
were  living  out  of  the  parish  of  Crondall.  But  supposing 
that  fact  appeared  on  the  examinations,  still  there  is  no- 
thing in  the  provisions  of  the  Poor-law  Amendment  Act, 
which  empowers  guardians  to  make  an  admission,  which 
shall  bind  any  parish  in  the  union  unless  the  parish  is  made 
acquainted  with  the  fact  The  38th  section  empowers 
guardians  to  give  relief  in  a  union,  but  no  power  is 
given  to  afford  relief  to  a  pauper  living  out  of  the  union. 
The  33rd  section  enables  guardians  to  do  certidn  acts,  but 
there  is  nothing  to  shew  that  they  can  do  such  acts  by 
way  of  an  admission  to  bind  a  particular  parish.  In  Gil- 
bert's Act,  (22  Geo.  3,  c.  83),  all  the  duties  of  parish  offi- 
cers were  transferred  to  the  board  of  guardians;  but  by 
the  4  &  5  Will.  4,  c,  76,  a  portion  only  of  those  duties 
is  transferred.  In  Regina  v.  The  Justices  of  Surrey  (a), 
a  guardian  under  the  4  &  5  Will.  4,  c.  76,  was  held  not 
to  be  a  parish  officer  for  the  purpose  of  signing  a  notice 
of  appeal  In  Retina  v.  St  Mary,  Southampton  (b)y  the 
guardians  of  a  united  district  under  a  local  act  were  held 
not  to  be  officers  of  the  several  parishes  comprised 
therein.  It  is  competent  for  a  parish  to  explain  the 
circumstances  under  which  relief  was  given ;  but  the 
parish  of  Crondall  has  no  power  of  disputing  these 
accounts,  and  has,  consequently,  no  power  of  affording 
any  explanation  if  this  evidence  is  received. 

Cur.  adv.  vult 

Lord  Denbian,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — In  this  case  the  remidning  question  is  in 


(a)  Antd,  Vol.  1,  p.  124  ;  6  Q.  B.  R,  506.       (6)  Antd,  p.  61. 
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year  to  yeitr^  free  of  such  chaises,  and  malring  socli  de- 
ductions afi  the  statute  spedfies.  Now^  in  the  case  of 
Westbroolc,  the  sessions  found  that  the  rent  whidi 
would  be  paid  on  taking  a  lease,  with  liberty  to  oonsome 
the  soil  arid  clay  or  brick-earth,  and  without  any  liabi- 
lity to  psvy  any  royalty  in  respect  of  the  number  of 
bricks  made,  would  be  the  sum  of  £10  per  acre  oi^ 
No  finding,  corresponding  with  this,  appears  in  the  eve 
of  EveresA.  The  question  we  have  to  determine  is, 
whether  tlie  principle  on  which  the  pariah  officers  pro- 
ceeded is  correct  with  reference  to  th6  Poroohial  Aases- 
ment  Act?  We  must  presume  ihe  amount  to  be  cor- 
rect, both  as  to  the  royalty,  and  as  to  the  deductiou 
made ;  and  no  question  involving  any  difficulty  in  prin- 
ciple wat )  raised  as  to  the  nature  or  number  of  these 
last.  It  will  be  convenient,  first,  to  consider  the  ques- 
tion witliout  reference  to  the  special  finding  in  West- 
brook's  case,  and  then  to  see  whether  that  finding  makes 
any  difierence  in  the  decision  of  that  case.  It  is  ob- 
jected by  the  appellant,  in  the  first  place,  that  it  is  a 
fallacy  to  infer,  that,  because  there  are  so  many  stock 
on  the  ground,  from  which  so  many  thousand  bricks 
may  be  made  in  each  year,  that  so  many  will  in  fact  be 
made  aiid  paid  for;  or  that,  because  so  many  have  in 
fact  been  made  and  paid  for  in  one  year,  that  the  same, 
or  an  equal  number,  will  be  made  and  paid  for  in  the 
following  year  and  years ;  and,  no  doubt,  the  conclusion 
does  not  follow  with  certmnty  from  the  premises.  But 
the  answer  to  the  first  of  these  remarks  is,  that  it  is 
rather  a  question  of  amount  than  of  principle ;  and  it 
does  not  touch  the  question  of  whether  the  royalty  was 
in  subs  fcance  a  rent.  Considered  as  a  question  of  amount 
only,  t  he  parish  oflScers,  having  to  make  a  prospecti?e 
rate,  niay  well  look  to  see  what  probably  the  land  may 
produce  in  the  current  year.  They  may  as  well  pro- 
ceed yiiih  a  brickfield  as  they  would  with  land  used  for 
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ment  therein,  the  justices,  either  as  removing  magi- 
strates, or  at  quarter  sessions  in  appeal,  are  to  say 
whether  their  minds  are  brought  to  the  required  con-    ,  ,  ,?• 

^^  ^  Inhabitants  of 

elusion  from  all  the  evidence  before  them.     In  the  pre-     Crondall. 
sent  case  the  requisite  evidence  as  above  explained,  and 
more,  was  adduced,  and  our  judgment  is  therefore  for 
the  respondents,  and  both  orders  are  affirmed. 

Orders  confirmed. 


The  Queen  v.  The  Justices  of  Carmarthenshire.         June  12th. 
At  the  Michaelmas  Se38ion8,  held  on  the  8th  of  April,  Where  justices 

.       .  .  *       /.       1  n  ^^  quarter  ses- 

1847,  the  justices  at  quarter  sessions  for  the  county  of  sions  had  re- 
Carmarthen  made  an  order  disallowing   the  whole  of  a^coroner  wr 

the  fees  and  disbursements  incurred  and  expended  by  J^  ^^  ^■". 

'^  /    bursements  in 

one  of  the  coroners  for  the  county  of  Carmarthen  in  respect  of  two 

holding  two  inquests.     It  appeared  from  an  affidavit  by  him,  on  the 

made  by  the  coroner,  that,  on  the  2nd  of  February  last,  Siquesls^d 

he  received  information  from  one  of  the  superintendents  ^^^  impro- 

'^  perl  J  held,  the 

of  the  police  force  of  an  accidental  and  sudden  death  at  Court,  on  ap- 

a  place  about  ten  miles  from  his  place  of  residence,  and  mMdimus^to* 

that  he  considered  it  to  be  his  duty  to  inquire  into  the  J^w  su^f^ 

cause  of  the  said  death.     It  appeared  that  one  John  ^^  dUburse. 

.         ments — Held, 

Yoimg  had  died  of  lock-jaw,  in  consequence  of  having  that  they 
had  his  fingers  chopped  off  by  a  chaff-cutter ;  that  .the  terfere^th'the 
deceased  was  dependent   on   parish   relief  during  his  discretion  exer- 

,  ,  ,.     ,  cisedbythe 

last  illness,  and  was  under  the  medical  care  and  treat-  justices  with 
ment  of  the  surgeon  of  the  union,  who,  it  was  said,  had  J^^ae  to  the 

not  treated  the  deceased  with  due  skill  and  attention,  coroner  as  re- 
muneration for 
At  the  request  of  the  jury  the  surgeon  was  called,  but  hisowntroubie, 

it  did  not  appear,  from  the  evidence  received  at  the  in-  rule  absolute 
quest,  that  any  misconduct  or  want  of  skill  could  be  ment ofAe'"^' 

sums  of  money 
which  had  been  disbursed  by  the  coroner. 

VOL.  II.  AAA  N.  8.  C. 
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under  which  circumstances,  it  is  admitted,  it  might  be 
treated  as  produce — but  in  such  large  proportions  that 
the  whole  in  a  few  years  will  be  consumed  and  gone. 
It  does  not  seem  to  us  that  the  circumstance  of  a  more 
or  less  rapid  consumption  can  make  any  difference  in 
principle ;  the  rate  is  always  imposed  in  reference  to 
the  existing  value, — whether  temporary  or  permanent 
is  immaterial.     The  case  was  supposed,  of  a  brickfield 
being  worked  out  in  less  than  a  year,  to  meet  the  de- 
mand of  an  enormous  contract  for  a  public  work.    The 
consequence  would  be,  the  land  would  have  a  much  in- 
creased value  for  that  year,  and  it  would  be  only  reir 
sonable  it  should  bear  an  increased  rate  for  that  year, 
although  in  the  following  year  its  value  might  sink  al- 
most to  nothing,  and  the  rate  would  fall  in  propordan 
even  to  nothing,  if  the  brick-earth  was  exhausted,  and, 
therefore,  like  an  exhausted  coal-mine,  should  become 
entirely  unproductive.     If  this  were  not  so,  an  obvious 
injustice  w^ould  be  done  to  the  other  ratepayers.     Sap- 
pose  two  brickfields  of  the  same  size,  and  worked  so  as 
to  be  consumed  in  ten  years  by  equal  working,  in  ten 
years  would  produce  £1,000  each  year,  upon  which  a 
rate  of  £10  is  paid,  then  in  ten  years  each  would  con- 
tribute £100  to  the  burthens  of  the  parish ;  let  one  be 
exhausted  in  the  first  year,  the  produce  would  haye 
been  £10,000,  but  the  rate  is  only  £10  for  that  year, 
according  to  the  appellant's  argument,  and  it  may  be 
nothing  afterwards.  Whatever  there  may  be  afterwards, 
there  would  be  a  valuable  occupation  in  one  year,  es- 
caping nine-tenths  of  the  rate  entirely.     But  no  injus- 
tice would  be  done  if,  in  every  year,  the  occupier  was 
assessed  according  to  the  actual  value  in  that  year;  and 
it  is  the  duty  of  the  overseers  to  arrive,  as  nearly  as 
they  can,  at  that.     The  case  of  Bex  v.  Mirfield{a)  was 


(a)  10  East,  219. 
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Will.  4,  c.  89,  empowers  coroners  to  summon  medical        1847. 
witnesses,  and  they  are  empowered  to  reimburse  them-    fj^^  Qubbst 
selves  the  fees  paid  to  such  witnesses  by  an  order  on  the  --    j^^j^^ccm  of 
jiarish  officers  of  the  parish  where  the  death  happened.  Carm abthbh* 
The  7  &  8  Vict,  c  92,  s.  21,  was  passed  to  enable  jus- 
tices, if  they  shall  see  fit,  to  allow  a  coroner  his  travelling 
expenses,  in  cases  where  he  may  have  gone  for  the  purpose 
of  holding  an  inquest,  but  which,  in  the  exercise  of  his 
discretion,  he  has  declined  to  hold.    The  justices,  there- 
fore, in  the  exercise  of  their  discretion,  may  allow  or 
disallow  the  costs  of  an  inquest  and  the  expenses  ind- 
dent  thereto ;  and  if  they  decide  that  an  inquest  has 
been  improperly  held,  this  Court  will  not  review  their 
decision*     Bex  v.  TTie  Justices  of  Kent  (a)  is  a  case  di- 
rectly in  point.     There  the  justices  refused  to  allow  the 
costs  of  an  inquest,  on  the  ground  that  it  had  been  im- 
properly taken,  and  a  mandamus  was  applied  for;  but 
the  Court  said,  that  the  statute  (25  Geo.  2,  c.  29)  had 
directed  that  the  fees  should  be  allowed  to  the  coroner 
for  all  inquisitions  duly  taken,  and  the  justices  were  to 
judge  whether  the  inquisition  had  been  duly  taken ;  and 
as  there  was  no  reason  for  imputing  to  them  that  they 
had  exerdsed  that  judgment  with  any  imdue  bias,  the 
Court  refused  to  interfere. 


Bashley^  contnL — The  case  of  Rex  v.  TTie  Justices  of 
Kent  (a)  does  not  lay  down  any  general  rule  on  this 
subject,  but  it  merely  decides  that  the  Court  would  not 
interfere  under  the  circumstances  there  stated.  In  Rex 
V.  TTie  Justices  of  Warwick  (A),  the  Court  did  review 
the  discretion  of  the  justices,  and  held,  that,  where  a 
coroner  held  more  inquests  than  one  at  the  same  place 
on  the  same  day,  he  was  only  entitled  to  one  sum  of  9rf. 
a  mile  for  travelling  expenses.    It  is  a  matter  of  discre- 

(a)  11  East,  229.  {b)  6  B.  &  C.  430. 

A  A  a2 
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1847.        said  A.  B.,  so  being  such:  officer  of  excuse  as  aforesaid, 
to  n^lect  and  forbear  and  omit  to  do  his  duty,  &c. 

The  second  charged,  that  the  defendant  offered  to 
give  the  same  securities  to  the  said  A.  B.  with  the  like 
object. 

The  third  charged,  that  the  defendant  did  give  two 
bank  notes  for  the  payment  of  divers  sums  of  monej, 
amounting  in  the  whole  to  £20,  to  the  said  A.  B.,  with 
the  like  object. 

The  fourth  charged,  that  the  defendant  offered  to 
^ye  two  bank  notes  to  the  eaid  A.  B.  with  the  like 
object. 

On  the  13th  of  October,  1845,  three  justices  of  the 
peace  for  the  said  borough  convicted  Gramble  of  the 
offence  charged  in  the  fourth  coimt,  and  adjudged  that 
he  had  forfeited  for  his  said  offence  the  sum  of  £500, 
which  they  then  mitigated  to  the  sum  of  £152.  They 
also  adjudged,  that  he  was  not  guilty  of  the  several 
offences  chained  upon  him  in  and  by  the  first,  second, 
and  third  counts  of  the  information,  and  acquitted  him 
thereof  accordingly. 

At  and  immediately  upon  the  giving  of  the  said 
judgment.  Gamble  gave  notice  in  writing  of  appeal 
from  the  said  judgment  to  the  general  quarter  sessions 
for  the  said  borough  next  after  the  expiration  of  twenty 
days  from  the  giving  of  such  judgment,  which  notice 
was  in  the  following  form : — 

^'  Take  notice,  that  I  shall  appeal  to  the  general 
quarter  sessions  of  the  peace,  to  be  holden  next  after 
twenty  days  from  the  date  hereof  in  and  for  the  borough 
of  Leeds  in  the  county  of  York,  from  the  judgment 
given  this  day  by  Damton  Lupton,  Joseph  Eobert 
Atkinson,  and  William  Pawson,  Esquires,  being  three 
of  her  Majesty's  justices  of  the  peace,  in  the  matter  of 
an  information  exhibited  by  you  on  behalf  of  her  ila- 
jesty,  as  well  as  for  yourself  against  me  for  recovery  of 
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quarter  sessions  has  any  discretion  as  to  allowing  or      vjf^l^ 
disallowing  him  his  fees  and  expenses,  and  remuneration     Tlie  Qubbn 
for  the  sums  he  has  expended.     Secondly,  whether,  if  The  Juiticeiof 
the  court  of  quarter  sessions  has  this  discretion,  this  Cabmabthbn- 

^  ^  '   ^  8BIBB. 

Court  has  any  controlling  power  over  the  quarter  sessions 
in  the  exercise  of  that  discretion.  As  to  the  first  question, 
it  is  unnecessary  to  go  into  the  ancient  law  of  coroners, 
for  the  present  payments  to  them  depend  on  modem  sta- 
tutes, of  which  the  25  G.  2,  c.  29,  is  the  first.  That  statute 
enacted,  that,  in  order  to  induce  a  coroner  to  do  his  duty, 
he  should  have  certain  fees,  which  it  then  set  forth,  and 
his  mileage  paid.  The  Legislature  contemplated  a  re- 
ward for  services  rendered.  Two  cases  are  provided  for, 
— ^those  of  persons  dying  in  prison,  where  the  sum  to  be 
paid  to  the  coroner  is  fixed,  and  those  of  persons  dying 
at  a  distance  from  his  residence,  where  the  mileage  is  to 
be  ascertained.  In  both  cases,  the  Legislature  contem- 
plated a  reward  for  holding  the  inquest ;  but  in  both  it 
spoke  of  an  inquest  being  duly  taken.  The  fact  that 
it  was  duly  taken  seemed  to  be  a  condition  precedent  to 
entitle  the  party  to  the  reward.  If  the  payments  are 
to  be  made  without  any  control,  and  without  considera- 
tion whether  the  inquisition  was  duly  held,  it  might  be 
dishonestly  held,  and  there  might  be  negligence  in 
taking  it,  while  the  existence  of  the  right  to  control 
secures  not  only  care  and  diligence  in  taking  the 
inquest,  but  also  that  inquests  shall  only  be  taken 
where  it  is  proper  to  take  them.  That  was  the  view 
taken  many  years  ago  by  this  Court  in  the  case  of 
Jiex  V.  The  Justices  of  Kent  (a),  with  which  this  Court 
at  this  moment  entirely  concurs.  If  that  is  correct, 
it  is  obvious  that,  in  the  present  case,  the  justices 
in  sessions  must  exercise  a  discretion  in  determining 
whether  the  coroner's  conduct  was  such  that  an  order 

(a)  11  East,  229. 
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drcamstances  may  be  Buch  as  to  risk,  market,  and  oom- 
petition,  as  may  make  the  difference  little  more  than  no- 
nuual ;  the  market  may  be  so  good,  and  the  competition 
so  great,  as  to  make  the  risk  almost  nothing.  Still  Has 
is  a  question  for  trial ;  and  for  the  purpose  of  trying 
that,  this  case  must  go  back  to  the  sessions ;  both  or- 
ders should  go  back  to  their  respective  session,  that  the 
rates  may  be  amended  according  to  the  princuples  Liid 
down. 

Bates  to  be  amended. 


END  OF  HILARY  VACATION. 
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incurred  by  summoning  medical  witnesses,  and  some  18^7. 
other  witnesses,  on  the  score  of  the  necessity  of  the  xhe  Quun 
latter.  The  propriety  of  requiring  the  attendance  of  j^  j^oet  of 
medical  witnesses  at  an  inquest  is  so  unquestionable  Cam£a»th»n- 
as  to  amount  to  a  necessity,  and  these  expenses  may 
be  classed  among  the  necessary  expenses  *of  every 
inquest  Although  the  justices  are  empowered  to 
examine  the  coroner  on  oath,  that  power  seems  rather 
to  apply  to  the  rate  of  the  sums  charged  than  to  any- 
thing else.  There  are  many  parties  who  are  bound 
to  obey  the  coroner's  mandate  for  their  attendance ;  and 
their  remuneration  certainly  would  not  depend  on  the 
propriety  of  holding  the  inquest.  In  former  times, 
these  sums  were  paid  upon  the  order  of  the  coroner,  and 
out  of  the  poor-rates.  When  the  coroner  was  not  the 
person  who  actually  paid  these  charges,  but  they  were 
paid  on  his  order,  it  is  clear  that  the  overseers  could 
not  resist  the  payment  merely  on  the  grounds  that  he 
had  not  held  the  inquest  properly;  for  his  own  authority 
in  these  matters  was  so  great,  that  in  most  cases  it 
would  have  been  impossible  to  charge  him  with  indiscre- 
tion in  holding  an  inquest.  If  that  statement  were 
true  before  the  statute,  it  is  not  altered  now,  from  the 
mere  circmnstance,  that,  instead  of  ordering  the  pay- 
ment of  expenses  to  those  whom  he  summoned  to  attend 
him,  he  pays  them  at  once  out  of  his  own  pocket,  and 
claims  reimbursement  from  the  county.  In  this  re< 
spect  he  is  the  mere  agent  of  the  county  treasurer; 
and  as  he  is  bound  to  pay,  he  is  entitled  to  be  re- 
paid by  the  justices  on  their  being  satisfied  of  the  cor- 
rectness of  his  account.  This  is  in  accordance  with 
the  spirit  of  the  statute.  All  temptation  to  hold  unne- 
cessary inquests  is  destroyed  by  making  his  own  re- 
muneration depend  on  the  propriety  of  his  holding  them; 
but  he  might  be  prevented  from  holding  them  where 
they  were  necessary,  if  he  was  not  merely  likely  to  lose 
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all  remuneratioQ  for  his  own  trouble,  but  to  be  out  of 

pocket  for  the  pajrment  of  those  whom  he  has  mun* 

moned  to  attend   him,  and  for  those  other  expenfiei 

which    are    necessarily   and   unavoidably   lucurred  in 

Buch  a  cage.     The  rule  as  to  the  allowance  of  his  own 

fees  will  be  discharged ;  as  to  the  other  parts  it  will  be 

absolute. 

Bule  accordingly. 


END  OP   TRINITy    TEBM« 
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The  QiTiEN  w.  Samuel  Gaunt  Gamble. 

vJN  appeal  against  a  conviction  by  three  of  her  Ma-  Stat.  7  &  8 
.         •••  01  r»ii  i/»xT       Geo.  4,  c.  53y 

jesty  8  justices  of  the  peace  for  the  borough  of  Lieeds,  g.  82,  (Excise), 

in  the  county  of  York,  which  came  on  to  be  tried  at  the  ^^  ^grieved 
quarter  sessions  of  the  peace  for  the  said  borough  held  oy  the  decwion 

^  ^  o  of  jastices  as  to 

on  the  81st  of  December,  1845,  before  Thomas  Flower  any  breach  of 

Ellis,  Esquire,  recorder  of  the  said  borough,  the  said  laws,  a  right  of 

recorder  quashed  the  conviction,  and  reversed  the  judg-  "^^p*^® 

ment  of  the  justices,  subject  to  the  opinion  and  direo-  "ons.  provided 

,  certain  notices 

tion  of  the  Court  of  Exchequer  on  a  case  embodying  be  given.    By 
the  following  facts :-  l^^Z^^'t  '''" 

On  the  26th  of  September  in  the  year  1845,  Joseph  quarter  scsrioiis 

*  ^  •'  ^         '  *       are  required  to 

Bedford,  one  of  her  Majesty's  officers  of  excise,  exhibited  re-hear  upon 
an  information  against  Samuel  Gaunt  Gumble  before  a  re-examine  the 
justice  of  the  peace  for  the  said  borough  of  Leeds.  and  no*^^' 

The  information  contained  four  counts.     The  first  on  which  the 

original  jndg- 
charged,  that  the  defendant,  being  a  maltster,  did  give  ment  was 

to  one  A.  B.,  then  being  an  officer  of  excise,  two  secu-  SJ^empowcred^ 

rities  for  sums  of  money,  amounting  together  to  the  ^  Tww8e'(w^' 

sum  of  £20,  in  order  to  corrupt  and  prevail  upon  the  confirm,  in  the 

whole  or  in 
part,  the  judg- 
ment appealed  against,  or  tq  give  such  new  or  different  judgment  as  they  in  their  ^cre- 
tion  shall  think  fit. 

'  On  an  information  containing  four  counts  the  justices  acquitted  the  defendant  on  the 
1st,  2nd  and  3rd  counts,  but  convicted  him  on  the  4th,  whereon  he  gave  notice  of  appeal 
against  the  said  judgment  i^Heldf  that  the  notice  was  limited  to  the  judgment  on  the  fourth 
count,  and  that,  as  the  informant  had  not  given  notice  of  appeal  from  the  rest  of  the  judg- 
ment, the  evidence  before  the  Court  of  Appeal  must  be  confined  to  the  fourth  count. 

When  a  cajK  is  stated  for  the  opinion  of  the  Court  of  Exchequer,  under  the  provisions 
of  sect.  84,  it  is  not  necessary  that  the  record  should  be  brought  before  this  Court  by  cer- 
tiorari ;  it  is  enough  if  all  the  facts  are  made  to  appear  on  affidavit. 
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1847.        was  intended  to  be  against  the  whole:   Ptehard  v. 

Sears  {a). 

Pashley^  contrk. — The  recorder  has  the  power  to  re- 
fuse to  hear  evidence  on  the  part  of  the  Crown,  and 
even  if  he  had  only  a  discretion,  this  Court  will  not  in- 
terfere with  its  exercise.  [Parke,  B. — ^The  appeal  of  the 
defendant  is  only  against  so  much  of  the  judgment  as 
affects  him  and  aggrieves  him.]  It  must  be  bo  taken  to 
be.  He  could  hardly  be  supposed  to  be  aggrieved  hj 
the  acquittal,  and  to  appeal  against  that  part  of  the 
judgment  below.  This  case  is  not  to  be  decided  on  the 
same  rules  as  new  trials.  The  right  of  appeal  is  only 
given  to  the  party  aggrieved,  and  the  officer  might  have 
appealed  from  the  acquittal,  whereby  he  was  aggrieved, 
had  he  chosen  so  to  do,  and  to  give  the  proper  notices. 
He  has  neglected  to  do  so,  and  must  be  taken  to  have 
waived  his  right. 

J.  T.  Ingham  was  heard  in  reply. 

Cur.  adv.  vult 

Sir  F.  Pollock,  C.  B.,  on  the  following  day  delivered 
the  judgment  of  the  Court. — This  case  came  before  the 
Court  recently,  on  a  special  case  stated  by  the  learned 
Recorder  of  Leeds  for  our  opinion  under  the  stat  7  & 
8  Geo.  4,  c.  53,  for  the  regulation  of  the  excise  revenue ; 
and  the  main  question  on  which  the  argument  at  the 
bar  turned  was,  whether  the  recorder  had  the  power  of 
entering  upon  the  whole  information  under  the  circum- 
stances under  which  it  came  before  him,  or  whether  his 
jurisdiction  was  confined  to  that  count  on  which  the 
justices  below  had  convicted  the  defendant,  and  against 

(a)  6  A.  &  E.  469. 
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the  penalty  of  £500  for  breack  of  the  excise  laws,  and 
by  which*  judgment  I  feel  myself  aggrieved.  Dated  at 
Leeds,  in  the  said  borough  of  Leeds,  this  18th  of  Octo- 
ber, 1845.  Samuel  Gaunt  Gamble." 


At  the  trial  of  the  appeal,  after  the  case  for  the  re- 
spondent was  closed,  the  recorder  found  and  adjudged 
that  the  appellant  was  not  guilty  of  the  charge  contained 
in  the  fourth  count.  The  counsel  for  the  respondent 
thereupon  submitted  that  the  second  count  was  proved, 
and  that  the  recorder  ought  to  give  judgment  upon 
that  count,  inasmuch  as  the  appellant  had  given  notice 
of  appeal  against  the  entire  judgment  given  by  the  jus- 
tices. The  only  judgment  which  in  his  discretion  the 
recorder  thought  fit  to  give  as  to  the  fourth  count,  was 
to  reverse  the  judgment  of  the  justices  on  that  count; 
but  in  order  to  prevent  the  case  from  being  sent  down 
to  the  sessions  to  be  reheard,  he  found  as  a  {act,  that 
the  appellant  was  guilty  of  the  ofience  charged  in  the 
second  count,  and  was  not  guilty  of  the  offences  charged 
in  the  first,  third,  and  fourth  counts  respectively ;  but 
such  finding  was  conditional  only,  and  was  not  to  be 
of  any  force  or  validity  unless  the  Court  of  Exchequer 
should  be  of  opinion  that  he  ought  to  have  given  judg- 
ment upon  the  second  count.  The  point  for  the  opinion 
and  direction  of  the  Court  of  Exchequer  on  these  facts, 
therefore,  was,  whether  the  recorder  was  entitled  to  give 
judgment  of  conviction  on  the  second  count  of  the  in- 
formation or  not. 

Pashlet/,  for  the  defendant — Before  going  into  the 
argument  on  the  point  stated  for  the  opinion  of  the 
Court,  he  objected  that  the  case  was  not  properly 
brought  before  the  Court,  being  on  affidavit  instead  of  by 
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writ  ^>f  certiorari,  by  which  the  record  would  be  brauglit 
up. 

The  AUomffj-General  (Sir  J,  JeTm$),^T\m  mmm 
vfm  adopted  m  a  former  case  under  the  sanie  statute* 
Reffina  y.  WomlrmD{a\  which  came  before  the  Court  on 
motion  by  affidavit*  verifying  the  proceedings  below. 
There  has  been  no  decision  or  judgment  below,  so  that 
there  is  no  record  to  bring  up*  The  recorder  has  given 
a  conditional  judgment,  subject  to  the  opinion  of  this 
Court,  and  when  that  is  pronounced,  the  judgment  be-  - 
low  will  be  given  in  fact. 

Sir  F»  PoLLocKj  C.  B. — ^Tliis  case  comes  to  us  just  the 
same  as  any  other  case  would  from  equity,  by  the  au- 
thority and  direction  of  a  court  requiring  our  opinion, 
and  having  power  to  ask  for  it  under  the  stat<  43  Geo.  3, 
a  79j  8.  39.  We  have  nothing  to  do  with  the  conse- 
quences, but  simply  to  give  our  opinion  on  the  facts. 
If  the  judgment  in  the  alternative  is  bad,  that  is  another 
thing*     We  will  proceed  with  the  case. 

J.  T.  Inghamj  for  the  Crown. — The  Bubstantial  point 
stated  for  the  opinion  of  this  Court  is,  whether  the  re- 
corder was  correct  in  refusing  to  go  into  the  case  for  the 
Crown,  on  the  second  coimt  of  this  information  under 
the  facts  found  by  him.  This  arises  on  the  7  &  8  Geo.  4, 
c.  53,  88.  ^5i  82,  83.  The  65th  sect,  of  that  act  enacts, 
that,  for  the  recovery  of  any  penalty  imposed  by  that 
or  any  other  act  relating  to  the  excise,  an  information 
may  be  exhibited  before  the  commissioners  of  excise, 
if  the  offence  is  committed  within  the  limits  of  the  chief 
office  of  the  excise  in  London,  or  if  out  of  the  limits 
of  the  chief  office,  the  information  may  be  exhibited 
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before  any  one  or  more  of  his  Majesty's  justices  of  the  1847. 
peace  for  the  county,  &c.  wherein  the  offence  sh^l  have 
been  committed ;  and  such  information  shall  and  may  be 
heard  before  such  justices,  and  they  are  hereby  autho- 
rised  and  required,  upon  any  such  information  having 
been  so  exhibited,  to  proceed  to  the  examination  of  the 
fact  or  facts  in  such  information  alleged,  and  to  give 
judgment  for  any  such  penalty  or  penalties  which,  up- 
on the  due  examination  of  one  or  more  credible  wit- 
ness or  witnesses,  shall  be  found  to  be  incurred.  The 
82nd  section  enacts,  that,  in  case  any  officer  who  shall 
exhibit  any  information,  or  any  person  or  persons  against 
whom  any  information  shall  have  been  exhibited,  shall 
feel  aggrieved  by  the  judgment  given  thereon  by  such  jus- 
tices, it  shall  be  lawful  for  such  officer  or  such  person 
or  persons,  upon  giving  notice,  to  appeal  therefrom  to  the 
justices  of  the  peace  assembled  at  the  next  general  quar- 
ter sessions.  The  84th  section  is  that  on  which  the 
case  for  the  Crown  rests.  It  is  thereby  enacted,  that 
"  upon  every  such  appeal  it  shall  be  lawful  for  the  justices 
of  the  peace  at  the  general  quarter  sessions,  before  whom 
any  such  appeal  shall  be  brought,  and  they  are  hereby 
authorised  and  required,  to  proceed  to  rehear  upon  oath 
and  to  re-examine  the  same  witness  and  witnesses,  and 
to  reconsider  the  same  evidence,  and  the  merits  of  the 
case  whereon  the  original  judgment  appealed  against 
shall  have  been  given,  and  they  shall  not  examine  any 
evidence  or  any  witness  or  witnesses,  other  than  or 
different  from  the  evidence  and  the  witness  or  witnesses 
which  and  who  shall  have  been  examined  before  the 
justices  at  the  trial  and  hearing  of  the  information 
upon  which  the  original  judgment  shall  have  been 
given;  and  the  justices  of  the  peace  at  quarter  ses- 
sions are  hereby  authorised  and  empowered,  on  any  such 
app^,  to  reverse  or  confirm,  in  the  whole  or  in  part,  the 
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following  facts  appeared  in  evidence :— In  the  united 
township  of  Todmorden  and  Walsden,  which   yn«int«n 


assessed  for  and  towards  the  ne- 
cessary relief  of  the  poor  of  the 
said  township  for  the  year 
1839,  in  the  sum  of  41/.  7s.  6d.y 
and  there  is  now  in  arrear  and 
unpaid  in  respect  of  the  same, 
the  sum  of  9/.  17'.  J^d,  And 
whereas  it  duly  appeareth  unto 
us,  the  undersigned  William 
Chadwick  and  George  Ash- 
worth.  Esquires,  two  of  Her 
Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of 
Lancaster,  and  acting  in  and 
for  the  said  division  of  Middle- 
ton,  in  the  said  county,  as  well 
upon  the  complaint  on  oath  of 
Joseph  Knowles,  one  of  the 
orerseers  of  the  poor  of  the  said 
township  of  Todmorden  and 
WalsdeUy  as  otherwise,  that  the 
said  sum  of  9/.  17'.  Id.  hath 
been  lawfully  demanded  by  him 
of  the  said  Abraham  Ormerod, 
William  Ormerod,  and  Peter 
Ormerod,  and  that  they  have 
refused  and  do  refuse  to  pay 
the  same.  And  whereas  the 
said  Abraham  Ormerod,  Wil- 
liam Ormerod,  and  Peter  Or- 
merod have  been  duly  sum- 
moned to  appear  before  us  the 
said  justices  to  shew  cause  why 
they  have  not  paid  the  said 
sum  last  assessed  (being  parcel 
of  the  sum  ^t  which  they  were 
so  rated  and  assessed  as  afore- 
said), and  they  having  appear- 
ed by  William  Eastwood,  their 
attorney  in  this  behalf,  before 
us  in  pursuance  of  such  sum- 
mons, and  it  hath  now  been 
duly  proved  unto  us  the  said 


justices,  in  the  presence  and 
hearing  of  the  aaid  attorney 
of  the  saiA  Abraham  Or- 
merod, William  Ormerod,  and 
Peter  Ormerod,  that  an  as- 
sessment for  the  relief  of 
the  poor  of  the  township  of 
Todmorden  and  Walsden,  and 
for  other  purposes  chai^geable 
therein  according  to  law,  dated 
the  25th  day  of  November,  1839, 
was  duly  made,  allowed,  and 
published  as  aforesaid;  and  that 
the  said  Abraham.  Ormerod^ 
William  Ormerod,  and  Peter 
Ormerod,  are  therein  and 
thereby  assessed  at  the  sum  of 
41/.  7'.  ^d.y  as  aforesaid,  and 
that  the  sum  of  9^.  17f.  Id.^ 
parcel  of  the  said  last-mention- 
ed sum  is  now  in  arrear  and 
unpaid  by  the  said  Abraham 
Ormerod,  William  Ormerod, 
and  Peter  Ormerod.  And 
whereas  it  hath  now  also  been 
proved  unto  us  the  said  justices, 
in  the  presence  and  hearing  of 
the  said  attorney  of  the  said 
Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod, 
that  the  said  last-mentioned 
sum  of  9/.  17^.  Id.  hath  been 
duly  demanded  of  the  said 
Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod, 
but  that  they  have  not  paid, 
and  have  refused  and  still  re- 
fuse to  pay  the  same,  and  the 
said  Abraham  Ormerod,  Wil- 
liam Ormerod,  and  Peter  Or- 
merod, have  not,  nor  hath  any 
of  them  by  their  attorney  afore- 
said, or  otherwise, shewn  unto  us 
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of  the  information.  The  appeal  is  given  by  the  82nd  1347^ 
section  agunst  the  judgment  on  any  information.  If 
the  Legislature  did  not  mean  the  whole  judgment,  they 
would  have  said  "  the  judgment,  or  any  part  thereof;" 
and  it  is  reasonable  that  the  Legislature  meant  to  give 
the  right  of  appeal  on  the  condition  that  the  whole  case 
should  be  re-opened;  for  the  84th  section  says,  the 
Court  of  appeal  shall  rehear  upon  oath  and  re-exa- 
mine the  same  ¥ritnes8es,  and  reconsider  the  same  evi« 
dence  and  the  merits  of  the  case,  whereon  the  original 
judgment  appealed  against  shall  have  been  given,  and 
may  reverse  the  same  in  whole  or  in  part,  and  give  such 
new  judgment  as  shall  seem  fit  to  them.  [Parke,  B.— • 
Is  the  defendant  who  has  been  acquitted  on  these  counts, 
and  appeals  only  from  the  conviction  on  the  fourth,  to 
come  prepared  with  witnesses  to  meet  the  ease  on  the 
first,  second,  and  third  counts,  on  which  he  has  not  had 
any  notice  of  appeal?]  The  officer  could  not  have 
appealed,  for  he  was  not  a  person  aggrieved  by  the 
judgment  below.  The  defendant  having  been  convicted 
was  the  only  person  aggrieved,  and  therefore  competent 
to  appeal,  and  give  the  due  notices.  The  construction 
of  the  statute  contended  for  on  the  other  side  might 
lead  to  great  oppression  of  ignorant  men ;  for  example, 
in  this  present  case,  the  officer  might,  according  to  that 
construction,  have  appealed  against  the  judgment  on  the 
second  count,  and  if  there  had  been  no  cross  appeal,  he 
might  have  insisted  that  the  judgment  on  the  fojirth 
coimt  should  stand,  and  that  a  new  judgment  for  another 
penalty  should  be  given  in  his  favour  on  the  second 
count,  thereby  obtaining  two  penalties  instead  of  one. 
The  appellant's  notice  here  precludes  him  from  this 
objection,  for  it  is  general  and  against  the  whole  judg- 
ment. By  a  notice  in  such  form  the  officer  has  been 
misled,  and  has  been  induced  to  believe  that  the  appeal 
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1847.  school-house.  Secondly,  that  the  warrant  was  bad,  as 
it  described  the  rate  as  having  been  made  on  a  wrong 
date ;  and,  thirdly,  that  the  warrant  was  bad,  because  it 
did  not  allege  that  the  refusal  of  the  plaintifis  to  pay 
the  rate  had  been  proved  before  the  defendants  on  oath. 
The  learned  judge  having  reserved  leave  to  the  de^ 
fendants  to  move  for  a  nonsuit,  or  to  enter  a  verdict 
if  the  Court  should  think  these  points  were  all  un- 
tenable, and  a  verdict  having  thereupon  passed  for  the 
plaintiffs  for  £84,  a  rule  was  subsequently  obtained  pur- 
suant to  such  leave. 

Bainesy  (Hall  with  him),  now  shewed  cause. — The 
question  raised  by  this  rule  is,  whether  there  has  been 
a  sufficient  publication  of  these  rates  under  the  stat 
1  Vict.  c.  45,  s.  2,  which  was  passed  to  obviate  the  ob- 
jections entertained  by  many  people  to  the  practice  of 
oral  publication  in  church,  and  during  Divine  service, 
as  is  required  by  various  statutes.  Among  these  was 
the  17  Geo.  2,  c.  3,  which,  to  prevent  churchwardens 
and  overseers  from  making  "  unjust  and  illegal  rates  in 
a  secret  and  clandestine  manner,^'  required  that  they 
should  give  public  notice  in  the  church  of  every  poor's- 
rate  on  the  first  Sunday  after  its  allowance  by  justices. 
Unless  this  direction  were  followed,  the  rate  was  a  mere 
nullity  :  Rex  v.  Newcombe  (a),  Sibbald  v.  Roderick  (Jb). 
The  principle  of  this  statute  was,  that  every  parishioner 
should  have  full  means  of  knowing  when  a  rate  was 
made ;  and,  as  the  1  Vict.  c.  45,  is  in  pari  materia,  it 
ought  so  to  be  construed  as  that  the  new  mode  of  pub- 
lication, thereby  substituted  for  that  under  the  former 
statute,  should  be  at  least  as  extensive  in  its  operation 
as  that  prescribed  by  the  former  one.  The  new  statute 
enacts,  that,  "from  and  after  the  Ist  day  of  May  then 

(a)  4  T.  R.  368.  {h)  11  A,  &  E.  88. 
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which  conviction  he  had  given  the  notice  of  appeal  re-  1847^ 
quired  by  the  act.  The  justices,  it  should  be  stated,  had 
acquitted  him  on  the  second  count  of  the  information, 
and  agaiust  that  decision,  though  it  was  in  his  power  to 
do  so,  the  officer  had  not  given  any  notice  of  appeaL 
On  the  part  of  the  Crown,  it  was  argued,  that  the  notice 
of  appeal  by  the  defendant,  re-opened  the  whole  case  be- 
fore the  recorder,  and  that  it  was  competent  to  the 
officer  to  give,  and  incumbent  on  the  recorder  to  receive, 
evidence  affecting  the  second  count  as  well  as  the  fourth ; 
but  the  defendant  contended,  that  the  inquiry  was  li- 
mited to  the  charge  in  the  fourth  count,  in  respect  of 
which  alone  was  there  any  notice  of  appeal ;  and  that,  as 
the  recorder  was  of  opinion  that  there  was  no  evidence 
to  support  that  charge,  there  ought  to  be  a  general  ac- 
quittal. On  this  point  we  are  unanimously  of  opinion 
that  the  contention  of  the  defendant  is  correct,  and 
ought  to  prevail.  It  is  evident  from  the  case  as  framed 
by  the  learned  recorder,  that  he  entertained  very  consi- 
derable doubts  as  to  his  power  to  go  into  the  case  on 
any  other  than  the  fourth  count,  and  we  think  that 
those  doubts  were  well  founded.  It  is  clear  that  his  juris- 
diction only  extended  to  that  particular  part  of  the 
judgment  below  against  which  there  was  an  appeal,  as 
testified  by  the  notices.  Both  sides  might  have  appealed, 
for  the  judgment  below  was  both  for  and  against  each 
side,  but  the  defendant  alone  has  appealed.  It  must  be 
granted  that  no  man  would  appeal  against  a  judgment 
in  his  favour.  The  defendant  coidd  not,  therefore,  be 
supposed  to  have  intended,  by  his  appeal,  that  he  was 
dissatisfied  or  aggrieved  (which  are  the  words  of  the 
statute)  by  the  judgment  on  the  second  count.  His  no- 
tice of  appeal,  therefore,  did  not  affect  that  judgment, 
which  stood  on  that  count  unappealed  against  as  far  as 
he  was  concerned.     Then,  as  the  officer  did  not  think 

VOL.  H.  B  B  B  N.  8.  €• 
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^2^^h^  service  was  not  celebrated  in  it  on  Sundays.  Tbe 
Okmbbod  parish  meetings  are  held  there,  so  that  it  is  still  the 
Chadwick.  parish  church;  and  christenings  and  burials  are  per- 
formed there,  while  there  is  no  reason  why  the  rector 
or  vicar  should  not  resume  the  services  on  Sundays  if 
he  pleases  so  to  da  It  has  not  lost  the  character 
of  a  church,  because  another  has  been  built  and  con- 
secrated in  the  township ;  and  as  no  evidence  beyond 
the  deed  of  consecration  was  given  at  the  trial,  it  is 
a  question  whether  the  Court  can  infer  that  all  the 
provisions  of  the  3  Geo.  4,  c.  72,  have  been  complied 
with.  The  deed  itself  proves  nothing  of  the  sort; 
Christie  v.  Ununn  (a).  Then,  as  to  the  school-house; 
though  that  is  not  licensed  or  consecrated^  yet  it  is 
a  church  within  the  act,  from  the  fact  that  Divine 
service  is  celebrated  there  on  Sundays  according  to 
the  rites  of  the  Church  of  England.  Then  the  war- 
rant is  bad,  on  two  grounds.  Before  a  warrant  can 
issue  under  43  Eliz.  c.  2,  s.  11,  there  must  be  a  demand 
of,  and  refusal  to  pay,  the  poor-rate  in  question ;  and  a 
defective  warrant  is  no  justification:  Crepps  v.  Dur- 
den  (b).  This  warrant  is  defective,  in  the  omission  to 
state  that  the  refusal  to  pay  was  proved  before  the 
defendants  on  oath.  On  reference  to  it,  it  will  be  seen 
that  it  only  states  that  fact  to  have  been  "duly  proved," 
which  is  insufficient  on  the  authorities,  for  it  is  a 
warrant  operating  as  a  conviction,  and  ought  to  possess 
all  the  certainty  required  in  such  a  document :  Tracy 
V.  Talbot  (c).  Ex  parte  Aldridge  (d).  The  proof  of  such 
refusal  ought  distinctly  to  be  stated  to  have  been  made 
on  oath.  In  JEx  parte  Jones  (e)  the  word  "  duly"  was 
held  to  be  insufficient ;  and  B,  v.  Croke  (f)  decided,  tliat 
an  allegation  in  an  order  of  sessions,  that  "  due  ^  notice 

(a)  11  A.  &  E.  373.  {d)  2  B.  &  C.  600. 

{b)  Cowp.  640.  («)  1  New  Sess.  Cas.  3, 

(c)  2  Salk.  632.  (/>  Cowp.  26. 
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1847. 


Obmerod  and  Another  v,  Chadwick  and  Another. 


This 


was  an  action  of  trespass,  for  seizing  and  selling  iq  the  town, 
certain  goods  and  chattels  the  property  of  the  plain tiflP,  Jlhere^i^'an 
to  which  the  defendants  pleaded  not  guilty  by  statute. 
At  the  trial,  before  Coleridge^  J.,  at  the  Liverpool  Sum- 


ancient  cbapely 
a  new  church 
was  built  and 

mer  Assizes  for  1846,  it  appeared  that  the  defendants  i^s'l^rince  "* 

were  justices  of  the  peace  in  the  division  of  Middleton,  ^**I*^**  p«riod 

and  that  this  was  an  action  brought  to  recover  damages  has  regrularlj 

from  them  for  having  issued  their  warrants  for  distrain-  on  Sundays  in 

ing  on  the  property  of  the   plaintiffs,  who  occupy  a  [hough  pariah ' 

mill  in  the  township  of  Todmorden,  for  the  sum  of  £84,  meetings  con- 

^  ,  tinue  to  be 

alleged  to  be  due  from  them  in  respect  of  four  poor-  hoiden  in  the 

rates.    The  plaintiffs  contended,  that  the  rates  were  not  chlStenrngY* 

valid,  and  also  that  the  warrants  were  defective  on  the  J^o^^o^ 

face  of  them  (a).     With  reference  to  the  poor-rates,  the  ally  performed: 
^   '  r  »  — ^e/rf.  that, 

the  new  church 
being  the  church  defmeto  of  the  place,  it  is  a  sufficient  publication  of  a  poor-rate  if  the 
notice  required  by  the  1  Vict.  c.  45  be  affixed  at  or  near  the  door  thereof,  and  not  at  that 
of  the  chapel. 

In  the  same  place  a  room  was  hired  for  a  school-house,  in  which  divine  senrice  was 
regularly  celebrated  on  Sundays  according  to  the  rites  of  the  Church  of  England : — Held, 
that  it  was  not  necessary  to  affix  any  notice  on  the  door  of  the  school. 

Held  also,  that  it  is  a  sufficient  publication,  under  the  1  Vict.  c.  45,  if  the  notice  be 
affixed  to  the  principal  door  only  of  the  church. 

A  warrant  of  distress  for  poor-rates  was  objected  to  for  reciting  that  the  rate  was  made 
on  the  25th  of  November,  instead  of  the  24th  of  September,  the  former  being  in  fact  the 
date  of  its  allowance ;  and  also  for  alleging  that  the  refusal  of  the  plaintiffs  to  pay  the  rate 
in  question  had  been  *'  duly  proved,"  instead  of  *'  proved  on  oath :" — Held,  that  the  war- 
rant was  good. 


(a)  The  warrants  were  all 
alike,  and  were  in  the  follow- 
ing form  : — '*  Division  of  Mid- 
dleton, county  of  Lancaster: 
To  the  churchwardens  and 
overseers  of  the  poor  of  the 
township  of  Todmorden  and 
Walsden,  in  the  said  county, 
and  to  William  Greenwood  and 
John  Smith,  the  constables  of 
the  said  township,  and  every  of 
them. — Whereas,  in  and  by  a 
B  B 


certain  rate  and  assessment 
dated  the  25th  day  of  Novem- 
ber, 1830,  made,  assessed,  al- 
lowed, and  published  according 
to  the  statute  in  th^t  case  made 
and  provided,  Abraham  Orme- 
pod,  William  Ormerod,  and 
Peter  Ormerod,  inhabitants  and 
joint  occupiers  of  certain  build- 
ings and  tenements  in  the  said 
township  of  Todmorden  and 
Walsden,  were  duly  rated  and 
b2 
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194^,  There  has  been  a  perfect  substitutlooi  of  the  new  chureh 
for  the  chapel  by  the  parish  for  twelve  years  last  past, 
and  there  is  no  pretence  for  saying  that  there  is  any 
other  church  or  chapel  in  this  township  but  the  new 
building.  The  notice  is  only  required  to  be  put  up  at 
the  door  of  that  church  where  Divine  service  is  habitu- 
ally performed  on  Sundays ;  and  the  old  chapel  ceased  to 
have  any  Divine  service  on  Sundays  after  the  conse- 
cration of  the  new  church.  The  rate  therefore  is  suffi- 
dently  published^  and  the  warrant  is  good.  The  stat 
43  EUz.  c  2>  nowhere  requires  that  the  refusal  shall  be 
proved  on  oath^  or  that  it  shall  be  so  alleged  in  the  war- 
rant by  the  justices  of  the  peace.  The  fact  may  be  ad- 
mitted,  and  it  cannot  be  then  so  alleged.  Where  an  act 
requires  a  complaint  to  be  made  simply,  it  was  dedded 
in  Basten  v.  Carew  (a)  that  it  was  not  necessary  to 
state  that  such  complaint  was  made  on  oath;  all  the 
cases  relied  on  by  the  plaintifis  where  such  strictness 
has  been  required  have  arisen  on  convictions,  with  the 
exception  of  one  case  only — that,  namely,  of  Regiwa 
V.  Wroth,  which  was  the  decision  of  a  single  judge, 
who  is  known  to  have  expressed  great  doubts  on 
the  propriety  of  that  judgment;  while  it  has  been  ex- 
pressly overruled  by  Coleridge^  J.,  in  -B.  v.  King^s 
Lynn  {b)»  But  this  statement  is  sufficient  on  the  au- 
thority of  B.  V.  Luffe  (c),  even  if  such  an  allegation  be 
required,  for  on  the  whole  instrument  it  abundantly 
appears  that  the  evidence  was  all  taken  on  oath,  and 
that  is  sufficient  in  this  warrant.  \_Parke,  B. — This 
is  something  between  a  warrant  and  a  conviction.  If 
it  be  the  latter,  it  ought  to  have  set  out  at  length 
the  whole  evidence  as  well  as  the  allegation   that  it 


(a)  3  B.  &  C.  649.  (  b)  Ant^  p.  334. 

(c)  8  East  193. 
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their  own  poor,  there  was  an  ancient  chapel,  and  the 
same  having  fallen  into  decay,  and  being  too  small,  a 
new  church  was  built  in  1832,  under  the  powers  of  the 
Church  Building  Act,  3  Geo.  4,  c.  72  ;  many  of  the 
fittings  were  removed  from  the  old  chapel  to  the  new 
church,  where,  after  its  consecration  in  1832,  Divine 
service  was  regularly  performed.  No  service  was  after- 
wards performed  on  Sunday  in  the  old  chapel,  but  paro- 
chial meetings  were  sometimes  held  there,  and  christen- 
ings and  burials  were  frequently  performed  in  it.  Both 
these  buildings  had  two  doors.  In  1840  a  room  was 
hired  in  Walsden  for  a  school,  and  there  Divine  service 
was  celebrated  on  Sundays,  by  a  minister  of  the  Church 
of  England.  A  notice,  as  required  by  the  statute, 
1  Vict.  c.  45,  was  affixed  on  the  principal  door  only  of 
the  new  church,  and  none  was  put  up  at  either  the 
chapel  or  school-room.  The  plaintiffs  contended,  first, 
that  there  had  not  been  any  sufficient  publication  of  the 
rates  imder  the  act,  because  the  notice  ought  to  have 
been  put  up  at  all  the  doors  of  the  church,  chapel,  and 


any  sufficient  cause  for  not  pay- 
ing the  same  ;  These  are,  there- 
fore, in  her  Majesty's  name,  to 
command  andrequireyouforth- 
with  to  make  distress  of  the 
goods  and  chattels  of  the  said 
Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod, 
for  the  said  sum  of  0/.  17'.  1</.; 
and  if  within  the  space  of  four 
days  next  after  such  distress  by 
you  taken,  the  said  last-men- 
tioned sum,  together  with  the 
reasonable  charges  of  taking 
and  keeping  the  said  distress 
shall  not  be  paid,  that  then  you 
do  sell  the  said  goods  and  chat- 
tels as  by  you  distrained,  and 
out  of  the  money  arising  by 
such  sale,  that  you  retain  the 


said  sum  of  9^.  17«.  l^^.^  and 
also  the  reasomible  charges  of 
taking,  keeping,  and  selling  the 
said  distress,  rendering  to  the 
said  Abraham  Ormerod,  Wil- 
liam Ormerod,  and  Peter  Or- 
merod the  overplus  (if  any) 
upon  demand;  and  if  no  such 
distress  can  be  found,  that  then 
you  certify  the  same  unto  us, 
to  the  end  that  such  further 
proceedings  may  be  had  there- 
in as  to  law  doth  appertain. 
Given  under  our  hands  and 
seals  at  Rochdale,  in  the  said 
county  of  Lancaster,  the  28th 
day  of  March,  (a.  d.)  1845.** 
"  William  Chadwick  (l.b.) 
Gboroe  Ashworth  (l.!.)" 
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school-house.  Secondly,  that  the  warrant  w; 
it  described  the  rate  as  having  been  made  o) 
date ;  and,  thirdly,  that  the  warrant  was  bad, 
did  not  allege  that  the  refusal  of  the  plainti 
the  rate  had  been  proved  before  the  defendani 
The  learned  judge  having  reserved  leave 
fendants  to  move  for  a  nonsuit,  or  to  enter 
if  the  Court  should  think  these  points  wei 
tenable,  and  a  verdict  having  thereupon  pass 
plaintiffs  for  £84,  a  rule  was  subsequently  obt 
suant  to  such  leave. 


Bainesy  {Hall  with  him),  now  shewed  cai 
question  raised  by  this  rule  is,  whether  there 
a  sufficient  publication  of  these  rates  under 
1  Vict,  c  45,  s.  2,  which  was  passed  to  obvial 
jections  entertained  by  many  people  to  the  p 
oral  publication  in  church,  and  during  Divin 
as  is  required  by  various  statutes.  Among 
the  17  Geo.  2,  c.  3,  which,  to  prevent  churc 
and  overseers  from  making  *^  unjust  and  illega 
a  secret  and  clandestine  manner,''  required  1 
should  give  public  notice  in  the  church  of  evei 
rate  on  the  first  Sunday  after  its  allowance  by 
Unless  this  direction  were  followed,  the  rate  wj 
nullity  :  Rex  v.  Netocombe  (a),  Sibbald  v.  Bad 
The  principle  of  this  statute  was,  that  every  ps 
should  have  full  means  of  knowing  when  a 
made ;  and,  as  the  1  Vict,  c  45,  is  in  pari  m 
ought  so  to  be  construed  as  that  the  new  mode 
lication,  thereby  substituted  for  that  under  th 
statute,  should  be  at  least  as  extensive  in  its  c 
as  that  prescribed  by  the  former  one.  The  nei 
enacts,  that,  *^from  and  afler  the  1st  day  of  li 


(a)  4  T.  R.  368. 


(*)  11  A,&] 
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next,  all  proclamations  or  notices,  which,  under  or  by  1847. 
virtue  of  any  law  or  statute,  or  by  custom  or  otherwisCj 
have  been  heretofore  made  or  given  in  churches  or 
chapels  during  or'  afler  Divine  service  shall  be  reduced 
into  writing,  and  copies  thereof,  either  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print,  shall,  pre- 
viously to  the  commencement  of  Divine  service,  on  the 
several  days  on  which  such  proclamations  or  notices  have 
heretofore  been  made  or  given  in  the  church  or  chapel  of 
any  parish  or  place,  or  at  the  door  of  any  church  or  chapel^ 
be  affixed  on  or  near  to  the  doors  of  all  the  churches  and 
chapels  within  such  parish  or  place,  and  such  notices^ 
when  so  affixed,  shall  be  in  lieu  of,  and  as  a  substitute 
for,  the  several  proclamations  and  notices  so  heretofore 
given  as  aforesidd,  and  diall  be  good,  valid,  and  effectual 
to  all  intents  and  purposes  whatsoever.**  It  is  con- 
tended, that,  under  this  statute,  the  notices  ought  to 
have  been  put  up  at  all  the  doors  of  the  chapel  and 
school-house,  as  well  as  at  those  of  the  new  church ;  and 
that  construction  has  been  adopted  or  favoured  by  the 
Court  of  Queen's  Bench  in  Rex  v.  Whipp  (a),  and  Rex 
V.  Rayds  (A).  The  practice  substituted  by  the  new 
statute  ought  to  ensure  at  least  as  much  publicity  as 
was  attained  under  the  old  statute,  and  that  cannot 
be  if  the  notice  is  put  up  only  at  one  of  the  doors  of 
the  church,  even  though  that  be  the  principal  or  most 
usual  door.  If  so,  .many  of  the  congregation  who 
may  enter  at  the  other  door  will  not  receive  that  no- 
tice which  they  would  have  had  under  17  Geo.  2,  c.  3. 
The  publication,  therefore,  ought  to  take  place  at  all 
the  doors  of  the  new  church  at  all  events ;  but  it  ought 
also  to  be  extended  to  all  the  doors  both  of  the  old 
chapel  and  school-house.  As  to  the  chapel,  that  was 
.  still  a  chapel  within  the  terms  of  the  act,  though  Divine 

(a)  4  Q.  B.  R.  141.  {b)  1  New  Sees.  Cas.  456. 
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service  was  not  celebrated  in  it  on  Sundays. 
parish  meetings  are  held  there,  so  that  it  is  sti 
pai*ish  church;  and  christenings  and  burials  an 
formed  there,  while  there  is  no  reason  why  the 
or  vicar  should  not  resume  the  services  on  Sunc 
he  pleases  so  to  da  It  has  not  lost  the  cha 
of  a  church,  because  another  has  been  built  anc 
secrated  in  the  township;  and  as  no  evidence  b 
the  deed  of  consecration  was  given  at  the  trial, 
a  question  whether  the  Court  can  infer  that  a 
provisions  of  the  3  Geo.  4,  c.  72,  have  been  con 
with.  The  deed  itself  proves  nothing  of  the 
Christie  v.  Unwin  (a).  Then,  as  to  the  school-h 
though  that  is  not  licensed  or  consecrated,  yet 
a  church  within  the  act,  from  the  fact  that  £) 
service  is  celebrated  there  on  Sundays  accordii 
the  rites  of  the  Church  of  England.  Then  the 
rant  is  bad,  on  two  grounds.  Before  a  warrant 
issue  under  43  Eliz.  c.  2,  s.  11,  there  must  be  a  dei 
of,  and  refusal  to  pay,  the  poor-rate  in  question ;  a 
defective  warrant  is  no  justification:  Crepps  v.  j 
den  (b).  This  warrant  is  defective,  in  the  omissic 
state  that  the  refusal  to  pay  was  proved  before 
defendants  on  oath.  On  reference  to  it,  it  will  be 
that  it  only  states  that  fact  to  have  been  ''duly  proi 
which  is  insufficient  on  the  authorities,  for  it 
warrant  operating  as  a  conviction,  and  ought  to  poi 
all  the  certainty  required  in  such  a  document :  T: 
V.  Talbot  (c).  Ex  parte  Aldridge  (d).  The  proof  of  i 
refusal  ought  distinctly  to  be  stated  to  have  been  n 
on  oatL  In  JEx  parte  Jones  (e)  the  word  *'  duly" 
held  to  be  insufficient ;  and  R.  v.  Croke  (f)  decided, 
an  allegation  in  an  order  of  sessions,  that  ''  due  "  nc 


(o)  11  A.  &E.373. 
{b)  Cowp.  640. 
(c)  2  Salk.  632. 


(cO  2  B.  &  c.  eoo. 

(e)  1  New  Sesa.  Cas.  & 
(/)  Cowp.  26. 
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had  been  given^  whereas  a  particular  notice  in  writing         1347. 
was  required  by  the  statute  then  under  discussion,  was      ormerod 
bad.     The  same  principle  is  laid  down  in  many  cases  v. 

collected  in  1  Bum's  "  Justice  of  the  Peace,''  title 
**  Conviction,"  p.  973 ;  and  in  recent  cases  it  has  been 
recognised  and  acted  upon,  as  in  In  re  Tordoft{a)y  In  re 
Grey  (A),  and  in  FuUer^s  case  (c),  which  was  a  proceed- 
ing under  the  11  Geo.  2,  c.  19,  and  decided  that  the 
allegation,  that  certain  facts  necessary  to  give  juris- 
diction had  been  '^  duly  proved,"  was  bad.  The  same 
course  was  pursued  by  Wigktmany  J.,  in  Regina  v. 
Wroth  (d),  in  proceedings  in  bastardy.  But  this  war- 
rant is  also  bad  on  the  ground  that  there  is  no  such 
rate  as  that  which  is  therein  recited.  The  warrant 
recites  the  making  of  a  rate  on  the  25th  of  November, 
whereas  the  rate  alluded  to  was  made  on  the  24th 
of  September,  the  date  given  in  the  warrant  being 
that  of  its  allowance.  [Parke,  B. — The  date  is  a  mere 
matter  of  description,  and  may  be  struck  out  altogether, 
and  the  maxim  falsa  demonstratio  non  nocet  wiU  apply. 
Aldersan,  B. — In  R.  v.  Marriott  (c),  I  see  that,  accord- 
ing to  a  note  of  the  learned  reporter,  the  question  as  to 
the  number  of  doors  on  which  the  notices  ought  to  be 
fixed,  is  settled;  and  a  mandamus  issued,  notwithstand- 
ing this  very  objection,  to  compel  justices  to  issue  their 
warrant  PoUocky  C.  B. — As  that  is  so,  we  think  we 
are  boimd  by  it] 

Martin,  and  Addison,  in  support  of  the  rule. — As 
to  the  question  raised  by  the  non-publication  of  this 
rate  on  the  door  of  the  chapel  and  school-house,  it  is 
contended,  that  neither  was  necessary  under  the  act. 

(o)  1  New  Ses8.  Cas.  171.  {d)  Ant^,  Vol.  1,  p.  491. 

\h)  1  New  Seas.  Cas.  364.  (e)  12  A.  &  £.  779. 

(c)  14LawJ.,  M.  C.,141. 
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l^j^        There  has  been  a  perfect  subetitutioa  of  the  new  chareli 
^T""^^"""^      for  the  chapel  by  the  parish  for  twelve  years  last  ptst, 
V.  and  there  is  no  pretence  for  saying  that  there  is  any 

other  church  or  chapel  in  this  township  but  the  new 
building.     The  notice  is  only  required  to  be  put  up  at 
the  door  of  that  church  where  Divine  service  is  habitu- 
ally performed  on  Sundays ;  and  the  old  chapel  ceased  to 
have  any  Divine  service  on  Sundays  after  the  conse- 
cration of  the  new  church.     The  rate  therefore  is  soffi- 
dently  published,  and  the  warrant  is  good.     The  stit 
43  Eliz.  c.  2y  nowhere  requires  that  the  refusal  shall  be 
proved  on  oath,  or  that  it  shall  be  so  alleged  in  the  war- 
rant by  the  justices  of  the  peace.     The  fact  may  be  ad- 
mitted, and  it  cannot  be  then  so  allied.     Where  an  act 
requires  a  complaint  to  be  made  simply^  it  was  decided 
in  Basten  v.  Carew  (a)  that  it  was   not   neoeasaiy  to 
state  that  such  complaint  was  made  on  oath;   all  the 
cases  relied  on  by  the  plaintifis  where  such  strictnesi 
has  been  required  have  arisen  on  convictioiis,  with  the 
exception  of  one   case  only — that,  namely^  of  Regim 
V.  Wrothy  which  was  the  decision  of  a  single  judge, 
who  is  known  to  have   expressed  great    doubts  on 
the  propriety  of  that  judgment;  while  it  has  been  ex- 
pressly overruled  by   Coleridge^  J.,   in.  R.  v.  Kingh 
Lynn  (&).     But  this  statement  is  sufficient  on  the  au- 
thority of  R.  V.  Luffe  (c),  even  if  such  an  all^ation  be 
required,  for  on  the  whole  instrument  it  abundantly 
appears  that  the  evidence  was  all  taken  on  oath,  and 
that  is   sufficient  in  this  warrant.     [Parker  B. — This 
is  something  between  a  warrant  and  a  conviction.    If 
it  be  the  latter,  it  ought  to  have   set  out  at  length 
the  whole  evidence  as  well  as  the  all^ation   that  it 


(a)  3  B.  &  C.  649.  (  h)  Ant^  p.  334. 

(c)  8  East  ld3. 
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was  taken  on  oath.]    This  is  not  a  conviction;   and         1^7. 
though,  as  in*  the  cases  under  11  Geo.  2,  c.  19,  many      Ormkrod 
facts  may  be  required  to  be  proved,  which  could  only     chadwick. 
be  properly  proved  on  oath,  it  is  not  necessary  that  they 
should  appear  to  have  bieen  so  proved  on  the  face  of  it 
The  allegation,  *^  duly  proved,"  is  therefore  sufficient ; 
and  if  the  defendants  had  authority  to  act,  the  Court 
will  not  require  that  they  diould  set  out  their  proceed- 
ings as  though  the  statute  absolutely  required  them  to 
be  on  oath,  when  it  does  not  do  so :  Rex  v.  Fishertan 
Delamare(a\ 

Cur.  adv.  vult. 

Sir  F.  Pollock,  C.  B.,  now  delivered  the  judgment 
of  the  Court-T-This  case  came  on  for  argument  beibre 
my  Brothers  Parke,  Alderson,  Rolfey  and  myself,  during 
the  last  term,  on  a  rule  to  enter  a  verdict  for  the 
defendant  on  pcHuts  reserved  by  Mr.  Justice  Coleridge. 
The  facts  are  these.  It  was  an  action  of  trespass, 
brought  against  two  justices  in  and  for  the  district  of 
Todmorden,  in  Lancashire,  for  issuing  four  warrants  at 
the  instance  of  the  churchwardens  and  overseers  of  the 
poor  of  that  place,  and  seizing  the  goods  of  the  plaintiff 
as  a  distress  for  so  many  poor-rates.  All  the  warrants 
were  in  the  same  form,  so  that  it  is  not  necessary  to 
speak  of  more  than  one  of  them  now.  The  case  of  the 
phdntifib  was,  that  the  rate  was  not  valid  in  the  first 
place;  and,  in  the  second,  that  the  warrant  itself  was 
void.  The  objection  to  the  rate  was,  that  it  had  not 
been  duly  published  on  the  first  Sunday  afler  its  allow- 
ance, the  written  notice  of  that  allowance  having  been 
placed  only  on  the  principal  or  most  usual  door  of  the 
church  at  Todmorden.  There  was  another  door  on 
which  the  notice  was  not  placed ;  and  there  had  been, 

(a)  2  Se08.  Cas.  46. 
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writing  and  affixed  as  advertisements  on  that  part  of  the 
fabric  of  the  church  where  they  would  be  most  likely 
to  attract  observation,  in  lieu  of  such  oral  publication. 
Now,  the  first  question  which  arises  on  the  construe* 
tion  of  this  statute  is,  whether  the  word  "  doors " 
means  '^  all  the  doors  of  all  the  churches  and  chapels ;" 
or,  reddendo  singula  singulis,  **  the  door  of  every 
church,"  and  "  the  door  of  every  chapel ; ''  the  word 
"  door  "  being  in  the  latter  construction  used  to  repre- 
sent the  principal  or  most  usual  door.  Each  of  these 
^instructions  is  equally  consistent  with  the  words  of  the 
section,  but  we  are  of  opinion  that  the  latter  must  pre- 
vail. If  the  Legislature  had  meant  that  anything  should 
be  done  at  or  near  more  doors  of  the  churches  than  one, 
as  no  previous  statute  had  required  anything  of  the  sort 
to  be  done  at  more  doors  than  one,  they  would  have  easily 
so  provided  by  introducing  the  words  "  door  or  doors  ^ 
into  the  sentence.  As  they  have  not  so  done,  we  think 
they  did  not  so  intend;  and  the  context  supports  that  con«- 
struction.  The  publication  of  the  notice  during  Divine 
service,  as  required  by  17  G.  2,  c.  3,  is  repealed,  but  the 
vnritten  notice  on  the  principal  door  is  retained,  while  no 
notice  is  enjoined  on  any  other  door  by  way  of  a  sub- 
stitute for  the  loss  of  the  oral  notice  within  the  church 
during  Divine  service.  In  that  case  it  clearly  follows 
that  the  Legislature  thought  one  written  notice  on  one 
door  was  quite  sufficient  publication.  Then  again,  the 
Stat.  31  Eliz.  c.  3,  requires  proclamation  of  outlawry 
immediately  after  Divine  service  "at  the  most  usual 
door ;''  and  the  recital  of  that  act  mentions  the  word 
**  door**  only,  evidently  treating  it  as  synonymous  with 
the  most  usual  door  of  the  church.  Now,  the  1st  sect, 
of  1  Vict.  c.  45,  enacts,  that  "  no  proclamation  shall  be 
made  at  the  door  of  any  church,"  where  the  word  "  door" 
is  certcunly  used  for  the  "  most  usual  door ;"  and  then 
proceeds  to  enact,  that, "  on  days  on  which  proclamation 
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oath'*  or  *'  on  affirmation.*'   Regina  v. 
Justices  of  CheMhirCy  161 

4.  An  order  in  bastardy  made  at 
petty  sessions,  under  the  7  &  8  Vict, 
c.  101,  ss.  4,  5,  must  shew  upon  the 
face  of  it  that  it  was  applied  for  with- 
in forty  days  from  the  service  of  the 
summons  on  the  putative  father. 
Regina  v.  RosCy  166 

5.  The  Stat  2  &  8  Vict.  c.  85,  di- 
rects that  an  application  for  an  order 
in  bastardy  shall  be  made  by  the 
guardians  of  any  parish,  or  of  the 
union  in  which  any  parish  may  be 
situate,  or,  if  there  shall  be  no  such 
guardians,  then  the  overseers  of  such 
parish  may,  if  they  think  pro- 
per, apply.  On  objection  taken  by 
tlie  person  against  whom  the  order 
was  made: — Held,  that  an  order 
shewing  that  the  application  was 
made  by  the  overseers  of  a  township 
supporting  its  own  poor,  without  stat- 
ing that  there  were  no  guardians,  or 
that  the  township  formed  part  of  a 
union,   was  bad.     Regina  v.  Smithy 

225 

6.  Where  justices  at  petty  sessions 
refused  to  hear  an  application  for  an 
order  in  bastardy  under  the  7  &  8 
Vict.  c.  101,  s.  2,  unless  it  was  shewn 
that  a  former  order  stated  to  have 
been  made  by  the  same  justices,  but 
of  the  existence  of  which  no  evidence 
was  given,  had  been  quashed,  not  on 
the  merits — Heldy  that  the  justices 
were  not  justified  in  assuming  the 
existence  of  the  former  order,  and 
requiring  proof  of  the  grounds  upon 
which  it  was  quashed,  before  hearing 
this  application.  Regina  v.  E.  Bridge 
man,  232 

7.  The  7  &  8  Vict.  c.  101,  s.  4, 
gives  the  putative  father  of  a  bastard 
child  a  right  of  appeal  against  an  or- 
der of  affiliation,  provided  he  shall 
give  notice  to  the  mother  "  within 
twenty-four  hours  after  the  adjudica- 
tion and  making  of  such  order." 

An  order  of  affiliation,  dated  the 


24th  of  June,  was  served  on  the  27th  od 
the  putative  father,  who,  on  the  same 
day,  gave  notice  of  appeal.  At  the 
following  sessions,  an  objection  being 
taken  that  his  notice  of  appeal  was 
not  in  time,  he  tendered  evidence  to 
prove  that  the  order  appealed  against 
was  in  fact  signed  on  the  27th,  but  the 
justices  refused  to  receive  the  evi- 
dence, held  the  notice  insufficient, 
and  dismissed  the  appeal: — Hdd, 
that  the  evidence  ought  to  have  been 
received,  the  time  for  notice  of  appeal 
dating  from  the  sigrnature,  not  the 
pronouncing  of  the  order  by  the  jus- 
tices ;  and  the  Court  granted  a  man- 
damns  to  ^e  justices  to  hear  the  ap- 
peal. Regina  v.  Justices  of  Flint' 
shirsy  236 

8.  The  8  Vict,  c  10,  s.  d,  proyides, 
that,  in  case  of  appeal  against  an  or- 
der in  bastardy,  the  putative  father 
entering  into  a  recognisance  to  pro9e> 
cute  the  appeal  shall  forthwith  give 
or  send  a  notice  in  writing  of  his 
having  so  entered  into  such  recogni- 
sance  to  the  woman  in  whose  £ivoar 
the  order  shall  have  been  made,  and 
that  the  sending  of  such  notice  by  the 
post  shall  be  sufficient : — Held,  that 
service  of  a  notice  seventeen  days 
after  entering  into  the  recognisance 
was  too  late. 

Where  personal  service  is  not  re- 
quired by  a  statute,  service  at  the 
dwelling-house  is  sufficient.  Ex  parte 
Lowe,  331 

9.  An  order  in  bastardy  under  the 
8  &  9  Vict.  c.  10,  which  enables  a 
putative  father  to  appear  by  attorney 
or  counsel,  stated  that  the  putative 
father  appeared  in  person,  and  in 
a  subsequent  part  of  the  order  that 
the  evidence  was  received  in  the 
presence  and  hearing  of  the  attor- 
ney attending  on  his  behalf,  held 
sufficient.     Regina  v.  Shipper  bottom^ 
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these  grounds,  therefore,  we  have  come  to  the  con- 
elusion  that  the  rate  is  valid;  and  it  now  remains 
to  be  seen  whether  the  warrant  itself  is  right  in 
form.  The  first  objection  to  this  instrument,  which 
was  disposed  of  during  the  argument,  rested  on  the 
misrecital  of  the  date  of  the  rate,  which  was  therein 
alleged  to  have  been  made  on  the  25th  of  November, 
whereas  it  was  made  on  the  24th  of  September,  but  al- 
lowed on  the  25th  of  November.  Supposing  this  to  be 
a  misdescription  of  the  rate,  it  is  ascertained  with 
quite  sufficient  clearness  without  the  date,  and  the  de-* 
feet  is  cured  by  the  maxim,  falsa  demonstratio  non 
nocet 

The  other  objection  to  the  form  of  this  warrant  is  far 
more  weighty,  and  proceeds  on  the  omission  of  a  dis- 
tinct averment  that  the  case  against  the  plaintiff  was 
proved  by  evidence  on  oath  before  the  said  justices. 
This  warrant  is  similar  in  form  to- that  which  is  given 
as  a  precedent  in  4  Bum's  Justice,  by  Chitty  (1831), 
and  is  one  which  has  most  probably  been  generally 
adopted  and  acted  upon  by  all  the  parties  concerned 
in  the  administration  of  the  poor-rate.  Although, 
therefore,  we  must  hold  it  to  be  bad  if  it  be  proved  to 
our  satisfaction  from  authorities  that  it  is  so,  it  is  one 
which  we  would  not  overturn  on  light  grounds. 

In  R.  V.  Fiskerton  Delamore  (a),  which  was  a  very  early 
case  on  the  subject,  an  order  purporting  to  have  been 
made  '^  on  due  consideration  ^  was  held  to  be  well,  as  it 
implied  that  due  examination  had  been  taken,  whi6h  was 
clearly  admitted  to  be  good.  So,  also,  in  Rex  v.  Luffe  (i), 
an  order  of  affiliation,  made  on  the  oath  of  the  wife  '^and 
otherwise,"  was  held  to  be  good.  And  Coleridgey  J.,  in 
R.  V.  Kmg^s  Lynn  (c),  decided  in  the  Bail  Court,  that 

(a)  2  Sess.  Cas.  45.  (6)  8  East,  193.  (c)  Ante,  p.  334. 
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and  am  now  residing  in  the  work- 
house in  that  town ;  I  have  heen  and 
am  now  actually  chargeable  to  the  said 
township :" — Held  sufficient.  Regina 
V.  Inhabitants  of  Manchester^         1 5 

2.  An  order  was  made  for  the  re- 
moval of  a  woman  and  her  illegiti- 
mate child,  aged  five  months,  to  S. 
The  notice  of  chargeability  stated  only 
the  mother  to  be  chargeable : — Held, 
that,  as  a  child  under  seven  years  old 
would  be  removable  with  its  mother, 
whether  mentioned  in  the  order  or 
not,  the  omission  of  its  name  from  the 
notice  of  chargeability  did  not  vitiate 
the  order. 

An  order  must  shew  on  the  face  of 
it  that  the  complaint  was  made  to  the 
removing  justices  within  their  juris- 
diction, and  a  recital  that  it  was  made 
**  upon  complaint  to  us,  A  and  B., 
two  justices  for  the  county  of  C.,'* 
(without  also  stating  tn),  is  insuf- 
ficient. Regina  v.  Inhabitants  of 
Stockton,  16 

3.  Where  a  board  of  guardians  is 
established  for  the  management  of  the 
poor  in  a  single  parish  under  the  pro- 
visions of  the  4  &  5  Will.  4,  c.  76, 
s.  39,  a  notice  of  chargeability  of  a 
pauper  sent  by  three  of  the  guardians 
is  valid.  Regina  v.  Inhabitants  of 
Lambeth,  58 

4.  Where  a  local  act  united  several 
parishes  into  one  district  for  the  pur- 
pose of  maintaining,  relieving,  and 
employing  the  poor  of  the  said  several 
parishes  from  one  common  fund,  and 
vested  the  care  and  management  of 
the  poor  in  a  board  of  guardians, 
enacting  that  no  appeal  should  be 
prosecuted  or  defended  by  the  church- 
wardens or  overseers  of  the  several 
parishes  without  an  order  of  the 
guardians ;  but  that  nothing  in  the  act 
should  alter  the  laws  respecting  the 
removal  of  the  poor  existing  between 
the  parishes  within  and  without  the 
district: — Held,  in  the  case  of  an 
order  of  removal  to  a  parish  without 


the  district,  obtained  on  tbe  complamt 
of  the  churchwardena  and  overseen 
of  one  of  the  united  parishes,  that  a 
notice  of  chargeability  sent  by  three 
of  the  guardians  created  by  the  act 
was  invalid.  Regina  t.  ImkabUaMis 
of  St.  Mary^  Southamptony  61 

5.  A  copy  of  a  certincate  ci  charge- 
ability,  in  the  form  given  by  the  7  & 
8  Vict.  c.  101,  s.  69,  sent  with  an 
order  of  removal,  and  containing  a 
copy  of  a  note  of  its  recepti<m  in  e?i- 
dence  by  two  justices,  the  dates  and 
names  of  the  justices  and  paupers 
being  the  same,  is  soificient  for  the 
Court  to  presume  the  identity  c^  the 
paupers,  and  that  the  certificate  had 
been  produced  before  the  remonng 
justices  on  an  inquiry  toaching  their 
settlement.  Reginm  ▼•  InkmbitmUs  of 
High  BiekingtoHy  31M 

6.  A  statement  by  the  relievinf 
officer  of  a  union,  that  he  relieved  a 
pauper  out  of  the  funds  in  his  hands 
on  account  of  a  partioalar  township  in 
the  union,  is  not  sufficient  to  prove 
the  pauper's  chargeability  to  thst 
township.  Regina  v.  Inhabitants  of 
Bradford,  330 

7.  Order  of  removal  must  purport 
to  have  been  made  on  complaint  of 
actual  chargeability  of  panper.  Re- 
gina V.  St.  Giles-in'the- Fields,     389 

8.  The  examinations  for  the  re- 
moval of  a  widow  stated,  that  she  did 
not  know  the  settlement  of  her  hus- 
band ;  that  she  was  bom  in  the  appel- 
lant parish,  and  was  chargeable  to  and 
had  been  relieved  by  the  respondent 
parish  for  several  weeks  last  past  with 
money  and  bread,  and  with  \s,  on  the 
day  of  the  date  of  her  examination. 

One  ground  of  appeal  objected,  thai 
it  did  not  appear  by  sufficient  state- 
ment of  iaots,  and  by  proper  and  kgal 
evidence  of  those  facts,  that  the  pau- 
per was  chargeable,  &e. 

Held,  that  the  fact  of  chargeabilitj 
sufficiently  appeared  in  the  examin- 
ation, and  that  it  was  not  competent 
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by  the  plaintiff,  and  we  do  not,  therefore,  think  that  they  ^^^7. 
apply ;  but  still,  we  think,  it  ought  to  appear  on  the 
warrant,  in  express  terms,  or  by  reasonable  intendment, 
that  the  authority,  which  is  out  of  the  course  of  the 
common  law,  has  been  strictly  pursued.  It  was  admitted 
by  the  counsel  for  the  plaintiffs,  that  there  is  no  case  in 
which  a  mere  warrant  of  distress  has  been  held  bad  on 
such  an  objection ;  and  as  we  are  not  bound  by  any  ex- 
press authority,  and  think  that  the  same  strictness  ought 
not  to  prevail  in  them  as  is  required  in  convictions,  and 
as  it  does  sufficiently  appear  on  the  face  of  this  warrant 
that  the  authority  of  the  magistrates  has  been  carried  out 
in  a  due  mode  of  procedure,  we  are  of  opinion  that  this 
warrant  is  good,  and  that  the  defendants  are  entitled  to 
have  the  verdict  entered  for  them.  The  rule  must  there- 
fore be  made  absolute. 

Rule  absolute. 
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PRINCIPAL      MATTERS. 


AFFIDAVIT- 

1.  In  the  jurat  of  an  affidavit^ 
sworn  in  the  country,  for  a  certiorari 
to  bring  up  an  order  of  sessions,  the 
commissioner's  name  should  be  pre- 
ceded by  the  words  "  before  me ;"  and 
the  omission  of  them  is  a  fatal  defect, 
and  not  a  mere  irregularity.  Regina 
V.  InkahitanU  ofNotburyy  844 

2.  The  affidarits  in  support  of  an 
applicatioii  for  an  attachment,  for  dis* 
obedience  to  a  Crown-Office  subpoena 
to  appear  and  giye  evidence  before 
justices  touchbg  a  pauper's  settle- 
ment, must  shew  that  a  proper  com- 
plaint was  made  to  tibe  justices. 
Regina  v.  Vickery,  566 

APPEAL. 

See  Notice  of. 

Time  for.     See  Poor  Rate,  4, 

BASTARD. 

1.  On  an  application  for  an  order 
in  bastardy  by  the  guardians  of  a 
union,  under  the  2  &  3  Vict,  c  85, 
the  sessions,  after  hearing  the  case, 
refused  to  make  any  order : — Held^ 
that  such  application  by  the  guard- 
ians did  not  prevent  the  right  of  the 
mother  of  the  child  to  apply  for  an 
order  under  the  7  &  8  Vict,  c  101. 
Regina  v.  Richard  Walker,  49 


2.  The  Stat,  8  Vict.  c.  10,  provides 
for  the  validity  of  proceedings  in  bas- 
tardy, if  set  forth  according  to  the 
forms  in  the  schedule  of  the  act,  or  to 
the  like  tenor  or  effect. 

An  order  recited  that  application  had 
been  made  for  a  summons  to  a  justice 
of  the  peace  usually  acting  in  this 
division  : — Heldy  that,  as,  by  the  sta- 
tute, the  words  "  in"  and  "  for"  are 
used  synonymously,  the  jurisdiction  of 
the  justice  who  issued  the  summons 
sufficiently  appeared  on  the  face  of 
the  order.     Regina  v.  Milnery        54 

3.  The  8  Victc.  10,  s.  1,  reciting 
the  7  &  8  Vict.  c.  101,  declares,  that 
all  proceedings  in  matters  of  bas- 
tardy under  the  said  recited  act,  which 
shall  have  been  set  forth  *'  according 
to  the  forms  in  the  schedule  hereunto 
annexed,  or  to  the  like  tenor  or  effect, 
the  same  shall  be  taken  respectively 
to  have  been  valid  and  sufficient  in 
law." 

Where  an  order  of  two  justices  on 
the  putative  father  of  a  bastard  child 
was  in  substance  in  the  form  given  in 
the  schedule  (No.  8)  of  this  act: — 
Heidi  that  it  was  no  objection  to  the 
order  that  it  did  not  state  the  evi- 
dence to  have  been  given  on  oath,  as 
the  Court  would  not  intend  that  the 
blank  in  the  form  given  in  the  act,  after 
the  words  "  evidence  of  such  woman," 
was  to  be  filled  up  with  the  words  '<  on 

c  c  c2 
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oath"  or  **  on  affirmation.**   Regina  v.  24th of  Ju 

Justices  of  Cheshire,  161  the  putati^ 

4.  An  order  in  bastardy  made  at  day,  gave 
petty  sessions,  under  the  7  &  8  Vict,  following  : 
c  101,  ss.  4,  5,  must  shew  upon  the  taken  thai 
face  of  it  that  it  was  applied  for  with-  not  in  timi 
in  forty  days  from  the  service  of  the  prove  that 
summons  on  the  putative  father,  was  in  fact 
Begina  y.  Base^                             166  justices   n 

5.  The  Stat.  2  &  3  Vict  c.  85,  di-  dence,  he 
rects  that  an  application  for  an  order  and  dismi 
in  bastardy  shall  be  made  by  the  that  the  e 
guardians  of  any  parish,  or  of  the  received,  t 
union  in  which  any  parish  may  be  dating  frc 
situate,  or,  if  there  shall  be  no  such  pronouncii 
gruardians,  then  the  overseers  of  such  tices ;  and 
parish  may,  if  they  think  pro-  damns  to  l 
per,  apply.  On  objection  taken  by  peal.  Re, 
the  person  against  whom  the  order  shire^ 
was  made: — Held,  that  an  order  8.  The 
shewing  that  the  application  was  that,  in  ca 
made  by  the  overseers  of  a  township  der  in  ba 
supporting  its  own  poor,  without  stat-  entering  ii 
ing  that  there  were  no  guardians,  or  cute  the  \ 
that  the  township  fprmed  part  of  a  or  send  i 
union,   was  bad.     Regina  y.  Smithy  having  so 

225  sance  to  i 

6.  Where  justices  at  petty  sessions  the  order 
refused  to  hear  an  application  for  an  that  the  S4 
order  in  bastardy  under  the  7  &  8  post  shall 
Vict,  c  101,  s.  2,  unless  it  was  shewn  service  oi 
that  a  former  order  stated  to  have  after  ente 
been  made  by  the  same  justices,  but  was  too  la 
of  the  existence  of  which  no  evidence  Where 
was  given,  had  been  quashed,  not  on  quired  b) 
the  merits — Held,  that  the  justices  dwelling-! 
were  not  justified  in  assuming  the  Lowe, 
existence  of  the  former  order,  and  9.  An  • 
requiring  proof  of  the  grounds  upon  8  &  9  Vi 
which  it  was  quashed,  before  hearing  putative  fi 
this  application.  Regina  v.  K  Bridg-  or  counsc 
man^                                              282  father  ap] 

7.  The  7  &  8  Vict.  c.  101,  s.  4,  a  subseqv 
gives  the  putative  father  of  a  bastard  the  evidc 
child  a  right  of  appeal  against  an  or-  presence 
der  of  affiliation,  provided  he  shall  ney  atten 
give  notice  to  the  mother  "  within  sufficient, 
twenty-four  hours  after  the  adjudica- 
tion and  making  of  such  order." 

An  order  of  affiliation,  dated  the 
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BRIDGE  (COUNTY), 

The  stet  5  &  6  Will.  4,  c.  76,  en- 
larging  the  boundaries  of  certain 
cities  and  boroughs  in  England  and 
Wales,  for  the  purposes  therein  men- 
tioned, does  not  relieve  a  county  from 
the  repair  of  bridges  situate  within 
the  new  limits  of  boroughs,  but  which, 
previous  to  the  act,  were  without  the 
old  limits,  and  repairable  by  the 
county  at  large.  Regina  v.  Inhabit" 
ant9  of  New  Sarum,  138 

CERTIORARI. 

1.  Where  an  order  of  removal  stated 
that  J.  C.  and  her  five  children  **  have 
lately  intruded  and  come  into  the 
parish  of  St.  G.,  and  have  become 
actually  chargeable  to  the  same:" — 
Held^  that  this  was  not  a  sufficient 
statement  that  the  paupers  had  come 
to  inhabit  or  settle  in  St.  G.,  within 
the  13  &  14  Car.  2,  c  12. 

A  certiorari  to  bring  up  an  order 
of  removal  may  be  issued  at  the  in- 
stance of  the  parish  upon  which  the 
order  is  made,  before  any  appeal  has 
been  entered  against  such  order. 
Regina  v.  Wollatta^  5 

2.  By  a  local  act  (6  &  7  Vict.  c. 
Ixxvi),  conunissioners  were  appointed 
to  drain  and  improve  certain  lands. 
The  act  contains  several  sections  re- 
lating to  summary  proceedings  before 
justices,  and  then  follows  a  clause, 
(s.  158),  enacting,  "  that  no  proceed- 
ings in  pursuance  of  the  act  shall  be 
removed  by  certiorari."  By  a  subse* 
quent  section  an  appeal  to  the  quarter 
sessions  is  given  to  persons  aggrieved 
by  any  decision  of  the  commissioners 
under  the  act  :—Held,  that  the  clause 
aa  to  the  certiorari  related  as  well  to 
the  proceedings  at  quarter  sessions  as 
to  the  summary  proceedings  .before 
justices.     Regina  v.  Justices  o/Lind' 


*cy, 


56 


3.  An  order  of  a  court  of  quarter 
sessions,  that  <*  no  officer  of  their  court 


shall  thereafter  take  or  demand  any 
fee   or  payment  whatever  from  any 
defendant  in  cases  of  misdemeanour, 
may  be  removed  by  certiorari. 

A  table  of  fees,  duly  made  and 
sanctioned  under  57  Geo.  3,  c.  91, 
authorising  fees  to  be  taken  from  de- 
fendants in  misdemeanours,  is  legal, 
and  an  order  of  sessions  ordering 
officers  not  to  take  such  fees  is  illegal. 
Regina  v.  Coleey  144 

4.  Notice  to  justices  of  an  inten- 
tion to  move  for  a  certiorari  '<  in  six 
days  from  the  giving  this  notice,  or  as 
soon  after  as  counsel  can  be  heard," 
sufficient.     Regina  v.  Roeet  166 

5.  The  Court  will  grant  a  certio- 
rari to  bring  up  an  order  of  removal 
for  defects  appearing  op  the  face  of 
it,  although  the  appellants,  the  parties 
making  Uie  application,  did  not  avail 
themselves  of  their  right  of  appeal, 
but  allowed  the  time  for  appealing  to 
elapse  without  taking  any  proceedings 
against  the  order. 

A  certiorari  was  therefore  granted 
to  bring  up  an  order  of  removal, 
where  it  did  not  appear  that  the  jus- 
tices who  made  the  order  were  jus- 
tices who  had  jurisdiction,  or  were 
acting  within  it.  Regina  v.  Blath' 
wayt,  240 

6.  This  Court  refused  to  grant  a 
certiorari  to  bring  up  an  order  of  ses- 
sions made  subject  to  a  case,  on  an 
application  more  than  six  months  after 
the  order  was  made,  although  the  ap- 
plicants had  attended  at  the  Judges' 
Chambers  within  the  time,  but  had 
failed,  in  consequence  of  the  non- 
attendance  of  a  Judge  there  till  after 
the  six  months  had  expired.  Ex  parte 
Inhabitants  of  LlanbehUg^  315 

CHARGEABILITY. 

1.  The  examination  of  a  pauper 
contained  the  following  statement  of 
chargeability : — *<  I  have  lived  in  the 
township  of  P.  for  some  time  past, 
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provided  certain  notices  be  given.  By 
sect.  84,  the  justices  at  quarter  ses- 
sions are  required  to  re-hear  upon 
oath  and  to  re-examine  the  same  wit- 
nesses, and  no  others,  on  which  the 
original  judgipent  was  given ;  and 
they  are  empowered,  on  such  appeal, 
to  reverse  or  confirm  in  the  whole  or 
in  part  the  judgment  appealed  against, 
or  to  give  such  new  or  different  judg- 
ment as  they  in  their  discretion  shall 
think  fit.  On  an  information  con- 
taining four  counts  the  justices  ac- 
quitted the  defendant  on  the  first, 
second,  and  third  counts,  but  con- 
victed him  on  the  fourth,  whereon  he 
gave  notice  of  appeal  against  the  said 
judgment : — Heldy  that  the  notice  was 
limited  to  the  judgment  on  the  fourth 
count,  and  that,  as  the  informant  had  , 
not  given  notice  of  appeal  from  the 
rest  of  the  judgment,  the  evidence  be- 
fore the  Court  of  appeal  must  be  con- 
fined to  the  fourth  count. 

When  a  case  is  stated  for  the 
opinion  of  the  Court  of  Exchequer 
under  the  provisions  of  sect.  84,  it  is 
not  necessary  that  the  record  should 
be  brought  before  this  Court  by  cer- 
tiorari; it  is  enough  if  all  the  facts 
are  made  to  appear  on  affidavit.  Re- 
gina  v.  Gamble,  687 

COMPLAINT. 

The  complaint  on  which  an  order 
of  removal  is  founded,  may  be  by  the 
church wprdens  or  overseers,  under  the 
13  &  14  Car.  2,  c.  12.  Regina  v. 
Inhabitants  of  Watford^  460 

CORONER. 

Where  justices  at  quarter  sessions 
had  refused  to  allow  a  coroner  his 
fees  and  disbursements  in  respect  of 
two  inquests  held'  by  him,  on  the 
ground  that  the  inquests  had  been 
improperly  held,  the  Court,  on  appli- 
cation for  a  mandamus  to  the  justices 


to  allow  such  fees  and  disbursements, 
heldj  that  they  would  Dot  interfere 
with  the  discretion  exercised  by  the 
justices  with  respect  to  the  fees  due 
to  the  coroner,  as  remuneration  for 
his  own  trouble,  but  made  the  rale 
absolute  for  the  re-payment  of  the 
sums  of  money  which  had  been  actu- 
ally disbursed  by  the  coroner.  1^ 
gina  v.  Jusiieei  of  Carmarekentkirej 

679 

COSTS. 

1.  Of  mandamus,  see  Manda- 
mus, 2. 

2.  Where  the  sessions  had  dis- 
missed an  appeal  on  the  g^und  that 
the  previous  sessions  had  improperly 
entered  and  respited  the  appeal,  the 
appellants  havmg  had  time  to  give  no- 
lice  and  come  prepared  to  try  the  ap- 
peal at  those  sessions,  and  this  Court 
made  a  rule  absolute  for  a  mandamus 
to  the  sessions  to  hear  the  i4>peal  :— 
Held,  that  the  respondents  ought  to 
pay  the  costs  of  the  mandamus  under 
the  1  Will.  4,  c.  21 ,  s.  6.  Regina  v. 
Justices  of  London,  568 

CRIMINAL  INFORMATION. 

Where  the  grand  jury  had  igrnored 
a  bill  of  indictment  against  a  parish 
for  non-repair  of  a  highway,  some  of 
the  jury  being  landowners  in  the  pa- 
rish, and  taking  part  in  the  discussion 
as  to  whether  the  bill  should  be  found, 
the  Court  granted  a  criminal  informa- 
tion against  the  inhabitants  of  the 
parish  for  the  non-repair  of  the  high- 
way. Regina  v.  Inhabitant*  of  Up- 
ton  St.  Leonard's,  •  582 

EMANCIPATION. 

During  the  minority  of  a  child, 
there  can  be  no  emancipation,  unless 
he  marries  and  so  becomes  himself  the 
head  of  a  family,  or  contracta  with 
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to  the  appellants,  on  this  ground  of 
appeal,  to  object  to  it  for  want  of  a 
statement  of  residence.  Regina  v. 
InhabiianU  of  Wat/ordy  460 

CHURCH  RATE. 

By  Stat.  53  Geo.  3,  c  127,  s.  7,  if 
any  person  refuse  payment  of  a 
church-rate,  the  validity  of  which  has 
not  been  questioned  in  any  Ecclesias- 
tical Court,  he  may  be  brought  before 
two  justices,  who  may  examine  upon 
oath  into  the  merits  of  the  complaint, 
and  order  payment,  &c;  but  if  the 
validity  of  the  rate  be  disputed,  and 
notice  thereof  given  to  the  justices  by 
the  person  disputing  it,  they  shall  for- 
bear giving  judgment  in  the  case. 

Where  a  person,  summoned  before 
the  justices  under  this  act,  gave  them 
notice  that  he  should  not  contest  the 
validity  of  the  rate  in  an  Ecclesiastical 
Court,  but  commence  actions  in  the 
Courts  of  common  law  against  them, 
and  all  persons  concerned  therein,  for 
all  acts  connected  with  the  said  rate, 
which  he  should  be  advised  were  ille- 
gal:— Heidi  that  this  was  sufficient 
notice.  The  jurisdiction  of  the  jus- 
tices depends  on  the  bona  fide  inten- 
tion of  the  person  summoned  to  dis- 
pute the  rate,  and  that  is  a  matter  for 
them  to  ascertain.     Ikde  v.  Pollard, 
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CLERK  OF  THE  PEACE. 

An  order  of  a  court  of  quarter 
sessions,  that  *<no  officer  of  their 
court  shall  thereailer  take  or  demand 
any  fee  or  payment  whatever  from  any 
defendant  in  cases  of  misdemeanour, ' 
may  be  removed  by  certiorari. 

A  table  of  fees,  duly  made  and 
sanctioned  under  57  Geo.  3,  c  91, 
authorising  fees  to  be  taken  from  de- 
fendants in  misdemeanours,  is  legal, 
and  an  order  of  sessions  ordering 
officers  not  to  take  such  fees  is  ille- 
gaL    Retina  v.  CoUm.  144 


COMMITMENT— CONVIC- 
TION. 

1.  The  General  Turnpike  Act,  3 
Geo.  4,  c  126,  s.  147,  enacts,  that, 
**  if  any  action  shall  be  commenced 
against  any  person  for  any  thing  done 
in  pursuance  of  this  act,  &c.,  and  if  the 
matter  or  thing  complained  of  shall  ap- 
pear to  have  been  done  under  the  autho- 
rity and  in  execution  of  this  act,  &c., 
the  jury  shall  find  for  the  defendants." 
Sect.  148  enacts  ''that  the  forms  of 
proceedings  in  the  schedule  may  be 
used  on  all  occasions  with  such  addi- 
tions and  variations  as  may  be  neces- 
sary, &c.,  and  that  no  objection  shall 
be  made  for  want  of  form  in  any  such 
proceedings."  And  the  schedule  93 
gives  a  form  of  information  and  con- 
viction against  collectors  for  extor- 
tion. The  4  Geo.  4,  c.  95,  (being  an 
act  to  explain  and  amend  the  former), 
enacts,  (s.  30),  **  that,  if  any  collector 
of  tolls  shall  demand  and  take  a 
greater  or  less  toll  from  any  person 
than  he  shall  be  authorised  to  do  by 
virtue  of  the  powers  of  any  act,  or  of 
the  orders  and  resolutions  of  the  trus- 
tees or  commissioners  made  in  pur- 
suance thereof  &c.,  he  shall  forfeit 
£5." 

J.  S.  was  convicted  by  two  justices, 
under  this  statute,  for  taking  less 
than  the  toll  prescribed  by  an  order 
of  trustees  under  a  local  act.  The 
warrant  of  commitment  stated  that 
he  did  **eufier  and  permit  J.  L.  to 
pass  through  a  certain  turnpike-gate 
with  a  cart  drawn  by  one  horse  on 
payment  of  the  sum  o£  4d.  as  toll  for 
the  said  cart,  &c.,  the  legal  toll  due 
and  payable  in  respect  of  the  said  cart, 
&c.,  being  6^^.,  contrary  to  the  sta- 
tute." The  conviction  stated  that  he 
did  *'  demand  and  take  from  one  J.  L., 
at  the  said  gate,  a  certain  toll,  to  wit, 
4d.,  as  and  for  a  toll  then  and  there 
payable  by  the  said  J.  L.  at  such  gate 
for  a  certain  horse  drawing  a  certain 
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1847.         ^^  moved  for,  tliat  there  were  other  objections  to  the 

^~^' — ^      order  than  those  which  were  reserved  by  the  case.   The 
The  Queen  .  /.    i     i  i  .  -11 

V.  Master  certified  that  the  motion  was  correct,  and  the 

Haktpurt.  writ  was  granted  in  open  court  (a).  Beffina  v.  StAnne\ 
Westminster  (&),  is  distinguishable,  as  in  that  case  there 
was  no  mention  made  of  the  other  points  at  the  time  of 
moving  for  the  writ  of  certiorari;  but  a  rule  was 
obtained  in  the  Bail  Court  for  quashing  the  order  on  a 
ground  in  addition  to  and  independent  of  the  grounds 
reserved  in  the  case,  the  order  and  the  special  case  hav- 
ing already  been  brought  up  by  certiorari.  In  Regim 
v.  Heyop  (c)*  no  mention  was  at  any  time  made  to  the 
Court  that  it  was  intended  to  take  any  other  objectioD 
than  those  reserved  by  the  case.  Here,  the  form  of  the 
rule  gives  notice  to  the  other  side  that  it  is  intended  to 
rely  upon  other  objections  than  those  reserved  by  die 
special  case,  because  the  rule  is  to  quash  the  oiiginal 
order  as  well  as  the  order  of  sessions.  The  poiats 
reserved  by  the  special  case  only  affect  the  order  of  ses- 
sions. An  objection  arising  on  the  face  of  the  order 
never  ought  to  be  reserved  in  a  special  case.  It  is  always 
open  upon  the  face  of  the  order,  and  that  being  removed 
by  writ  of  certiorari,  the  objection  may  be  taken.  It  is 
only  necessary  to  reserve  objections  which  do  not  appear 
on  the  face  of  the  order. 

Denman,  C.  J. — We  must  treat  this  case  on  general 
principles.  Wlien  tJie  sessions  have  decided  a  point, 
and  granted  a  case,  the  writ  of  certiorari  issues  for  the 
sole  purpose  of  bringing  the  case  up,  that  we  may  decide 
the  question  which  is  asked  by  the  sessions,  and  that 
our  answer  may  guide  them  in  giving  their  decision. 
It  is  quite  inconsistent  with  all  principle,  that  we  should 


(a)  Regina  v.  Hayopy  ant^,  p.  277.  (6)  Ant^,  p.  517. 

(c)  Ant6,  p.  270. 
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tory  account  how  he  came  by  the 
same,  such  person  shall  be  deemed 
gruilty  of  a  misdemeanour  and  pun- 
ished as  the  act  directs. 

Sect.  12  provides,  that  the  justices 
may,  at  the  request  of  persons  brought 
before  them,  put  off  the  hearing  of 
the  case,  in  order  to  give  the  party 
charged  a  reasonable  time  to  produce 
the  persons  entitled  to  dispose  of  the 
materials. 

Sect.  14  enacts,  that  every  person 
so  convicted  shall  forfeit  £20,  of 
which  one  moiety  shall  be  paid  to  the 
informer,  and  the  other  to  the  poor  of 
the  parish,  town,  or  place  where  such 
conviction  shall  be,  or  to  such  public 
charity  as  the  justices  committing  shall 
appoint. 

Sect.  18  enacts,  that  any  inhabit- 
ant of  the  parish,  township,  or  place 
in  which  any  offence  shall  be  com- 
mitted contrary  to  this  act,  shall  be 
deemed  a  competent  witness. 

Sect.  20  gives  an  appeal  to  the 
quarter  sessions. 

Sect.  22  takes  away  the  right  of  re- 
moving by  certiorari  any  conviction 
under  the  act. 

The  58  Geo.  3,  c  51,  sect.  1,  re- 
cites (inter  alia),  "  An  Act  passed  in 
the  ISth  year  of  Geo.  3,  intituled 
*  An  Acty  ^c"  (setting  out  the  exact 
words  of  the  title  of  the  17th  Geo.  3, 
c.  56),  and  enacts,  (s.  3),  that  the 
penalties  under  any  of  the  said  acts 
shall  be  applied,  one  moiety  to  the 
informer,  and  the  other  to  the  church- 
wardens and  overseers  of  the  poor  of 
the  parish  within  which  the  offence  is 
committed,  for  the  use  of  the  poor  of 
that  parish:  and,  by  s.  4,  if  the  in- 
former shall  be  called  to  give  evi- 
dence, the  whole  of  the  penalty  shall 
go  to  the  poor. 

A  conviction  under  the  17  Geo.  3, 
c.  56,  s.  10,  and  58  Geo.  3,  c.  51, 
for  having  in  possession  in  a  township 
articles  suspected  to  be  purloined  or 
embexxled,  was  not  in  the  form  given 


by  the  former  statute,  and  purported 
to  be  made  on  the  information  of  the 
informer,  and  the  evidence  of  him- 
self and  certain  other  witnesses  whose 
names  were  set  out,  and  concluded  by 
awarding  the  penalty  to  be  paid  as  the 
law  directs :— //e/rf,  I.  That  the  of- 
fence created  by  the  17  Geo.  3,  c.  56, 
s.  10,  consists  in  the  accused  party 
not  giving,  when  brought  before  the 
justices,  a  satisfactory  explanation  of 
how  he  came  by  the  goods  suspected 
to  be  purloined  or  embezzled. 

II.  That  the  17  Geo.  3,  c.  56,  is 
repealed,  by  the  58  Geo.  3,  c.  51,  so 
far  as  relates  to  the  distribution  of 
penalties;  that  the  adjudication  of 
this  penalty  was  suflBlcient ;  and  that 
the  word  '<  parish  "  in  this  statute  in- 
cludes "  township." 

III.  That  it  was  no  objection  to 
the  conviction  that  it  purported  to  be 
founded  on  the  **  information  "  of  A. 
B.,  although  the  17  Geo.  3,  c.  56,  8. 
10,  uses  the  word  **  complaint." 

IV.  That  it  was  immaterial  to  the 
validity  of  the  conviction  whether  the 
information  on  which  the  search-war- 
rant was  granted  was  defective,  or 
not. 

V.  That  it  was  not  necessary  that 
the  conviction  should  state, 

(1).  The  value  of  the  materials. 

(2).  To  whom  they  belonged. 

(3).  That  the  defendant  knew  them 
to  be  purloined  or  embezzled. 

(4).  That  the  informer  or  wit- 
nesses were  sworn  in  the  presence 
of  the  accused. 

(5).  That  the  accused,  when  be- 
fore the  magistrates,  had  not  applied 
for  time  to  produce  the  parties  from 
whom  he  received  the  suspected  ma- 
terials. 

In  summary  convictions  by  justices 
of  the  peace,  if  any  discretionary 
power  is  reserved  to  the  justices  re- 
lative to  the  application  of  the  penalty, 
the  conviction  should  shew  in  what 
manner  they  have  exercised  it;  but, 
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where  the  application  of  the  penalty 
b  fixed  by  law,  it  is  enough  to  say 
they  award  the  penalty  to  be  applied 
as  the  law  directs,  without  speofying 
how  it  is  to  be  distributed. 

Quare^  whether,  when  the  right  to 
remove  convictions  by  certiorari  is 
taken  away  by  statute,  the  validity  of 
a  conviction  may  be  questioned  on 
moti(m  for  a  habeas  corpus,  founded 
on  affidavits  which  only  state  the  con- 
viction without  the  commitment,  and 
neither  the  commitment  itself,  nor  a 
copy  of  it^is  produced.  In  re  Booth' 
roydy       '  250 

4.  It  is  an  ofience  under  the  5  &  6 
Vict.  c.  93,  for  a  dealer  to  have  in 
his  possession  adulterated  tobacco ; 
and  personal  knowledge  that  it  was 
adulterated  is  not  requisite  to  consti- 
tute the  offence. 

The  notices  of  appeal  under  the  Ex- 
cise acts,  the  7  &  8  Geo.  4,  c.  53,  s. 
88,  and  the  4  &  5  Will.  4,  c.  51,  s.  23, 
in  the  case  of  an  appeal  by  the  Ex- 
cise, may  be  given  by  the  officer  who 
appears  before  the  magistrates,  in  his 
own  name,  and  need  not  be  in  the 
name  of  the  officer  who  laid  the  in- 
formation.   Regina  v.  Woodrow,  346 

5.  Stat  52  Geo.  3,  c  93,  sched. 
(L.),  rule  13,  empowers  and  requires 
any  two  commissioners  of  taxes,  or 
oAe  justice  of  the  peace  of  the  county, 
&c,  being  also  a  commissioner,  on 
complaint  to  him  or  them  made  of  any 
offence  described  in  the  schedule  being 
committed  within  his  district,  to  sum- 
mon the  accused  person  to  appear 
be/ore  him  or  them,  and  on  appear- 
ance to  hear  and  determine,  and  to 
give  judgment  for  penalties,  and  to 
commit  on  non-payment,  &c. : — Held^ 
that  one  commissioner  of  taxes  has  no 
power  under  this  act  to  receive  an  in- 
formation and  issue  a  summons,  nor 
is  such  proceeding  rendered  legal  by 
the  3  Geo.  4,  c.  23,  s.  2,  which  en- 
ables one  justice,  deputy  lieutenant, 
or  other  person,  to  receive  the  infor- 


mation in  cases  required  to  be  deti 
mined  by  two.  Retina  r.  Grijim^  9 

6.  To  a  habeas  corpus,  the  on 
instrument  returned,  after  stating  t 
complaint  (for  absence  from  aerm 
under  the  4  Geo.  4,  e.  34),  and  t 
appearance  before  the  jastiees,  pi 
ceeded  thus,  ^^  We  do  Uierefore  co 
vict "  the  said  J.  H.  of  the  said  < 
fence,  in  pursuance  of  the  statote,  li 
These  are,  therefore,  to  command  yi 
the  said  constable  to  convey  to,  ai 
gaoler  to  receive  him  into  your  ca 
tody  in  the  house  of  correctimi,  &t 
— Heldy  that  this  instnim^it,  thong 
not  stated  to  be  upon  parchment,  ma 
be  taken  to  be  both  a  conviction  an 
a  commitment ;  and,  therefore,  as  tli 
former,  it  was  bad  for  omitting  to  m 
out  the  evidence.     In  re  Hammem 

39 

7.  A  conviction  imder  4  Geo.  4,  < 
34,  set  out  an  information  of  a  con 
tract  by  the  defendant  to  serve  J.  D 
as  a  miner  for  eleven  months,  from 
day  named,  and  an  entry  upon  snd 
service,  and  that  the  defendant,  be 
fore  the  term  of  the  said  contract  wa 
completed,  did  absent  himself  fros 
his  said  service,  and  did  then  an< 
there  neglect  to  fulfil  the  same,  con 
trary  to  the  form  of  the  statute  &c 
— Heldy  insufficient,  as  the  abseno 
from  service  was  not  shewn  to  b 
without  leave  or  without  lawful  ex 
cuse.    In  re  Turner ^  4(W 

8.  The  8  Geo.  4,  c.  23,  s.  2,  ee 
acts,  that,  after  examination  and  adja 
dication  of  a  complaint  by  any  tm 
justices,  all  subsequent  proceedings  t4 
enforce  obedience'  thereto  may  be  eo 
forced  by  either  of  the  said  justices 
or  any  other  justice  of  the  sanM 
county,  in  like  manner  as  if  done  b] 
the  same  two  justices  who  heard  sac 
adjudged  the  complaint : — HeU  tba 
a  warrant  of  commitment,  which  re 
cited  that  a  party  had  been  summooet 
before  two  justices,  to  shew  cause  wb 
he  should  not  pay  rates,  (not  slatinf 
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that  they  were  the  same  justices  who 
granted  the  warrant),  was  had  for  not 
shewmg  that  the  same  justices  who 
issued  the  summons  also  adjudicated 
upon  the  case.    In  re  Ramsden^  427 

9.  A  magistrate's  warrant  of  com- 
mitment of  a  person  to  prison  until 
he  find  sufficient  sureties  to  keep  the 
peace,  is  had,  if  it  omit  to  specify  the 
time  for  which,  in  default  of  such 
sureties,  he  is  to  he  kept  in  prison. 
The  warrant  need  not  mention  the 
amount  in  which  the  sureties  are  to 
he  bound. 

A  notice  of  action  to  a  magistrate, 
under  the  24  Geo.  2,  c.  44,  need  not 
state  the  form  of  action :  it  is  enough 
to  state  the  cause.  *'  You  having,  on 
the  14th  day  of  October,  1843,  caused 
me  to  be  apprehended  and  committed  to 
a  certain  common  gaol  in  the  borough 
of  M.,  and  to  be  there  imprisoned, 
&c.,  I  shall  cause  a  writ  of  summons 
to  be  sued  out  &c.  against  you  for  the 
said  imprisonment:" — Held^  a  suffi- 
cient notice.     Priekett  v.    Gratrex^ 

429 

10.  A  conviction,  under  the  7  &  8 
Geo.  4,  c.  29,  for  stealing  an  ash 
tree,  the  property  of  M.,  ordered  the 
offender  **  to  forfeit  and  pay,  over  and 
above  the  value  of  the  tree  stolen, 
the  sum  oi  5«,,  and  for  the  value  of 
the  tree  !«.,  and  also  to  pay  1  /•  4«.  %d. 
for  costs,  to  he  paid  on  or  before 
March  19th,  and  in  default  of  pay- 
ment of  the  said  sums  to  be  impri* 
soned  &c.  for  one  month,  unless  the 
said  sums  should  be  sooner  paid."  It 
was  then  ordered,  that  the  5«.  should 
be  paid  to  the  overseer,  the  1«.  to  the 
person  aggrieved,  and  that  the  1  /.  4«.  %iL 
should  be  immediately  paid  to  R.  the 
complainant.  The  information  had 
been  laid  by  R.  before  one  magistrate, 
who  had  granted  a  summons,  and  the 
case  heard  and  the  conviction  made  by 
another.  On  an  action  for  false  im- 
prisonment being  brought  against  the 
convicting    magistrate : — Heldf   that 


the  conviction  was  not  invalidated, 
1.  By  reason  of  its  not  having  taken 
place  upon  the  information  of  the 
person  aggrieved,  2.  Nor  from  its 
having  taken  place  before  a  magi- 
strate who  did  not  receive  the  original 
information.  3.  Nor  by  the  mode  of 
adjudicating  as  to  the  costs.  Tarry 
V.  Newmauy  449 

11.  The  8  &  9  Vict,  c  87,  s.  2, 
enacts,  that,  if  any  foreign  vessel  shaU 
be  found  within  one  league  of  the 
coast  of  the  United  Kingdom,  having 
on  board  any  spirits  not  being  in  a 
cask  of  certain  dimensions,  or  (inter 
alia)  any  tobacco  stalks ;  the  spirits, 
&c.,  and  tobacco  stalks,  and  vessel, 
shall  be  forfeited. 

Sect.  4  enumerates  certain  excepted 
cases  in  which  vessels  shall  not  be 
forfeited  for  having  on  board  tobacco, 
&c. 

Sect.  50  enacts,  that  every  subject 
of  her  Majesty  who  shall  be  found  on 
board  any  vessel  liable  to  forfeiture 
under  this  act,  for  being  found  within 
any  of  the  distances  in  the  act  men* 
tioned  from  the  United  .Kingdom, 
having  on  board  such  goods  or  things 
as  sul^ect  such  vessel  to  forfeiture, 
and  every  person,  not  being  a  subject 
of  her  Majesty,  who  shall  be  found  on 
board  any  vessel  liable  to  forfeiture 
for  any  of  the  causes  aforesaid  within 
one  league  of  the  United  Kingdom, 
shall,  upon  conviction,  be  liable  to  im- 
prisonment : — Heldy  by  Coleridge  and 
Erle^  Js.,  (Lord  Denman^  C.  J.,  du- 
bitante),  that,  in  a  warrant  of  com- 
mitment for  an  offence  under  sect.  50, 
it  was  not  necessary  to  negative  the 
exceptions  in  sect.  4 ;  the  creation  of 
the  offence,  and  the  exceptions  to  it, 
being  in  different  sections.  In  re 
Van  Boven,  492 

12.  Stat.  7  &  8  Geo.  4,  c  53, 
s.  82,  (Excise),  gives  to  the  party 
aggrieved  by  the  decision  of  justices 
as  to  any  breach  of  the  Excise  laws  a 
right  of  appeal  to  the  quarter  aessions, 


provided  certain  notices  be  given.  By 
sect.  84,  the  justices  tit  quarter  ses- 
sions are  required  to  re^hear  upon 
oath  awd  to  re-exam i tie  the  same  wit- 
neiRes,  atid  no  othpr&,  on  which  the 
original  juf lament  was  given  ;  and 
they  are  empowered,  on  such  appeal, 
to  reverse  or  confirm  In  the  whole  ot 
in  part  thf  judgment  appealed  agaiost* 
or  to  give  such  new  or  different  judg- 
ment as  they  in  their  discretion  shall 
think  fit.  On  an  information  con* 
tainlng  four  counts  the  justice*  ac- 
quitted the  defendant  on  the  first, 
fiecond,  and  third  counts,  but  con-^ 
ticti?d  liim  on  the  fourth,  whereon  he 
gave  notice  of  appeal  against  the  said 
judgment ; — Ileid^  that  the  notice  was 
limited  to  the  judgment  on  the  fourth 
count,  and  tixat,  as  the  informant  had 
not  given  notice  of  appeal  from  the 
rest  of  the^  judg^mentjthe  evidence  be- 
fore the  Court  of  appeal  must  be  eon- 
fitied  to  the  fourth  count « 

"When  a  case  is  stated  for  the 
opinion  of  the  Court  of  Exchequer 
under  the  provisions  of  sect,  84,  it  is 
not  necessary  that  the  record  should 
be  brought  before  this  Court  by  cer- 
tiorari ;  it  is  enough  if  all  the  facts 
are  made  to  appear  on  affidavit-  He- 
ffinm  V.  Gumhle^  687 

COMPLAINT. 

The  complaint  on  which  an  order 
of  removal  is  founded,  may  be  by  the 
churchwprdens  or  overseers,  under  the 
13  &  14  Car.  %  e,  12.  Regina  v. 
InhabiiantB  of  Watford,  460 

CORONER. 

WTiere  justices  at  quarter  sessions 
had  refiwed  to  allow  a  coroner  his 
fees  and  disbursements  in  respect  of 
two  inquests  held'  by  him,  on  the 
ground  that  the  inquests  had  been 
improperly  held,  the  Court,  on  appli- 
cation for  a  mandamus  to  the  justices 


to  allow  sueh  fees  and  disbursements, 
ktidi  that  they  would  not  interfere 
with  the  discretion  eiereised  by  the 
justices  with  respect  tn  the  fees  due 
to  the  coroner,  as  remuneration  for 
bis  own  trouble,  but  made  the  rule 
absolute  for  the  re-piayment  of  the 
sums  of  money  which  had  been  actu- 
ally disbursed  by  the  coroner.  ^#- 
^ina  V,  Justku  of  CarmartkensAire, 

679 

COSTS. 
i.  Of  mandamus,    see    MAimA* 

2.  \Miere  the  sessioni  bad  dis- 
missed an  appeal  on  the  ground  that 
the  previous  sessions  had  improperly 
entered  and  respited  the  appeal,  the 
appellants  having  had  time  to  give  no* 
lice  and  come  prepared  to  try  the  ap- 
peal at  those  sessions,  and  this  Court 
made  a  rule  absolute  for  a  mandamus 
to  the  sessions  to  hear  the  appeal  %-^ 
Heidy  that  the  respondents  ought  to 
pay  the  costs  of  the  mandamus  under 
the  1  Will.  4,  c.  21,  B.  6.  Regma  v- 
Justices  ofLondan,  ^S9>« 

CRIMINAL  INFORMATION. 

Where  the  grand  jury  had  ignored 

a  bill  of  indictment  against  a  partsh 
for  Don -re  pair  of  a  high  way »  some  of 
the  jury  being  landowners  in  the  pa- 
rish, and  taking  part  in  the  discussion 
as  to  whether  the  bill  should  be  found, 
the  Court  granted  a  criminal  informa- 
tion against  the  inhabitants  of  the 
parish  for  the  non- repair  of  the  high- 
way. Retina  v^  Inhabitants  of  Up- 
ton St.  LeonardSf  *  5^2 

EMANCIPATION. 

During  the  minority  of  a  child, 
there  can  be  no  emancipation,  unless 
he  marries  and  so  becomes  himself  the 
head  of  a  familyi  or  contraeta  with 
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some  other  relation  so  as  wholly  and 
permanently  to  exclude  the  parental 
control.  • 

A.  resided  with  his  father  till  he 
was  seventeen  years  old,  then  left  his 
father's  house,  entered  into  the  local 
militia  for  four  years,  and  served 
twenty-eight  days  in  each  year.  Dur- 
ing the  intervals,  until  he  married, 
which  took  place  when  he  was  twenty, 
he  lived  with  his  uncle  in  the  respond- 
ent parish,  supporting  himself  as  a 
weaver.  When  he  was  about  eighteen, 
his  father  gained  a  settlement  in  the 
respondent  parish: — Held^  that  A. 
was  not  emancipated  when  his  father 
gained  a  settlement  in  the  respondent 
parish,  the  ordinary  duty  required 
from  a  person  in  the  local  militia  not 
being  inconsistent  with  the  parental 
control.  Regina  v.  Inhabitants  of 
Scammondenj  189 

ENTRY  OF  SESSIONS. 

When  conclusive, 

1.  On  appeal  against  an  order  of 
removal,  it  appeared  that  a  former 
order  for  the  removal  of  the  same 
pauper  on  the  same  settlement  had,  on 
appeal  between  the  same  parties,  been 
quashed,  on  the  ground  **  that  the  ex- 
amination disclosed  no  settlement  on 
the  face  thereof  i*—Heldf  that  such 
decision  was  conclusive  between  the 
parties  as  to  the  settlement.  Regina 
v.  Guardians  of  St.  Mary^  Lambeth^ 

36 

2.  An  order  of  removal,  appealed 
against  and  quashed,  on  the  motion  of 
the  respondents,  "  for  the  insufficiency 
of  examinations/'  (one  defect  being 
the  imperfect  statement  of  residence), 
is  conclusive  between  the  parties  as  to 
the  settlement.  Regina  v.  Inhabit- 
ants of  Ellel,  39 

3.  An  entry  by  the  quarter  sessions, 
that  an  order  was  <*  quashed  not  upon 
the  merits,  without  prejudice  to  the 
making  of  any  other  order,"  &c.,  pre- 


vents it  from  operating  as  an  estoppel 
between  the  parishes,  and  is  conclu- 
sive that  the  question  of  settlement 
was  not  adjudicated  upon ;  and,  there- 
fore, on  the  hearing  of  an  appeal 
against  a  subsequent  order  respecting 
the  same  settlement,  it  is  not  compe- 
tent for  the  appellants  to  adduce  evi- 
dence to  shew,  notwithstanding  such 
entry,  that  the  former  order  was,  in 
fact,  quashed  on  the  merits.  Regina 
V.  Inhabitants  of  St,  Anne*s  West' 
minster  y  525 

When  not  conclusive. 

1.  On  the  trial  of  an  appeal  against 
an  order  of  removal,  it  appeared  by 
an  entry  in  the  minute-book,  that  a 
former  order  of  removal  was  "quashed 
on  the  ground  that  the  examinations 
were  insufficient  to  support  the  or- 
der :** — Heldy  that  parol  evidence  was 
admissible  to  explain  this  entry,  and 
to  shew  that  the  order  was  not 
quashed  on  the  merits.  Regina  v. 
Inhabitants  of  Widecombe  in  the 
Moor,  539 

2.  On  the  trial  of  an  appeal  against 
an  order  of  removal,  it  appeared  that 
a  former  order  had  been  quashed  on 
appeal  between  the  same  parishes,  and 
relating  to  the  same  paupers,  and  an 
entry  of  it  in  the  minute-book  of  the 
previous  sessions  was  as  follows: — 
"  Order  quashed  without  any  special 
entry,  as  the  Court  has  no  evidence 
before  them  to  enable  them  to  make 
such  entry.'*  The  sessions,  after 
hearing  evidence  explanatory  of  the 
circumstances  under  which  tnis  entry 
had  been  made,  decided  that  it  was 
not  conclusive  as  to  the  settlement  of 
the  paupers : — Heldy  that  the  sessions 
were  right  in  so  doing.  Regina  v. 
Landkeyy  623 

EVIDENCE. 
See  Relief,  2. 
I.  To  allow  secondary  evidence  of 
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LUNATIC. 


METROPOLITAN  POLICE. 


the  repealing  act: — Jleld^  that  the 
sessions  were  wrong;  that  the  appeal 
not  being  under  the  60th  section  no 
grounds  of  appeal  were  necessary, 
and  the  right  of  appeal  against  an 
order  made  before  the  passing  of  the 

8  &  9  Vict.  c.  126,  not  being  affected 
by  that  act.  Regina  v.  Recorder  of 
York,  502 

6.  An  order  of  justices  under  the 

9  Geo.  4,  c  40,  as  to  the  settlement 
and  maintenance  of  a  lunatic  pauper, 
adjudged  the  settlement  to  be  in  A., 
and  directed  the  overseers  of  that  pa- 
rish to  repay  to  the  overseers  of  D. 
the  sum  of  14/.  2«.  for  the  expenses 
incurred  by  D.  in  the  removal,  main* 
tenance,  &c.,  of  the  pauper. 

This  order  was  appealed  against 
and  confirmed  by  the  sessions;  but, 
on  a  case  reserved,  this  Court  quashed 
the  order  of  sessions  generally,  on  the 
ground  that  the  sessions  had  no  power 
to  order  the  re*payment  to  the  over- 
seers. 

Another  order  of  justices  was  then 
made  between  the  same  parties,  ad- 
judging the  settlement  as  before,  but 
directing  a  weekly  sum  for  mainte- 
nance &c.,  of  the  pauper,  to  he  paid  by 
A.  to  the  keeper  of  the  asylum  where 
the  pauper  was  confined. 

On  appeal,  the  sessions  quashed 
this  order,  on  the  ground  that  the 
order  of  this  Court  was  conclusive  as 
to  the  settlement: — Hefd,  that  the 
sessions  were  wrong,  as  the  judgment 
of  this  Court  did  not  turn  on  a  ques- 
tion of  settlement.  Jiegina  v.  Inha' 
bitants  of  St.  Peter  e,  Droitmch,  581 

7.  Whatever  provisions  in  the  79th 
section  of  the  4  &  5  Will.  4,  c.  76, 
are  applicable  to  the  case  of  a  pauper 
lunatic,  are  to  be  incorporated  in  the 
8  &  9  Vict.  c.  12(),  and  therefore 
copies  of  the  examination  upon  which 
an  order  for  the  maintenance  of  a 
pauper  lunatic  is  made,  must  be  sent. 


together  with  the  order.    Reg,  v.  Jus- 
tices of  Middlesex f  66 1 


MANDAMUS. 

1 .  The  affidavits  on  motion  for  a  man- 
damus to  sessions  to  hear  an  appeal 
should  stat«  all  the  material  facts  that 
occurred  at  the  sessions.  Regina  v. 
Justices  of  West  Riding^  1 

2.  As  a  general  rule,  the  costs  d 
an  application  for  a  mandamus  will 
follow  the  event,  under  the  1  &  2  Will 
4,  c.  2 1 ,  s.  6,  unless  a  very  stroi^ 
ground  of  exemption  be  shewn  on  tb 
other  side.  Where,  however,  the  se* 
sions  dismissed  an  appeal  on  an  ob 
'  jection  to  the  insufficiency  of  tb 
notice  of  appeal,  and  an  applicatioi 
was  afterwards  made  for  a  mandama 
to  compel  the  sessions  to  hear,  th 
costs  of  such  application  and  of  th 
mandamus  were  g^ven  against  tb 
party  shewing  cause  against  it,  it  ap 
pearing  to  this  Court  that  the  objec 
tion  on  which  the  sessions  decided  ws 
frivolous.  Regina  v.  Overseers  t 
Oxted,  35 

8.  The    Court    will     not    grant 

mandamus  for  a  ratepayer  of  a  towi 

ship   to   inspect  the   appointment  c 

overseers  of  the  poor  for  that  tovn 

\  ship.     Regina  v.  Harrison,  4^ 

j       4.  This  Court  in  its  discretion  n 

fused  to  grant  a   mandamus  to  jus 

I  tices  to  enforce  a  summary  convictio 

I   by  warrant  of  distress  or  commitment 

In  re  Williams^  57< 


METROPOLITAN  POLICE. 

The  Metropolitan  Police  Act,  2  i 
3  Vict.  c.  71,  s.  53,  limits  the  time  c 
bringing  an  action  for  anything  doo 
in  pursuance  of  that  act  to  three  a 
Icndar  months. 

By  the  3  &  4  Vict.c.  84,  s.  6,  in 
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said  service  with  A^  enter  into  the 
service  of  B.  and  remain  with  him  for 
one  whole  year  then  next  following,  as 
stated  in  the  examination. 

At  the  trial  of  the  appeal,  the  ser- 
vice with  A.  was  proved  to  have  com- 
menced in  November,  1819 : — 

Held^  thaty  as  the  grounds  of  ap* 
peal  did  not  raise  any  specific  objec- 
tion to  the  date  of  the  service  with 
B.,  the  appellants  were  not  entitled 
under  them  to  take  advantage  of  the 
variance  as  to  the  date  of  the  first 
service,  and  that  it  was  not  sufficient 
in  the  grounds  of  appeal  to  negative 
generally  the  statements  in  the  exa- 
mination, ttegina  v.  Inhabitants  of 
Killerbyy  26 

4.  It  is  sufficient  to  state  in  an  ex- 
amination that  a  pauper  was  ''nne- 
mancipated,"  and  it  is  not  necessary 
to  negative  the  different  ways  by 
which  he  might  have  become  emanci- 
pated. Begina  ▼•  Inhabitants  of 
RothweU,  46 

5.  Where  the  examinations  in  sup« 
port  of  an  order  of  removal  stated 
that  a  previous  order  for  the  removal 
of  the  pauperis  father  was  produced 
before  the  removing  justices,  a  copy 
of  such  previous  order  should  be  sent 
to  the  appellants.  Regina  v.  Inka- 
biiants  qf  Wellingtonj  1 76 

6.  Respondents  on  the  trial  of  an 
appeal  against  an  order  of  removal 
are  entitled  to  abandon  their  order, 
on  an  objection  taken  in  the  grounds 
of  appeal  to  the  sufficiency  of  the 
examinations ;  even  if  the  appellants 
wish  to  waive  such  objection,  and  to 
have  the  appeal  tried  on  the  issues  of 
fact  also  raised  by  the  grounds  of  ap- 
peal. Ex  parte  Inhabitants  of  Wei' 
lingboroughy  179 

7.  An  order  was  made  for  the  re- 
moval of  a  widow  and  her  four  child* 
ren,  viz.  Henry  and  three  others,  to 
the  place  of  her  maiden  settlement, 
upon  her  examination,  which  alleged 
that  before  marriage  she  gained  a 


settlement  in  the  appellant  parish  by 
hiring  and  service,  that  she  after- 
wards married,  and  that  her  husband 
died.  She  added,  "  I  never  knew  or 
saw  any  relation  of  my  late  husband, 
nor  can  I  tell  to  what  parish  or  place 
he  belonged.  My  eldest  son  Henry 
was  born  before  marriage.** 

The  order  was  appealed  against  on 
the  following  grounds  : — 

(1).  That  the  order  and  examina- 
tions are  bad  on  the  face  thereof. 

(2).  That  there  is  no  sufficient  evi- 
dence of  chargeability. 

(3).  That  the  examinations  do  not 
shew  sufficient  search  after  the  hus- 
band's settlement. 

(4).  That  the  justices  had  no  juris- 
diction to  remove  the  pauper  till 
search  had  been  made  after  the  hus- 
band*s  settlement. 

(5).  That  the  order  was  bad  as  de- 
scribing the  son  Henry  as  legitimate, 
whereas  the  examinations  stated  him 
to  be  illegitimate. 

At  the  trial  three  objections  were 
taken  to  the  sufficiency  of  the  exami- 
nations under  the  first  ground  of  ap- 
peal:— That  the  examinations  £d 
not  allege  a  service  under  a  yearly 
hiring;  that  the  jurat  was  insufficient 
in  not  shewing  jurisdiction  in  the 
justices ;  and  that,  the  pauper  being  a 
markswoman,  it  should  appear  on  the 
examinations  that  her  statement  was 
read  over  to  her. 

Held — (I).  That  these  three  were 
not  admissible  under  the  general 
ground  of  appeal,  as  the  appellants, 
having  taken  other  particular  objec- 
tions to  the  sufficiency  of  the  exami- 
nations, could  not  avail  themselves  of 
the  general  one. 

(2).  That  it  was  not  necessary  that 
the  examinations  should  shew  an  in- 
quiry after  the  husband's  settlement, 
it  being  sufficient  for  the  respondents 
to  shew  a  primd  facie  case  of  settle* 
ment,  and  the  onus  of  proof  that  the 
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panper  was  not  settled  there  lying  on 
the  appellants. 

(3).  That  the  order  was  bad  as  far 
as  related  to  the  illegitimate  child. 

Examinations  should  be  read  over 
to  all  examinants,  whether  marksmen 
or  not ;  but  need  not  purport  to  have 
been  so  read  over.  Regina  v.  Inha- 
hitants  of  Birmingham^  283 

8.  Of  the  examinations  on  which 
an  order  of  removal  was  founded,  the 
first  was  as  follows : — <<  County  of  L. 
to  wit.  The  examination  of  J.  D., 
&c.,  taken  upon  oath  before  us  the 
undersigned,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the 
said  county,  the  drd  November,  1844, 
&c  Signed  W.  E.  H.  and  R.  M." 
The  other  examinations  had  the  same 
marginal  reference,  and  were  taken 
on  the  same  day,  but  were  stated  to 
be  <<  taken  on  oath,  touching  the 
above-named  settlement,  before  u*  the 
said  jutiiceSy**  bearing  the  same  sig- 
natures, W.  E.  H.  and  R.  M.: — 
Held,  that  each  examination  must  ap- 
pear in  itself  to  be  a  perfect  and  com- 
plete document,  and  that  all  the  exa- 
minations but  the  first  were  bad,  be- 
cause they  did  not  appear  to  have 
been  taken  by  justices  who  had  au- 
thority to  take  them.  Regina  v.  In* 
habitants  of  Radcliffe  Culeyy        352 

9.  The  captions  of  all  the  exami- 
nations to  support  an  order  of  removal 
should  shew  that  they  are  taken  upon 
a  complaint  made  to  the  justices  by 
the  parish  officers;  and  unless  such 
complaint  is  stated,  the  examinations 
are  insufficient.  Regina  v.  Inhabit- 
ants of  Moleswortk,  356 

10.  If  the  officers  of  a  parish  on 
which  an  order  of  removal  is  made 
choose  to  attend,  and  tender  evidence 
before  the  justices  when  they  make 
the  order,  it  is  not  necessary  that  a 
copy  of  such  evidence  should  be  sent, 
as  part  of  the  examinations,  to  the 
parish  on  which  the  order  is  made. 
Regina  v.  Inhabitants  of  Holne,  364 


1 1.  On  the  trial  of  an  appeal  againit 
an  order  of  removal,  it  appeared,  by 
an  entry  in  the  minute-book,  that  a 
former  order  of  removal  was  *^  quashed 
on  the  ground  that  the  examinatioiis 
were  insufficient  to  support  the  order :" 
— Held,  that  parol  evidence  was  ad- 
missible to  explain  this  entry,  and  to 
shew  that  the  order  was  not  quashed 
on  the  merits. 

The  examinations  stated  two  modes 
of  settlement  in  the  appellant  pariah : 
— 1.  By  birth;  2.  By  fairing  and 
service. 

The  grounds  of  appeal  were  as 
follows : — 

(1).  That  a  former  order  of  removal, 
relating  to  the  same  settlement,  had 
been  quashed. 

(2).  and  (3).  Staling  the  removal 
of  the  parents  a£  the  pauper's  husband 
to  a  third  parish  under  orders  unap- 
pealed  against. 

^4^.  Relief  given  by  that  third  parisL 

(5).  Denying  the  settlement  by 
hiring  and  service. 

(6).  That  the  said  paupers  were  not 
settled  in  the  appellant  parish  in  amf 
manner  whatever: — Held,  that,  un« 
der  these  grounds  of  appeal,  it  was  not 
competent  to  the  appellants  to  prove 
that  the  birth-place  of  the  panper  s 
husband  was  not  in  their  parish. 

In  order  to  make  the  examination 
of  a  prisoner,  taken  as  to  his  settle- 
ment, under  the  59  Geo.  3,  c.  12, 
s.  28,  admissible  in  evidence,  it  most 
be  proved  that  he  still  continues  a 
prisoner.  Regina  v.  Inhabitants  of 
fFidecombe  in  the  Moor,  539 

12.  In  the  examinations  for  the  re- 
moval of  a  pauper  from  L.  to  C, 
M.  S.  stated,  that  she  was  the  widow 
of  A.  S.,  who  was  settled,  as  she  had 
heard,  in  C,  and  J.  S.  stated  that  he 
was  brother  of  A.  S.,  who  was  born 
in  C.  C.  appealed,  and,  in  their 
grounds  of  appeal,  alleged,  *<  that  th^ 
order,  notice  of  chargeability,  and 
the  examinations    were   respectively 
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defective,  and  bad  on  the  face  there- 
of; and  that  the  examinations  con- 
tained no  sufficient  legal  evidence  of 
the  pauper  being  settled  in  C,  or 
having  come  to  settle  in,  or  being 
chargeable  to  L. : — Held,  that  the 
sessions  had  a  right  to  allow  the  ap- 
pellants on  this  ground  to  raise  the 
objection,  that  there  was  no  state- 
ment of  the  identity  of  A.  S.  men- 
tioned in  the  first  examination,  with 
A.  S.  in  the  second ;  and  that  their 
decision  was  final.  Regina  v.  Jiu- 
iiees  of  Staffordshire,  557 

18.  An  order  for  the  removal  of  a 
pauper  from  B.  to  L.  was  made  upon 
examinations,  which  stated  that  he 
had  never  gained  a  settlement  in  his 
own  right;  that  he  married  in  1812 
(being  then  twenty  years  old) ;  that 
his  father  was  married  a  second  time 
in  1824,  soon  after  which  the  father 
received  relief  from  L.,  while  residing 
out  of  that  parish,  and  continued  to 
do  so  till  his  death,  and  that  the 
pauper's  grandfather  had  lived  and 
died  in  L. : — Held,  that  the  examina- 
tions were  insufficient  to  prove  a  de- 
rivative settlement  of  the  pauper  in  L., 
as  it  did  not  appear  from  them  that 
the  relief  given  to  his  father  had  re- 
ference to  a  settlement  gained  by  him 
previous  to  the  paupers  emancipation 
by  marriage  in  1812.  Retina  v.  In- 
habitants of  Bangor,  627 

14.  The  examinations  in  support  of 
an  order  for  the  removal  of  five  pau- 
pers stated  a  settlement  of  G.  B.  in 
the  appellant  parish,  the  death  of 
G.  B.,  and  that  "  G.  B.'s  wife"  had 
also  died,  "leaving  eight  children," 
(five  of  whom  were  the  paupers),  and 
that  "  the  said  children  were  all  resid- 
ing with  their  said  parents  G.  B.and  his 
wife  until  their  death ;" — Held,  that 
the  examinations  sufficiently  shewed 
that  the  relationship  of  husband  and 
wife  existed  between  the  parents,  and 
that  the   term   "children"  must  be 
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taken   to  mean   Intimate  children. 
Regina  v.  Inhabitants  of  Tot  ley,   42 

15.  Under  the  general  objection, 
"  that  no  copy  or  counterpart  of  the 
order  of  removal  has  been  sent  by 
post  or  otherwise,"  it  is  not  competent 
for  the  appellants  to  object  that  the 
copy  sent  by  the  respondents  is  inac- 
curate, some  few  words  being  omitted. 
Regina  v.  Inhabitants  of  St.  Anne*s, 
Westminster,  517 

16.  A  statement  in  an  examination, 
that  the  pauper  received  relief  "  from 
Hartpury  aforesaid,"  sufficiently 
shewed  that  she  had  received  reli^ 
from  the  parish  officers  of  Hartpury 
on  account  of  the  parish.  Regina  v. 
Inhabitants  of  Hartpury ^  648 


GROUNDS  OF  APPEAL. 
See  Examination. 


HIGHWAY. 
See  Criminal  Information. 

1.  On  an  indictment  against  a 
parish  for  non-repair  of  a  highway, 
setting  out  an  order  of  justices  for 
dividing  the  road  in  question,  such 
order  following  the  form  given  in  the 
34  Geo.  3,  c.  64,  and  allotting  differ- 
ent portions  to  different  parishej  for 
the  purpose  of  repair,  it  is  not  com- 
petent to  either  parish  to  g^ve  evi- 
dence, in  contradiction  to  the  order, 
that  the  portion  of  road  so  allotted  is 
not  in  fact  situate  within  it. 

An  order  of  justices  under  5  & 
6  Will.  4,  c.  50,  ss.  94,  95,  directing 
such  indictment  to  be  preferred,  is 
bad  if  it  does  not  state  that  it  was 
made  at  a  special  sessions  for  the 
division  in  which  the  highway  is  situ- 
ate, and  the  Judge's  order  for  costs 
of  the  prosecution  was  set  aside  for 
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And  that  it  was  no  objection  to  the 
order,  that  the  amount  of  costs,  hav- 
hig  been  in  the  meantime  taxed  by 
the  clerk  of  the  peace,  was  inserted 
in  the  order  at  an  adjourned  sessions, 
as  the  circumstances  of  the  case  war- 
ranted the  conclusion  that  the  parties 
assented  to  such  a  course. 

QutBre  (per  Coleridgey  J.)  whether, 
without  such  consent,  the  adjourned 
sessions  would  have  had  jurisdiction 
to  insert  in  the  order  the  costs  of  a 
matter  heard  at  the  original  sessions. 
Reginay,  Mortlockj  108 

POOR  RATE> 

1.  By  an  act  (11  Geo.  3,  c.  14) 
"  for  better  regulating  the  poor  with- 
in the  city  of  Oxford,"  several  parishes 
were  consolidated  into  one  for  the 
i^aintenance  of  the  poor  under  a  cor- 
poration of  gruardians. 

By  sect.  25,  it  is  provided,  that  no 
rate  for  the  relief  or  maintenance  of 
the  poor  shall  be  collected  in  the  said 
united  parishes,  other  than  such  rates 
as  are  directed  to  be  raised  and  col- 
lected by  the  said  guardians. 

By  sect.  30,  the  sums  necessary  for 
/he  relief  of  the  poor  are  to  be  raised 
by  a  regular  pound  rate,  without  dis- 
tinction, throughout  all  the  parishes. 
It  also  declares  in  what  manner  the 
rates  required  are  to  be  levjed.  By 
this  section,  extensive  powers  arc  given 
to  the  guardians  as  to  the  management 
and  control  of  the  poor  within  the 
said  united  parishes,  and  for  clothing 
and  putting  them  out  to  service. 

By  sect.  37,  an  appeal  against  the 
rates  imposed  by  the  guardians  is 
given  to  any  one  aggrieved  thereby, 
and  the  Court  before  whom  the  ap- 
peal is  to  be  tried  is  to  consist  of 
three  justices  and  two  guardians  not 
justices.  The  decision  of  this  Court 
is  declared  to  be  final  i—He/d,  that 
the  object  of  the  act  was  to  take  the 
city  of  Oxford  out  of  the  general  pro- 


visions of  the  poor-laws  of  the  realm, 
and  vest  it  in  the  govemnient  of  ptr- 
ticular  officers  therein  appointed,  and 
that  no  appeal  to  the  quarter  sessioDS 
would  lie  against  a  rate  made  for  the 
relief  of  the  poor  under  the  proviatons 
of  the  act.     Regina  v.  Hainet^     121 

2.  By  an  act,  30  Geo.  8,  c.  79,  for 
rebuilding  the  parish  church  of  G., 
after  reciting,  that,  in  the  year  1785, 
the  steeple  had,  by  falling  on  the  body 
of  the  church,  entirely  demolished  tlie 
same,  certain  trustees  were  empowered 
to  rebuild  the  church,  and  to  raise 
money  to  repay  the  expenses,  and  by 
sect.  8,  to  assess  all  persons  **  who  do 
or  shall  inhabit,  hold,  or  occupy,  any 
land,  house,  shop,  Warehouse,  vault, 
mill,  or  other  tenement  within  the 
said  parish,  in  any  sum  not  exceeding 
Is.  m  the  pound,  in  any  one  year  d 
the  yearly  rent  o£  such  lands,"  &c. 

Sect.  9  enacts,  that  half  the  rate 
shall  be  paid  by  the  owner  or  landlord 
of  the  premises  so  assessed,  and  the 
other  part  by  the  occupier  or  tenant 
thereof. 

Sect.  10,  that  the  tenants  or  occa- 
piers  of  any  lands  and  tenements 
as  aforesaid  shall  pay  the  whole  rate 
on  what  they  hold  and  occupy,  and 
may  deduct  half  out  of  their  rent 
payable  to  the  landlord  or  owner 
thereof. 

Sect.  13  gives  power  to  distrain  the 
goods  of  any  person  who  shall  quit 
his  *'  land,  dwelling  house^  warehouse, 
shop,  vault,  mill,  or  other  tenement,** 
for  which  he  shall  be  so  rated,  and 
refuse  to  pay  the  rate. 

And  sect.  15  empowers  the  collec- 
tors of  the  rate,  for  that  purpose,  at 
all  convenient  times,  to  inspect  and 
take  copies  of  the  books  of  assessment 
of  the  poor  or  land-tax  for  the  parish, 
in  order  to  ascertain  the  rates  to  be 
raised  and  levied  by  virtue  of  |he  act : 
— Heldj  that  the  word  **  tenement " 
in  this  statute  was  not  intended  to  in- 
clude tithes,  and,  ther4»fore,  that  the 
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may  appeal  to  the' quarter  sessions  for 
the  county  where  such  order  shall  he 
made,  in  like  manner  and  under  like 
restrictions  and  rej^ulations  as  against 
any  order  of  removal  .  .  .  which  ap- 
peal the  justices  of  the  peace  at  the 
said  quarter  sessions  are  authorised 
and  empowered  to  hear  and  deter- 
mine, in  the  same  manner  as  appeals 
against  orders  of  removal  are  now 
heard  and  determined.  Qttare,  whe- 
ther the  provisions  of  the  4  &  5  Will. 
4,  c.  76,  8.  79,  requiring  twenty-one 
days*  notice  of  the  order  of  removal  to 
be  given,  and  thereby  extending  the 
time  of  appealing,  affect  appeals  under 
the  9  Geo.  4,  c  40,  s.  54.  Regina  v. 
Justices  of  the  West  Riding,         304 

3.  On  the  13th  November,  1843, 
an  order  was  made  by  two  justices  of 
the  county  of  Radnor,  under  the  9  Geo. 
4,  c.  40,  for  the  removal  of  an  insane 
pauper  to  an  asylum  in  Shrewsbury. 
On  the  30th  November,  an  order  was 
made  by  the  same  justices,  adjudging 
the  pauper  to  be  settled  in  H.,  and  di- 
rected that  parish  to  pay  \0s,  a  week 
for  the  support  of  the  pauper  in  the 
asylum.  H.  appealed  against  this 
order,  and  the  sessions  for  the  county 
of  Radnor  (11th  AprU,  1844)  con- 
firmed  the  order,  subject  to  a  case. 
On  the  31  St  of  January  last,  this 
Court  quashed  the  order  of  sessions. 

The  Court  refused  a  mandamus  to 
compel  the  justices  of  Radnor  to  make 
an  order  on  the  county  treasurer  to 
repay  the  parish  of  H.  the  money 
they  had  expended  in  support  of  the 
pauper  in  tiie  asylum,  from  April, 
1844,  to  January,  1846.  Regina  v. 
Justices  of  Radnor y  412 

4.  The  clergyman  of  a  parish  in 
which  a  lunatic  is  living,  who  has  had 
opportunities  of  observing  his  conduct, 
is  competent  to  issue  an  order,  under 
the  6  &  9  Vict.  c.  100,  s.  45,  for  his 
admission  into  an  asylum,  and  deten- 
tion there. 


In  such  an  order,  it  is  not  imper- 
ative that  all  the  particulars  enumer- 
ated in  the  appendix  (Schedule  B)  to 
the  form  of  the  order  for  receiving  a 
lunatic  into  an  asylum  should  be  set 
out,  if  the  act  is  substantially  com- 
plied with. 

The  form  of  a  medical  certificate 
g^ven  'in  Schedule  C  is  directory  onlyi^ 
and  an  equivalent  will  suffice. 

A  general  statement  in  a  certificate, 
that  a  lunatic  "  labours  under  delu^ 
sions  of  various  kinds,  and  is  dirty 
and  indecent  in  the  extreme,*'  is  a 
sufficient  statement,  within  the  mean- 
ing of  sect.  46,  of  the  fact  from  which 
a  medical  man  forms  his  opinion  of 
existing  insanity.  So,  also,  is  his 
statement,  that  he  forms  his  opinion 
"  from  conversations  "  with  the  luna- 
tic, without  describing  their  purport. 

Per  Erlcy  J.:  The  prohibition  in 
the  45th  sect,  of  the  8  &  9  Vict.  c.  100, 
as  to  receiving  insane  persons  into 
licensed  houses  or  hospitals  without 
such  medical  certificates  as  the  act 
requires,  is  not  general,  but  relates 
only  to  the  keepers  of  licensed  houses, 
&c;  the  confinement  of  lunatics  in  all 
other  cases  being  left  as  it  was  at 
common   law.     In  re  Shuttleworlh^ 

470 

5.  On  the  9th  of  July,  1845,  an 
order  was  made  by  two  justices  adjudg- 
ing the  settlement  of  a  lunatic  pauper, 
and  for  payment  of  expenses  by  the 
overseers  of  a  township  under  9  Geo. 
4,  c.  40,  s.  42.  On  the  9th  of  Au- 
gust,  that  statute  was  repealed  by  the 
8  &  9  Vict  c.  126,  <<  except  as  to 
matters  committed  or  done  before  the 
passing  of  that  act."  At  the  October 
sessions,  an  appeal  against  the  order 
was  entered  and  respited,  and,  on  the 
17th  of  December,  notice  of  appeal 
was  sent.'  No  grounds  of  appeal 
being  stated,  the  January  sessions  dis- 
missed the  appeal  for  that  reason,  and 
because  they  thought  the  right  of  ap- 
peal in  this  case  was  takeiT  away  by 
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6.  An  order  of  justices  under  the 
9  Geo.  4,  c  40,  as  to  the  settlement 
and  maintenance  of  a  lunatic  pauper, 
adjudged  the  settlement  to  be  in  A., 
and  directed  the  overseers  of  that  pa- 
rish to  repay  to  the  overseers  of  D. 
the  sum  of  14/.  2«.  for  the  expenses 
incurred  by  D.  in  the  removal,  main- 
tenance, &c.,  of  the  pauper. 

This  order  was  appealed  against 
and  confirmed  by  the  sessions;  but, 
on  a  case  reserved,  this  Court  quashed 
the  order  of  sessions  generally,  on  the 
ground  that  the  sessions  had  no  power 
to  order  the  re-payment  to  the  over- 
seers. 

Another  order  of  justices  was  then 
made  between  the  same  parties,  ad- 
judging the  settlement  as  before,  but 
directing  a  weekly  sum  for  mainte- 
nance &c.,  of  the  pau|»er,  to  be  paid  by 
A.  to  the  keeper  of  the  asylum  where 
the  pauper  was  confined. 

On  appeal,  the  sessions  quashed 
this  order,  on  the  ground  that  the 
order  of  this  Court  was  conclusive  as 
to  the  settlement: — Held^  that  the 
sessions  were  wrong,  as  the  judgment 
of  this  Court  did  not  turn  on  a  ques- 
tion of  settlement.  Regina  v.  Inha' 
hitants  of  Si.  Peter^  Droiiwich,  531 
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two  justices,  having  jurisdiction  with- 
in the  Metropolitan  Police  District, 
have  all  the  powers,  privileges,  and 
duties  of  a  police  magistrate : — Heldy 
that  an  action  for  anything  done  by 
two  justices  of  Middlesex,  under  the 
latter  act,  must  be  brought  within 
three  mouths. 

The  Metropolitan  Police  Acts  are 
not  *'  acts  of  a  local  and  personal  na- 
ture" within  the  meaning  of  the  5  &  6 
Vict,  c  97,  s.  5,  which  extends  the 
time  of  bringing  actions  under  such 
acta  to  two  years.     Bamett  v.  CoXy 
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NOTICE  OF  ACTION. 

A  notice  of  action  to  a  magistrate, 
under  the  24  Geo.  2,  c.  44.  need  not 
state  the  form  of  action :  it  is  enough 
to  state  the  cause.  '*  You  having,  on 
the  I4th  day  of  October,  1843,  caused 
me  to  be  apprehended  and  committed 
to  a  certain  common  gaol  in  the  bo- 
rough of  M.,  and  to  be  there  im- 
prisoned, &C.,  I  shall  cause  a  writ  of 
summons  to  be  sued  out  &c  against 
you  for  the  said  imprisonment:"  — 
Heldy  a  sufficient  notice.  Prickett 
V.  Gratrexy  429 


NOTICE— Of  Appeal. 

See  Bastard,  7. 
Practice,  10. 

1 .  A  notice  of  appeal  against  an  order 
of  removal,  purporting  to  be  sent  by 
**  the  undersigned,  being  a  majority  of 
the  churchw£U*den8  and  overseers*'  of 
the  appellant  parish,  is  sufficient,  with- 
out stating  that  such  majority  was 
acting  on  behalf  or  with  the  consent  of 
the  whole  body.  Regina  v.  Justices 
of  West  Riding  {St,Pancras  v.  Brad- 
Jord)y  1 


2.  By  a  statute  an  appellant  is  re- 
quired to  give  "  seven  days*  notice,  at 
least,  of  his  intention  to  bring  an  ap- 
peal." Notice  of  appeal  was  served 
on  the  31st  of  December,  at  half  past 
nine  o'clock  a.m.  The  sessions  com- 
menced on  the  7th  of  January,  at  ten, 
A.M.,  on  which  day  appeals  wore  to 
be  entered,  though,  by  the  practice  of 
the  sessions,  they  were  not  heard  till 
the  30th  of  January : — Held  insuffi- 
cient, for  that  the  seven  days  must 
be  reckoned  exclusive  both'  of  the 
entire  day  of  giving  the  notice  and 
the  first  day  of  sessions,  as  the  frac- 
tion of  the  day  is  not  to  be  considered 
in  such  calculation,  and  the  day  of 
bringing  of  an  appeal  is  the  day  on 
which  it  is  entered,  not  heard.  Re- 
gina v.  Justices  0/ Middlesex,         78 

3.  At  the  sessions,  the  appellants 
against  an  order  of  removal,  being  re- 
quired to  prove  their  notice  of  appeal, 
proved  the  service  of  one  in  the  fol- 
lowing form: — "Take  notice  that 
we,  being  a  majority  of,  and  acting 
for  and  on  behalf  of  the  churchward- 
ens and  overseers  of  St.  Anne,  do  in- 
tend, &c.;  and  that  the  grounds  of 
our  appeal  are,  &c."  lliis  was  signed 
by  one  of  the  two  churchwardens,  and 
by  all  four  of  the  overseers  of  the 
applicant  parish. 

The  sessions  dismissed  the  appeal, 
on  the  ground  that  the  notice  was  in  • 
sufficient,  as  purporting  to  be  the  act 
of  the  majority  of  the  parish  office r»| 
and  not  of  the  whole  body  :—Heldf 
that  the  notice  was  sufficient,  and,  as  the 
decision  on  this  point  was  not  a  heat' 
ing,  the  Court  granted  a  mandamus  to 
the  sessions  to  hear  the  appeal.  Re- 
gina v.  Justices  of  Surrey y  245 


NOTICE— Of  Cuargeability» 

See  CllARUEABIUTY. 
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remove  the  orders.     Retina  v.  Inha- 
hitants  of  Heyopy  270 

6.  An  order  of  removal  was  made, 
November  25th,  1845,  and  a  copy  of 
it  with  the  necessary  documents  sent 
to  the  parish  of  S.  on  the  following 
day.  No  notice  of  appeal  being 
given,  the  pauper  was  removed  on  the 
22nd  December.  At  the  next  ses- 
sions (January  10th)  an  appeal  was 
entered  and  respited  against  the  order. 
Notice  of  appeal  was  g^ven  on  the 
21st  March,  and  the  appeal  came  on 
to  be  heard  at  the  April  sessions, 
when  the  appeal  was  dismissed : — 
Heldy  that,  according  to  the  practice 
at  sessions,  the  appeal  was  regularly 
entered  at  the  January  sessions,  and  a 
rule  for  a  mandamus  was  made  abso- 
lute.    Regina  v.  Justices  of  London y 

410 

7.  On  the  5th  of  January,  1844, 
the  sessions  dismissed  an  appeal, 
giving  the  appellants  the  option  of 
stating  a  case,  or  applying  to  this 
Court  for  a  mandamus.  No  case 
was  brought  up,  but  an  application 
for  a  mandamus  was  made  on  the  30 th 
of  April  following.  The  Court,  under 
the  circumstances,  held  the  applica- 
tion was  not  too  late,  and  granted  a 
mandamus.  Regina  v.  Justices  of 
Cheshire^  420 

8.  The  Court  refused  to  grant  a 
certiorari  to  bring  up  an  order  of 
quarter  sessions,  that  exclusive  audi- 
ence should  be  granted  to  barristers 
there  at  all  times  when  four  barristers 
were  present.  Regina  v.  Justices  of 
Denbighshire^  422 

9.  When  a  case  is  granted  by  ses- 
sions for  the  opinion  of  this  Court, 
the  party  at  whose  instance  the  case  is 
granted  must  either  proceed  with  the 
case  reserved,  waiving  any  other  ob- 
jections to  the  order  of  removal,  or 
must  abandon  the  case,  and  rely  on 
any  other  objections  which  may  be 
raised  when  tlie  order  is  brought  up 


by  certiorari.     Regina  v.  Inhabit anfn 
of  St,  Jnne's,  Westminster^  517 

10.  When  quarter  sessions  are  re- 
gularly held  on  certain  fixed  days,  at 
certain  places,  in  different  divisions 
of  a  county,  and  in  each  by  adjourn- 
ment from  the  preceding,  the  four- 
teen days'  notice  required  by  the  4  k 
5  Will.  4,  c.  76,  s.  81,  of  an  appeal 
to  be  tried  in  any  one  of  the  divisions, 
should  be  reckoned  with  reference  to 
the  first  day  of  the  sessions  held  in 
the  first  of  such  divisions,  though  the 
practice  of  the  sessions  be  to  try  all 
appeals  in  the  division  in  which  the 
respondent  parish  is  situate.  Regina 
V.  Justices  of  Suffbtky  554 

1 1 .  The  affidavits  in  support  of  an 
application  for  an  attachment  for  dis- 
obedience to  a  Crown-Office  subpopna, 
to  appear  and  give  evidence  before 
justices  touching  a  pauper's  settle- 
ment, must  shew  that  a  proper  com- 
plaint was  made  to  the  justices.  Regina 
y.  Vickeryy  566 

12.  Where  the  sessions  had  dis- 
missed an  appeal  on  the  ground  that 
the  previous  sessions  had  improperly 
entered  and  respited  the  appeal,  the 
appellants  having  had  time  to  give 
notice  and  come  prepared  to  try  the 
appeal  at  those  sessions,  and  this 
Court  made  a  rule  absolute  for  a 
mandamus  to  the  sessions  to  hear  the 
appeal — Heldy  that  the  respondents 
ought  to  pay  the  costs  of  the  manda- 
mus under  the  1  Will.  4,  c  21,  s.  6. 
Regina  v.  Justices  of  Londony       568 

13.  An  appellant  parish  has  the 
option  of  appealing  to  the  next  prac- 
ticable sessions,  either  after  the  ser- 
vice of  the  order  of  removal  with  the 
other  documents  required  by  the  4  h 
5  Will.  4,  c.  76,  s.  79,  or' after  the 
actual  removal  of  the  pauper.  Ex 
parte  Overseers  of  Leedsy  595 

1 4.  On  the  trial  of  an  appeal  against 
an  order  of  removal,  it  appeared  that 
a  former  order  had  been  quashed  on 
appeal  between  the  same  parishes,  and 
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unto  me,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  county  of 
Middlesex,  (one  of  the  police  magis- 
trates of  the  metropolis,  sitting  at  the 
police  court.  Great  Marlborough- 
street,  in  the  parish  of  St.  James, 
Westminster,  within  the  metropolitan 
police  district),  by  the  churchwardens 
and  overseers  of  &c.,  that  J.  J.  and 
£.  J.  are  lately  come  into  the  said 
parish,  endeavouring  to  settle  there 
contrary  to  law;  and  it  appeareth 
unto  me,  &c.,  and  I  do  adjudge  that 
they  are  become  chargeable  to  the 
said  parish,"  &c.:—Held,  (1),  that 
the  jurisdiction  of  the  single  justice, 
as  a  police  magistrate,  sufficiently  ap- 
peared  on  the  face  of  the  order. 

(2).  That  the  order  was  bad,  inas- 
much as  it  did  not  purport  to  have 
been  made  upon  any  complaint  of  the 
actual  charg«ability  of  the  paupers. 
Regina  v.  InhabitanUof  St.  GHe^-in- 
the-Fields^  389 

7.  An  order  of  removal  was  in  the 
following  form :— "  Middlesex,  to  wit. 
Whereas  complaint  has  been  made 
unto  us,  two  justices,  acting  in  and 
for  the  county  o/M.,  by  &c.,  that  A. 
(the  pauper)  intruded  and  came  into 
the  parish  of  B.,  and  hath  actually 
become  chargeable  to,  and  w  now  iii- 
habiting  in  the  said  parish,'*  &c.  It 
then  required  the  churchwardens  and 
overseers  of  B.  **on  sight  hereof**  to 
remove  the  pauper  from  B.  to  C. : — 
Held,  ( 1 ),  that  the  complaint  stated  in 
the  order  was  sufficient,  inasmuch  as  it 
complied  with  the  requisites  of  the  35 
Geo.  3,  c.  101,  8.  1,  which  in  part 
repeals  the  13  &  14  Car.  2,  c.  12, 
and  requires  only  that  a  pauper  shall 
be  inhabiting  and  actually  chargeable 
before  removal. 

(2).  That  the  jurisdiction  of  the  jus- 
tices, as  to  the  place  where  the  order 
was  made,  sufficiently  appeared. 
t  (3).  That  the  statement,  that  com- 
plaint was  made  to  them,  acting  in 
and  for  the  county,  amounted  to  a 


statement  that  they  were  justices  in 
and  for  the  county. 

(4).  That  an  order  to  remove  "  on 
sight"  was  not  invalid.  Regina y. In' 
habitants  of  St,  PauVs,  Covent  Gar- 
den, 508 

8.  An  entry  by  the  quarter  sessions, 
that  an  order  was  "  quashed  not  upon 
the  merits,  without  prejudice  to  the 
making  of  any  other  order,"  &c.,  pre- 
vents it  from  operating  as  an  estoppel 
between  the  parishes ;  and  is  conclu- 
sive that  the  question  of  ^ttlement 
was  not  adjudicated  upon ;  and,  there- 
fore, on  the  hearing  of  an  appeal 
against  a  ^bsequent  order  respecting 
the  same  settlement,  it  is  not  compe- 
tent for  the  appellants  to  adduce  evi- 
dence to  shew,  notwithstanding  such 
entry,  that  the  former  order  was,  in 
fact,  quashed  on  the  merits.  Regina 
V.  Inhabitants  of  St.  Anne\  West* 
minster^  525 

ORDER  OF  SESSIONS.]] 

On  dismissing  an  appeal  against  a 
poor-rate,  it  was  ordered  by  the  ses- 
sions that  the  appellants,  **•  upon  ser- 
vice of  the  said  order,  or  a  true  copy 
thereof,  should  pay  to  the  respondents 
the  sum  of  ^91  for  their  costs  and 
charges  by  reason  of  the  said  appeal.*' 
An  indictment  for  disobedience  to  the 
order  stated,  that  '*  a  true  copy  of  it 
was  served  on  the  defendants,  who 
then  and  there  had  notice  of  the  said 
order : " — Held  sufficient. 

In  order  to  prove  the  service  of  the 
copy,  a  witness  was  called,  who  stated, 
that  the  order  having  been  drawn  up 
from  the  minutes  of  the  sessions  on- 
paper,  and  signed  by  the  clerk  of  the 
peace,  was  read  over  by  him  to  each 
of  the  defendants,  whom  he  at  the 
same  time  served  with  a  true  copy  of 
it: — Held  sufficient,  and  that  it  was 
nut  necessary  to  g^ve  notice  to  pro* 
duce  the  copy  served  in  order  to  lei 
in  such  evidence. 
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And  that  it  was  no  objection  to  the 
order,  that  the  amount  of  costs,  hav- 
ing been  in  the  meantime  taxed  by 
the  clerk  of  the  peace,  was  inserted 
in  the  order  at  an  adjourned  sessions, 
as  the  circumstances  of  the  case  war- 
ranted the  conclusion  that  the  parties 
assented  to  such  a  course. 

Qu(Bre  (per  Coleridge^  J.)  whether, 
without  such  consent,  the  adjourned 
sessions  would  have  had  jurisdiction 
to  insert  in  the  order  the  costs  of  a 
matter  heard  at  the  original  sessions. 
Regina  v.  Mortlock^  108 

POOR  RATE> 

1.  By  an  act  (11  Geo.  3,  c.  14) 
"  for  better  regulating  the  poor  with- 
in the  city  of  Oxford,"  several  parishes 
were  consolidated  into  one  for  the 
i^aintenance  of  the  poor  under  a  cor- 
poration of  guardians. 

By  sect.  25,  it  is  provided,  that  no 
rate  for  the  relief  or  maintenance  of 
the  poor  shall  be  collected  in  the  said 
united  parishes,  other  than  such  rates 
as  are  directed  to  be  raised  and  col- 
lected by  the  said  guardians. 

By  sect.  30,  the  sums  necessary  for 
/he  relief  of  the  poor  are  to  be  raised 
by  a  regular  pound  rate,  without  dis- 
tinction, throughout  all  the  parishes. 
It  also  declares  in  what  manner  the 
rates  required  are  to  be  levied.  By 
this  section,  extensive  powers  are  given 
to  the  guardians  as  to  the  management 
and  control  of  the  poor  within  the 
said  united  parishes,  and  for  clothing 
and  putting  them  out  to  service. 

By  sect.  87,  an  appeal  against  the 
rates  imposed  by  the  guardians  is 
given  to  any  one  ag^grieved  thereby, 
and  the  Court  before  whom  the  ap- 
peal is  to  be  tried  is  to  consist  of 
three  justices  and  two  guardians  not 
justices.  The  decision  of  this  Court 
is  declared  to  be  final  : — Eeldy  that 
t^e  object  of  the  act  was  to  take  the 
city  of  Oxford  out  of  the  general  pro- 


visions of  the  poor-laws  of  the  i 
and  vest  it  in  the  gt>Temroent  o 
ticular  officers  therein  appointn 
that  no  appeal  to  the  quarter  se 
would  lie  against  a  rate  made  f 
relief  of  the  poor  under  the  prov 
of  the  act.     Mtegina  v.  Hmnet^ 

2.  By  an  act,  30  Gfeo.  8,  c  7 
rebuilding  the  parish  church  o 
after  reciting*,  that,  in  the  year 
the  steeple  had,  by  falling  on  the 
of  the  church*  entirely  demolishc 
8ame,xertain  trustees  were  empo^ 
to  rebuild  the  church,  and  to 
money  to  repay  the  expenses,  ai 
sect.  8,  to  assess  all  persons  ^  wl 
or  shall  inhabit,  hold,  or  occupy 
land,  house,  shop,  li^arehouse,  i 
mill,  or  other  tenement  within 
said  parish,  in  any  sum  not  exoec 
l«.  in  the  pound,  in  any  one  ye 
the  yearly  rent  of  such  lands,*'  &< 

Sect.  9  enacts,  that  half  the 
shall  be  paid  by  the  owner  ot  koid 
of  the  premises  so  assessed,  and 
other  part  by  the  occupier  or  t« 
thereof. 

Sect.  10,  that  the  tenants  or  o 
pien  of  any  lands  and  tenemi 
as  aforesaid  shall  pay  the  whole  : 
on  what  they  hold  and  occupy, 
may  deduct  half  out  of  their  i 
payable  to  the  landlord  or  ow 
thereof. 

Sect.  13  gives  power  to  distrain 
goods  of  any  person  who  shall  { 
his  ^  land,  dwelling  house^  warehoi 
shop,  vault,  mill,  or  other  tenonei 
for  which  he  shall  be  so  rated, ; 
refuse  to  pay  the  rate. 

And  sect.  15  empowen  the  coU 
tors  of  the  rate,  for  that  purpose 
all  convenient  times,  to  inspect  \ 
take  copies  of  the  books  of  assessn 
of  the  poor  or  land-tax  for  the  pari 
in  order  to  ascertain  the  rates  to 
raised  and  levied  by  virtue  of  )he  a 
— Heldj  that  the  word  *'  toieroei 
in  this  statute  was  not  intended  to 
elude  tithes,  and,  therefore,  that 
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vicar  was  not  liable  to  be  rated  in  re- 
spect of  them.  Regina  v.  Reverend 
C.  Neville,  Clerk,  195 

3.  The  Great  Western  Railway 
Company  are  owners  and  sole  occu- 
piers of  a  line  of  railway  1 18  miles  in 
length,  and  are  also  lessees  and  sole 
occupiers  of  two  branch  lines,  44  and 
18  miles  in  length  respectively,  issu- 
ing out  of  the  main  line.  Upon  all 
these  lines  they  carry  on  exclusively 
a  large  trade  as  carriers,  the  receipts 
of  which  from  the  branch  lines  alone, 
if  set  against  their  expenses  and  rent, 
would  make  the  occupation  of  them, 
in  fact,  a  losing  concern,  but  this  oc- 
cupation increases  the  traffic  upon  the 
main  line. 

The  mode  adopted  by  the  parish 
officers  in  rating  the  railway  was  as 
follows:— They  took  the  gross  re- 
ceipts per  mile  in  the  respondent  pa- 
rish. From  this  they  deducted  a  mile- 
age proportion  of  the  expenses,  and  of 
the  interest  and  tenant's  profits  on  the 
plant  of  the  whole  line  of  railway,  and 
rated  the  Company  on  the  residue : — 
Held,  that,  among  the  above  deduc- 
tions, an  allowance  ought  to  be  made 
in  respect  of  the  depreciation  and  wear 
and  tear  of  the  rails  and  sleepers,  the 
solid  timber  and  iron-work  of  the 
main  line,  if  paid  out  of  the  income  of 
the  Company,  and  charged  as  an  item 
of  annual  expenditure  before  the  di- 
vision of  profits,  under  sect.  145  of 
their  act,  (5  &  6  Will.  4,  c.  cvii),  but 
not  if  paid  out  of  their  capital. 

Ancl  also  for  the  rateable  value  of 
buildings  appurtenant  to  the  main  line 
and  branches,  rated  or  rateable  else- 
where than  in  the  respondent  parish. 

But  that  no  allowance  should  be 
made  for  interest  on  the  sum  expended 
in  procuring  their  act,  raising  their 
caiptal,  and  other  original  expenses. 

Nor  for  additional  parochial  assess- 
ments which  may  become  payable  in 
consequence  of  the  recent  decisions  of 
this  Court  on  the  subject. 


Nor  for  the  actual  loss  on  the 
branch  lines. 

QmerCy  whether  a  deduction  ought 
not  to  be  made  for  all  or  part  of  the 
income-tax,  which,  by  5  &  6  Vict, 
c.  35,  schedule  (A.),  No.  3,  is  to  be 
charged,  in  the  case  of  railways,  on 
the  profits  of  the  preceding  year,  in 
respect  of  the  property  thereof. 

The  reasonableness  of  the  percent- 
age to  be  deducted  for  tenant's  profits 
is  a  question  entirely  for  the  sessions ; 
but  when  the  value  of  the  plant  has 
become  diminished,  the  percentage 
should  be  calculated  on  the  present, 
not  the  original  value :  such  deduc- 
tion, however,  was  not  allowed  to  be 
made  in  this  instance  so  as  to  increase 
the  present  rate.  Regina  v.  Chreai 
Western  Railway  Company^         205 

4.  The  6  &  7  Vict,  c  36,  exempts 
from  liability  to  the  poor  and  other 
rates,  land,  houses,  and  buildings  be- 
longing to  any  societies  instituted  for 
the  purpose  of  science,  literature,  or 
the  fine  arts  exclusively,  provided  that 
such  society  shall  be  supported  wholly 
or  in  part  by  annual  voluntary  con- 
tributions, and  shall  not,  and  by  its 
laws  may  not,  make  any  dividend, 
gif^,  division,  or  bonus  in  money  unto 
or  between  any  of  its  members,  and 
provided  such  society  shall  obtain  the 
certificate  of  the  barrister  appointed 
to  certify  the  rules  of  friendly  socie- 
ties. 

A  society  was  established  for  pro- 
moting the  education  of  the  labouring 
classes.  By  its  rules  a  school  is  to 
be  maintained  to  educate  children,  to 
support  and  train  up  young  persons 
for  supplying  teachers.  Certain  offi- 
cers and  a  committee  are  to  be  ap- 
pointed, by  whom  the  affairs  of  the 
society  are  to  be  managed.  No  mem- 
ber of  the  committee  is  to  receive  any 
pecuniary  benefit  from  the  society, 
nor  is  any  dividend,  &c.,  in  money  or 
otherwise,  to  be  made  to  any  of  the 
members.    In  the  normal  school  for 
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the  instruction  of  teachers,  lectures 
are  given  in  grammar,  &c.,  and  there 
is  a  school  of  design  and  a  model 
school  for  children.  The  society  is 
supported  in  part  by  annual  voluntary 
contributions,  but  the  children  ad- 
mitted to  the  model  school  pay  a 
small  sum  weekly  for  instruction,  and 
the  teachers  in  the  normal  school  pay 
something  towards  their  board;  but 
these  payments  do  not  amount  to  the 
actual  expense  incarredi—Held,  that 
such  society  is  not  established  for  the 
purposes  of  science,  literature,  or  the 
fine  arts,  within  the  statute,  and 
therefore  not  exempt  from  rateability. 
Sect.  6  g^ves  an  appeal  to  any  per- 
son rated  against  the  certificate  of  the 
barrister  within  four  calendar  months 
next  after  the  first  assessment  of  such 
rate  made  after  such  certificate  shall 
have  been  filed,  or  within  four  calen- 
dar months  next  after  the  first  assess- 
ment of  such  rate  made  after  such 
exemption  shall  have  been  claimed  by 
such  society : — Held,  that,  as  the  act 
points  out  two  distinct  periods  within 
which  an  .  appeal  may  be  entered,  an 
appeal  witliin  the  latter  period  was  in 
time.     Retina  v.  Pocock,  372 

5.  A  society  established  for  the 
purpose  of  propagating  the  Christian 
religion,  by  distributing  tracts  and 
treiitises  on  religious  and  scientific 
subjects,  supported  by  voluntary  con- 
tributions and  the  proceeds  arising 
from  the  sale  of  the  tracts,  &c.,  and 
where  the  members  never  did,  nor 
intended  to  derive  any  pecuniary  bene- 
fit from  the  society,  but  they  had  no 
express  rule  prohibiting  them  from  so 
doing,  is  not  exempted  from  rating 
under  the  6  &  7  Vict.  c.  36:— 
Semble,  that  the  property  of  such  so- 
ciety is  not  exclusively  occupied  for 
the  purpose  of  science,  literature,  or 
the  fine  arts.     Regina  v.  Jones,   382 

6.  The  17  Geo.  2,  c  3,  is  not  re- 
pealed by  the  6  &  7  Will.  4,  c.  96  ; 
therefore,  an  overseer  who    refuses 


*^  upon  demand  forthwith  **  to  ] 
pies  of  the  poor-rate  to  an  inl 
of  the  pari^  is  still  liable  to 
nalty  imposed  by  sect.  2  of  the 
act«     TennoHi  v.  Cresitm, 

7.  Where  land  containing 
earth  is  let  for  the  purpose  of 
bricks,  the  lessee  paying  the  1 
certain  sum  per  acre  for  the  la 
also  a  royalty  on  a  fixed  si 
thousand  for  all  the  bricks  mai 
proper  criterion  for  the  se8si< 
estimatmg  the  rateable  value  c 
land  is  (taking  into  considerat 
purposes  to  which  such  land  i 
applied,  and  the  privil^es  w 
tenant  would  enjoy  by  reason 
occupation),  the  sum  which  a 
from  year  to  year  may  reasons 
expected  to  give,  after  making  i 
ductions  specified  in  the  6  &  7 
c  96. 

The  royalty  is  to  be  conside 
the  nature  of  rent,  and  must  be 
into  account  in  estimating  the  a 
which  a  tenant  would  g^ve.  1 
V.  Westbrook;  Regina  v.  Everet 

8.  In  the  township  of  T^ 
was  an  ancient  chapel,  a  new  c 
was  built  and  consecrated  in 
since  which  period  Divine  servi 
regularly  been  performed  on  St 
in   the  new   church,    though 
meetings  continue  to  be  holden 
chapel,  where  christenings  and  1 
are   also  occasionally   perform 
Held,  that  the  new  church  beic 
church  de  facto  of  the  place, 
sufficient  publication  of  a  poor-i 
the  notice  required  by  tne   1 
c.  45,  be  affixed  at  or  near  ih 
thereof,  and  not  at  that  of  the  c 

In  the  same  tovmship  a  rooi 
hired  for  a  school  house,  and 
divine  service  was  regularly 
brated  on  Sundays  according 
rites  and  ceremonies  of  the  Chn 
England : — Held,  that  it  was  n 
cessary  to  affix  any  notice  on  th 
of  the  school. 
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Ileld^  also,  that  it  is  a  sufficient 
publication,  under  the  1  Vict.  c.  45, 
if  the  notice  be  affixed  to  the  princi- 
pal door  of  the  church  alone.  Orme- 
rod  V.  Chadwick,  697 

9.  A  warrantof  dis  tress  for  poor- 
rates  was  objected  to  for  reciting  that 
the  rate  was  made  on  the  25th  of  No- 
vember, instead  of  the  24th  of  Sep- 
tember, the  former  being  in  fact  the 
date  of  its  allowance,  and  also  for 
alleging  that  the  refusal  of  the  plain- 
tiff to  pay  the  rate  in  question  had 
been  "duly  proved,"  instead  of 
"  proved  on  oath :" — Held^  that  the 
warrant  was  good.     Ibid. 


PRACTICE. 

1.  Where,  by  tfie  rules  of  the 
quarter  sessions  of  M.,  appellants  are 
required  to  give  respondents  twenty- 
eight  days'  notice  of  trial  in  the  case 
of  respited  appeals,  and  a  respited  ap- 
peal was  dismissed  at  those  sessions 
on  the  ground  that  the  appellants  had 
only  given  fourteen  days'  notice  of 
trial,  this  Court  refused  to  grant  a 
mandamus;  as  such  rule,  though  un- 
necessary, did  not  appear  to  be  so  un- 
reasonable as  to  call  for  its  interfer- 
ence. Regina  v.  Justices  of  Mont- 
gomeryshire^  78 

2.  Appellants  are  not  bound  to 
enter  and  respite  an  appeal  against  an 
order  of  removal  at  the  next  sessions 
afler  service  of  the  order  or  the  re- 
moval of  the  pauper  under  it,  unless 
the  next  'sessions  are  practicable  for 
all  purposes. 

Therefore,  where  a  pauper  was  re- 
moved on  the  27  th  of  March,  and  the 
next  sessions  were  held  on  the  9th  of 
April,  but  there  was  not  sufficient 
time  intervening  to  give  the  requisite 
notice  and  grounds  of  appeal  in  order 
to  try — Held^  that  the  appellants 
were  not  obliged  to  have  their  appeal 
entered  and  respited  at  the  April  ses- 


sions.    Regina  v.  Justices  of  Surrey^ 

155 

3.  Respondents  on  the  trial  of  an 
appeal  against  an  order  of  removal  are 
entitled  to  abandon  their  order,  on  an 
objection  taken  in  the  grounds  of  ap- 
peal to  the  sufficiency  of  the  examina- 
tions ;  even  if  the  appellants  wish  to 
waive  such  objection,  and  to  have  the 
appeal  tried  on  the  issues  of  fact  also 
raised  by  the  grounds  of  appeal. 
Ex  parte  Inhabitants  of  Wellingbo- 
roughy  179 

4.  An  appeal  against  an  order  of 
removal  having  been  entered  and  re* 
spited,  the  respondents  gave  notice  to 
the  appellants  that  they  abandoned 
the  order  on  the  ground  that  the  ex- 
aminations were  defective,  and  that 
they  should  apply  at  the  next  sessions 
to  quash  the  order  on  a  special  entry, 
"  Quashed  not  upon  the  merits  ;'*  and 
ihat  they  were  ready  to  pay  the  ap- 
pellants their  reasonable  costs.  The 
sessions  refused  to  hear  the  appeal, 
and  quashed  the  order,  with  the  above 
special  entry,  and  with  costs  to  the 
appellants,  to  the  time  ef  notice  of 
abandonment,  and  costs  of  coming  to 
the  sessions : — Held^  that  the  sessions 
had  done  right.  Ex  parte  Inhabit^ 
ants  of  Pontefracty  181 

5.  Where  the  sessions  have  re- 
served a  case  for  the  opinion  of  this 
Court,  and  the  order  of  sessions  and 
the  original  order  are  brought  up  by 
certiorari  in  the  ordinary  manner, 
this  Court  will  only  consider  the 
questions  reserved  by  the  case  for  its 
opinion ;  and  it  is  not  competent  for 
the  party  impugning  the  decision  of 
the  sessions  to  take  any  other  objec- 
tions to  the  orders,  unless  the  objec- 
tions have  been  stated  to  the  Court, 
and  the  Court  have  given  leave  to 
take  them.  The  proper  course  ap- 
pears to  be,  to  mention  the  objections 
intended  to  be  taken  to  the  Court, 
upon  applying  for  the  certiorari  to 
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remove  the  orders.     Retina  v.  Inha* 
bitanU  of  Heyopi  270 

6.  An  order  of  removal  was  made, 
November  25tli,  1845,  and  a  copy  of 
it  with  the  necessary  documents  sent 
to  the  parish  of  S.  on  the  following 
day.  No  notice  of  appeal  being 
given,  the  pauper  was  removed  on  the 
22nd  December.  At  the  next  ses- 
sions (January  10th)  an  appeal  was 
entered  and  respited  against  the  order. 
Notice  of  appeal  was  given  on  the 
21st  March,  and  the  appeal  came  on 
to  be  heard  at  the  April  sessions, 
when  the  appeal  was  dismissed : — 
Heldy  that,  according  to  the  practice 
at  sessions,  the  appeal  was  regularly 
entered  at  the  January  sessions,  and  a 
rule  for  a  mandamus  was  made  abso- 
lute.    Regina  v.  Justices  of  London^ 

410 

7.  On  the  5th  of  January,  1844, 
the  sessions  dismissed  an  appeal, 
giving  the  appellants  the  optiun  of 
stating  a  case,  or  applying  to  this 
Court  for  a  mandamus.  No  case 
was  brought  up,  but  an  application 
for  a  mandamus  was  made  on  the  SOth 
of  April  following.  The  Court,  under 
the  circumstances,  held  the  applica- 
tion was  not  too  late,  and  granted  a 
mandamus.  Regina  v.  Justices  of 
Cheshire,  420 

8.  The  Court  refused  to  grant  a 
certiorari  to  bring  up  an  order  of 
quarter  sessions,  that  exclusive  audi- 
ence should  be  granted  to  barristers 
there  at  all  times  when  four  barristers 
were  present.  Regina  v.  Justices  of 
Denbighshire,  422 

9.  When  a  case  is  granted  by  ses- 
sions for  the  opinion  of  this  Court, 
the  party  at  whose  instance  the  case  is 
granted  must  either  proceed  with  the 
case  reserved,  waiving  any  other  ob- 
jections to  the  order  of  removal,  or 
must  abandon  the  case,  and  rely  on 
any  other  objections  which  may  be 
raised  when  the  order  is  brought  up 


by  certiorari.      Reffina  v.  Ink 
of  St,  Anne*s,  Westtmnster, 

10.  Whea  quarter  sessions 
g^larly  held  on  certain  fixed 
certain  places,  in  difllereDt  < 
of  a  county,  and  in  each  by  i 
ment  from  the  preceding,  tl 
teen  days*  notice  required  by 
5  WUl.  4,  c.  76,  8.  81,  of  an 
to  be  tried  in  any  one  of  the  d 
should  be  reckoned  with  refei 
the  first  day  of  the  sessions 
the  first  of  such  divisions,  tho 
practice  of  the  sessions  be  to 
appeals  in  the  division  in  wl 
respondent  parish  is  situate. 
V.  Justices  of  Suffolk^ 

11.  The  afiidavits  in  suppoi 
application  for  an  attachment  \ 
obedience  to  a  Crown-Office  sul 
to  appear  and  give  evidence 
justices  touching  a  pauper's 
ment,  must  shew  that  a  prope 
plaint  was  made  to  the  justices,  a 
V.  Vickeryy 

12.  Where  the  sessions  hai 
missed  an  appeal  on  the  grouni 
the  previous  sessions  had  Impr 
entered  and  respited  the  appe; 
appellants  having  had  time  Ui 
notice  and  come  prepared  to  t 
appeal  at  those  sessions,  and 
Court  made  a  rule  absolute 
mandamus  to  the  sessions  to  h« 
appeal — Held,  that  the  respon 
ought  to  pay  the  costs  of  the  m 
mus  under  the  1  Will.  4,  c  2L 
Regina  v.  Justices  of  London^ 

13.  An  appellant  parish  ha 
option  of  appealing  to  the  next 
ticable  sessions,  either  after  the 
vice  of  the  order  of  removal  wit 
other  documents  required  by  th< 
5  Will.  4,  c.  76,  s.  79,  or  afte 
actual  removal  of  the  pauper. 
parte  Overseers  of  Leeds, 

14.  On  the  trial  of  an  appeal  ag 
an  order  of  removal,  it  appeared 
a  former  order  had  been  quashc 
appeal  between  the  same  parishes 
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relating  to  the  same  paupers,  and  an 
entry  of  it  in  the  minute-hook  of  the 
previous  sessions  was  as  follows : — 
'^  Order  quashed  without  any  special 
entry,  as  the  Court  has  no  evidence 
before  them  to  enable  them  to  make 
such  entry."  The  sessions,  after  hear- 
ing evidence  explanatory  of  the  cir- 
cumstances under  which  this  entry 
had  been  made,  decided  that  it  was 
not  conclusive  as  to  the  settlement  of 
the  paupers : — Held,  that  the  sessions 
were  right  in  so  doing.  Retina  v. 
Inhabitants  ofLandkey,  623 

15.  Notices  to  "  enter  and  try  "  an 
appeal  were  served  by  appellants ; 
aifterwards,  on  the  same  day,  one  of 
the  notices  was  recalled  by  a  clerk  to 
the  appellant's  attorney,  and  by  him 
altered  by  striking  out  the  word 
*'  enter,"  (as  the  appeal  had  been 
already  entered  at  a  previous  session), 
and  by  adding  a  notice  that  the  for- 
mer notice  was  abandoned.  This 
second  notice  was  then  re-served  with- 
out being  re-signed  by  the  parish 
officers  of  the  appellant  parish. 

At  the  trial  these  facts  were  proved, 
but  the  appellants  were  unable  to  prove 
that  the  second  notice  was  served  in 
due  time,  in  consequence  of  the  ab- 
sence of  the  clerk  who  served  it, 
whereupon  the  sessions  dismissed  the 
appeal  "  because  the  notice  was  not 
sufficiently  proved:" — Held^  that  the 
appellant's  attorney  was  justified  in 
having  an  informal  notice  amended 
after  it  had  been  signed. 

That  the  word  "  enter  "  in  the  ori- 
ginal notice  did  not  make  it  bad,  but 
that  the  second  notice,  though  insuf- 
ficient as  a  notice  of  appeal  for  want 
of  proof  as  to  time  of  service,  was 
good  as  an  abanbonment  of  the  first 
notice,  and  that  the  sessions  had  come 
to  a  right  decision.  Qi^ere,  whether 
this  Court  will  review  a  decision  of 
the  sessions  on  a  preliminary  question 
of  fact.  Regina  v.  Justices  of  Somer- 
setshire^ 645 


16.  Where  a  writ  of  certiorari  has 
been  granted  to  bring  up  an  original 
order,  and  also  a  special  case  from 
the  court  of  quarter  sessions,  this 
Court  will  not  permit  any  other  ob- 
jections to  be  taken  than  those  re- 
served by  the  special  case,  although  it 
was  mentioned  to  the  Court  when  the 
writ  was  moved  for  that  it  was  in- 
tended to  make  such  other  objections ; 
and  although  the  rule  upon  which  the 
argument  took  place  was  to  shew 
cause  why  the  original  order,  as  well 
as  the  order  of  sessions,  should  not 
be  quashed,  the  points  reserved  by  the 
special  case  not  applying  to  the  ori- 
ginal order  at  all.  Regina  v.  Hart- 
pury,  648 

17.  In  an  appeal  against  an  order 
of  maintenance,  which  recited  an  ad- 
judication of  the  settlement,  the  settle- 
ment may  be  contested.  Regina  v. 
Justices  of  Middlesex^  66 1 

18.  Order  of  removal,  from  M.  to 
D.,  of  a  man,  his  wife,  and  children, 
was  served  on  the  27th  March;  and 
the  man  alone  was  removed  under  it 
on  the  22nd  April :  the  man,  having 
returned  to  M.,  was,  on  the  2drd  of 
December,  removed  with  his  wife  and 
family  to  D.  under  the  same  order : — 
Held^  that  an  appeal  by  D.  to  the 
January  sessions  was  too  late.  JRe- 
gina  v.  Justices  of  Durham,  635 

19.  Where  a  pauper  was  examined 
before  justices  in  February,  and  again 
in  March,  on  which  last  occasion  an 
order  of  removal  was  made,  a  copy  of 
the  statement  made  by  the  pauper  on 
the  first  occasion,  not  being  properly 
executed,  and  not  being  an  examina- 
tion on  which  the  order  was  made,' 
need  not  be  sent  by  the  respondents, 
under  the  4  &  5  Will.  4,  c  76,  8.  79. 
Regina  v.  Inhabitants  of  CnmdaU, 

667 

20.  Where  a  case  is  stated  for  the 
opinion  of  the  Court  of  Exche- 
quer, under  the  provisions  of  sect.  84, 
of  Stat.  7  &  8  Geo.  4,  c  53,  it  is  not 
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parish,  who  act  only  in  ecdesiastical 
matters.  The  two  townships  in  F. 
have  always  had  their  own  overseers 
and  maintuned  their  own  poor ;  the 
others  have  had  in  some  years  over- 
seers for  each  township,  and  in  others 
for  two  or  three  townships  jointly,  the 
number  varying  from  four  to  eight. 
In  1831,  four  overseers  were  appoint- 
ed to  serve  for  the  whole  of  the  parish 
in  the  county  of  D.  An  equal  poor- 
rate  has  been  always  agreed  to  by 
the  churchwardens  and  the  several 
overseers  in  general  vestry,  and  the 
rate  of  allowance  to  paupers  there 
ordered.  Separate  poor-rates  were 
made,  allowdU  and  collected  by  the 
overseers  in  the  separate  townships, 
and  the  poor  relieved  by  them,  and 
at  the  end  of  each  year,  they  set- 
tled the  accounts,  paying  and  receiv- 
ing to  and  from  each  other  the  sur- 
plus or  deficiency,  as  the  case  might 
be,  the  general  balance  being  handed 
over  to  the  account  of  the  next  year. 
That  part  of  the  parish,  from  1730 
to  1833,  occasionally  received  and  re- 
moved paupers  as  to  and  from  the 
parish  of  A.,  but  the  townships  never 
removed  to  each  other;  the  town- 
ships in  F.,  however,  occasionally  re- 
moved paupers  to  the  part  of  the 
])arish  in  D.  In  and  since  1833,  in 
obedience  to  a  mandamus,  two  over- 
seers have  been  .regularly  appointed 
for  each  township  in  D.,  which  has 


shuce  managed  its  own  a£Giirs  distinct 
from  the  others. 

At  the  trial  of  an  appeal  against  an 
order  of  removal  to  the  township  of 
G.,  the  sessions  found  that  the  hus- 
band of  the  pauper  gained  a  settlement 
in  G.,  in  1771,  by  hiring  and  service, 
and  died  in  1815;  that,  since  his 
death,  his  widow  was  regularly  re- 
lieved by  that  township,  while  resid- 
ing out  of  it.  They,  however,  quashed 
the  order  of  removal,  stating  all  the 
above  facts  for  the  opinion  of  this 
Court: — 

Held: — 1.  That  the  signature  of 
the  churchwardens  of  A.  was  not  ne- 
cessary to  the  grounds  of  appeal  by 
the  township  of  G.  2.  That  no  set- 
tlement could  be  gained  in  the  town- 
ship of.G.  in  1771;  that  the  relief 
was,  therefore,  given  by  mistake,  and 
not  conclusive  as  to  the  pauper's  set- 
tlement there.  Regina  v.  If^hitanU 
ofActony  18.3 

3.  A.  &  B.,  two  distinct  parishes, 
were  by  the  4  Will.  4,  c.  xxiii,  united 
for  all  purposes  whatsoever  (except 
ecclesiastical  matters)  : — Held,  that  a 
pauper  who  had  gained  a  settlement 
in  A.  previous  to  such  union  might 
afterwards  be  removed  to  the  united 
parishes  of  A.  and  B.  Regina  v. 
Inhabitants  of  St.  Martut,  4 1  ti 

WARRANT  OF  DISTRESS. 

See  Poor  Rate,  9. 
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indenture  of  apprenticeship.  An  in- 
denture recited  an  order  for  binding, 
allowed  by  G.  B.  and  R.  P.»  two  jus- 
tices of  the  peace  acting  in  and  for 
the  county  of  Devon,  and  the  allow- 
ance at  the  foot  of  the  indenture  was 
signed  by  the  same  persons,  calling 
themselves  justices  of  the  peace.  The 
order  for  binding,  and  the  indenture, 
bore  the  same  date : — Held^  that  by 
the  word  *'  such  *'  the  act  means  *Hhe 
same,*'  and  (Lord  Denman^  C.  J., 
dubitante)  that,  by  a  fair  and  reason- 
able intendment,  it  sufficiently  ap- 
peared on  the  face  of  the  documents, 
that  the  justices  who  signed  the  allow- 
ance were  the  same  justices  of  the 
county  who  made  the  order.  Iteyina 
y.  Inhabitants  of  Ashhurton^        316 

2.  The  examinations  in  support  of 
a  settlement  by  apprenticeship  alleged 
that  an  indenture  (a  copy  of  which 
was  sent  with  the  examinations)  was 
<*  duly  stamped :"  Held^  tliat  the  al- 
legation was  sufficient,  the  stamp  not 
forming  any  part  of  the  indenture  or 
examinations,  and  the  presumption 
from  such  statement  being  that  the 
indenture  was  stamped  at  the  proper 
time  and  in  conformity  with  the  pro- 
visions of  the  Stamp  Act.  Regina  v. 
Inhabitants  of  KeigMey,  8:^1 

3.  A  notice  of  an  intended  binding 
of  an  apprentice  under  the  56  Geo.  3, 
c.  139,  s.  2,  is  well  served  on  one  of 
the  officers  of  the  parish  in  which  the 
apprentice  is  to  be  bound.  Regina  v. 
Inhabitants  of  Uolne^  364 

4.  The  examination  on  which  an 
order  of  removal  was  founded,  stated, 
that  J.  W.  J.  was,  by  and  with  his 
own  consent  (his  parents  being  dead), 
bound  by  indenture  of  apprenticeship, 
dated  &c.,  which  was  duly  stamped 
and  executed  to  serve  R.  M.  S.  as  an 
apprentice  for  the  term  of  six  years, 
&c.  The  indenture  being  proved  to 
have  been  lost — Held^  that  it  suffi- 
ciently appeared  from  the  examina- 
tion, that  it  related  to  an  ordinary. 


and  not  a  parish  apprenticeship. 
Regina  v.  Inhabitants  of  St,  Annes^ 
Westminster  i  517 

5.  The  examinations  on  which  an 
order  of  removal  was  made,  stated  a 
settlement  by  apprenticeship,  and 
secondary  evidence  of  the  indenture, 
which  was  lost,  by  an  extract  from 
the  register  of  parish  apprentices, 
kept  under  the  42  Geo.  3,  c  46, 
which  contained  an  entry  of  two  jus- 
tices assenting  to  the  binding.  At 
the  trial  of  an  appeal  against  the 
order,  the  sessions  found  that  the  exa-> 
minations  were  insufficient,  as,  though 
it  appeared  from  them  that  the  jus- 
tices had  allowed,  by  signing  and 
sealing,  an  indenture,  which  inden- 
ture recited  an  order  for  binding  un- 
der the  56  Geo.  3,  c.  139,  there  wns 
no  sufficient  legal  evidence  in  them 
of  parish  apprenticeship  e — Held^  that 
the  sessions  were  right.  Regina  Yp 
Inhabitants  qf  East  Stonehause^  588 

II.  Birth. 

The  examinations  for  the  removal 
of  a  widow  stated,  that  she  did  not 
know  the  settlement  of  her  husband  ; 
that  she  was  bom  in  the  appellant 
parish,  and  was  chargeable  to,  and 
had  been  relieved  by  the  respondent 
parish  for  several  weeks  last  past 
with  money  and  bread,  and  with  Is. 
on  the  day  of  the  date  of  her  exa- 
mination:— Heldf  (1).  That  it  was 
not  necessary  to  state  a  residence  of 
forty  days  in  the  appellant  parish, 
that  not  being  material  to  a  birth  set- 
tlement under  the  13  &  14  Car.  2» 
c.  12. 

(2).  Nor  to  shew  the  settlement 
of  the  husband  to  be  in  the  appellant 
parish,  or  that  it  could  not  be  ascer- 
tained. Regina  v.  Inhabitants  of 
Watford,  460 

III.  Estate. 

1.  In  1769,  A.  inclosed  a  piece  of 
land  from  the  waste,  and  built  a  cot- 
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7ice,  the  examination  was  defective, 
because  it  did  not  appear  that  the 
pauper  was  unmarried,  &c.  at  the 
time  of  the  hiring  of  the  only  year  of 
the  service  in  which  a  residence  of 
ibrty  days  was  stated.  Retina  v.  In- 
habitants of  St.  Anne* 9^  Westminster, 

393 

3.  A  contract  between  master  and 
servant  is  not  necessarily  a  contract 
of  apprenticeship,  because  it  contains 
a  stipulation  about  the  servant  being 
"taught"  or  "instructed  in"  his  work. 

By  agreement  between  A.,  B.,  and 
C,  A.  agreed  to  hire  B.  for  three 
years  to  dress  silk,  at  a  certain  rate 
per  week  in  proportion  to  the  work 
done.  There  was  then  a  stipulation 
that  C.  should  receive  from  A.  a  sum 
per  week  for  *'  superintending  and  in- 
structing B.  to  be  a  competent  work- 
man : — Heldy  that  this  was  a  contract 
of  hiring  and  service,  under  which  B. 
might  gain  a  settlement.  Regina  v. 
Inhabit  an  ts  of  Northowramy         437 

4.  By  agreement  in  writing  a  pau- 
per was  hired  from  April  5,  1826,  to 
April  5,  1827,  to  hew  and  work  coals, 
and  there  was  a  stipulation,  that,  dar- 
ing the  whole  time  of  his  hiring, 
save  for  one  fortnight  at  Christmas,  he 
was  to  be  allowed  not  less  work  than 
would  yield  2Ss.  in  each  fortnight. 
The  masters  were  empowered,  in  case 
they  thought  it  right  that  persons  em- 
ployed by  them  should  work  no  more 
than  nine  days  in  each  fortnight, 
"to  lay  the  pits  off  work"  for  the 
other  days.  They  were  also  to  be 
able  to  lay  the  pits  off  work  at  or 
about  Christmas,  for  any  time  not 
exceeding  ten  working  days  ;  but  that 
the  persons  hired  should,  neverthe- 
less, continue  duriDg  such  time,  and 
during  all  other  times  that  the  pits 
should  be  laid  off  work,  the  servants 
of  the  owners ;  also,  that  the  persons 
hired  should  do  and  perform  a  full 
day's  work  on  each  and  every  working 
day,  or  a  quantity  of  work  equal  to  a 
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day's  work,  and  should  not  leave  their 
work  until  such  day's  work  or  quantity 
of  work  should  be  fully  performed: — 
Held,  that  this  was  an  exceptive  hir- 
ing. Regina  v.  Inhabitants  of  Wal- 
botthy  442 

5.  An  examination  in  support  of  a 
settlement  by  hiring  and  service, 
stated,  "  I  duly  entered  upon  the  said 
service,  and  continued  in  the  same  for 
a  whole  year;  and  during  the  said 
service,  and  under  the  same,  I  resided 
and  slept  in  the  said  parish  of  C. :" — 
Held,  that  the  expression  "  during 
the  said  service,"  taken  with  reference 
to  the  rest  of  the  examination,  must 
mean  "  during  the  whole  of  the  said 
service;"  and  that,  therefore,  residence 
for  forty  days  sufficiently  appeared. 
Regina  v.  Inhabitants  ofClixby^  619 

V.  Maiden  Settle^ient  of  Wife. 

See  Examination,  7. 

Settlement  by  Birth. 

VI.  Renting  Tenement. 

1.  The  examinations  on  which  an 
order  of  removal  was  made  to  St.  J. 
stated  a  derivative  settlement  of  the 
pauper's  mother  by  renting  a  tene* 
ment,  "No.  3,  H.  Street,  in  the  parish 
of  St.  J.,  and  afterwards  a  settlement 
of  the  pauper's  father,  by  renting  a 
tenement  "  No.  8,  H.  Street,  afore' 
said :" — Held,  that  the  word  "  tibre- 
said,"  did  not  shew  the  latter  tene- 
ment to  be  in  the  same  parish  as  the 
former ;  and  that,  as  the  examinations 
disclosed  a  settlement  of  the  father, 
which  must  be  presumed  to  be  in 
some  parish,  though  that  parish  was 
not  stated,  the  mother's  settlement 
was  thereby  extinguished,  and  the  re- 
moval to  it  invalid.  Regina  v.  Inha- 
bitants of  St.  Margarefsy  Westmin- 
ster, 31 

2.  On  the  trial  of  an  appeal  against 
an  order,  founded  on  a  settlement  by 
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6  &  7  Vict  c,  Ixxvi        -  -      56 

7&8 c.  101         -  49,161 

8.2    -  -    232 

88.  4,  5  166,  236 

s.  69  -  -     326 

8 c-  10         -  -          54 

8.1     .  -     161 

8. 8  -        331 

8&9 c.  87,  S.2     -  -    492 

c.  100,  8.  45  -        470 

c.  125  .        -  -    270 

c  126           -  502,  661 

SUBPCENA. 

An  attachment  will  lie  against  the 
overseer  or  solicitor  of  a  parish  for 
disobedience  to  a  subpoena  duces  te- 
cum from  the  Crown  Office,  requiring 
them  to  produce  the  rate-books  of 
their  parish  at  petty  sessions,  in  an 
inquiry  into  a  pauper's  settlement. 
Regina  v.  Greenawat/y  Regina  v. 
Careyy  103 

SUMMONS. 

\Vhere  the  interests  of  any  person 
are  to  be  effected  by  an  order  of  jus- 
tices, it  is  essential  to  the  validity  of 
such  order  that  he  should  have  an 
opportunity  afforded  him  of  being 
heard  before  the  order  is  made ;  and 
the  same  rule  applies,  although  the 
act  of  Parliament,  under  which  the 
order  is  made,  does  not  require  any 
previous  summons. 

Where  an  order  of  justices  was 
made  under  the  4  <&  5  Will.  4,  c.  76, 
s.  27,  directing  the  guardians  of  a 
union  to  administer  relief  to  a  pauper 
unable  to  work,  without  requiring  her 
to  reside  in  the  workhouse: — Held^ 
a  good  return  to  a  mandamus,  that 
neither  the  guardians  nor  the  church- 
wardens or  overseers  of  the  parish 
from  which  it  was  alleged  that  the 
pauper  is  entitled  to  relief  had  been 
summoned  to  attend,  or  were  present 
at  the  hearing  of  the  complaint  or  the 
making  the  order.  Regina  v.  Guard- 
iaru  of  the  Totnee  Union^  82 


SURVEYORS, 
Appointment  of.    See  Highway, 
4. 

It  is  not  competent  to  justices  un- 
der the  5  &  6  Will.  4,  c.  50,  s.  1 1,  to 
appoint  a  surveyor  of  highways  at  the 
same  special  sessions  at  which  they 
receive  notice  of  the  office  being  va- 
cant. Sect  1 1  is  not  directory  only. 
Regina  v.  George  Best^  655 

TURNPIKE. 

See  Commitment    and    Convic- 
tion, 1. 

UNION  OF  PARISHES  AND 
TOWNSHIPS. 

See  Sessions. 

1.  Wliere  a  local  act  united  several 
parishes  into  one  district  for  the  pur- 
pose of  maintaining,  relieving,  and 
employing  the  poor  of  the  said  several 
parishes  from  one  common  fund,  and 
vested  the  care  and  management  of 
the  poor  in  a  board  of  guardians,  en- 
acting that  no  appeal  should  be  pro- 
secuted or  defended  by  the  church- 
wardens or  overseers  of  the  several 
parishes  without  an  order  of  the 
guardians;  but  that  nothing  in  the 
act  should  alter  the  laws  respect- 
ing the  removal  of  the  poor  existing 
between  the  parishes  within  and  with- 
out the  district : — Held,  in  the  case  of 
an  order  of  removal  to  a  parish  with- 
out the  district,  obtained  on  the  com- 
plaint of  the  churchwardens  and  over- 
seers of  one  of  the  united  parishes, 
that  a  notice  of  chargeability  sent  by 
three  of  the  guardians  created  by  the 
act  was  invalid.  Regina  v.  Inhabit' 
ants  of  St.  Marg,  Southampton,    61 

2.  The  parish  of  A.  consisted  of 
ten  townships,  eight  in  the  county  of 
D.,  and  two  in  the  county  of  F. 
The  parish  church  is  in  G.,  one  of 
the  former  townships,  and  there  are 
four    churchwardens   for  the  whole 
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parish,  who  act  only  in  ecclesiastical 
matters.  The  two  townships  in  F. 
Lave  always  had  their  own  overseers 
and  maintuned  their  own  poor ;  the 
others  have  had  in  some  years  over- 
seers for  each  township,  and  in  others 
for  two  or  three  townships  jointly,  the 
number  varying  from  four  to  eight. 
In  1831,  four  overseers  were  appoint- 
ed to  serve  for  the  whole  of  the  parish 
in  the  county  of  D.  An  equal  poor- 
rate  has  been  always  agreed  to  by 
the  churchwardens  and  the  several 
overseers  in  general  vestry,  and  the 
rate  of  allowance  to  paupers  there 
ordered.  Separate  poor-rates  were 
made,  allowdU  and  collected  by  the 
oven»eers  in  the  separate  townships, 
and  the  poor  relieved  by  them,  and 
at  the  end  of  each  year,  they  set- 
tled the  accounts,  paying  and  receiv- 
ing to  and  from  each  other  the  sur- 
plus or  deficiency,  as  the  case  might 
be,  the  general  balance  being  handed 
over  to  the  account  of  the  next  year. 
That  part  of  the  parish,  from  1730 
to  1 833,  occasionally  received  and  re- 
moved paupers  as  to  and  from  the 
parish  of  A.,  but  the  townships  never 
removed  to  each  other;  the  town- 
ships in  F.,  however,  occasionally  re- 
moved paupers  to  the  part  of  the 
parish  in  D.  In  and  sinc^  1833,  in 
obedience  to  a  mandamus,  two  over- 
seers have  been  .regularly  appointed 
for  each  township  in  D.,  which  has 


since  managed  its  own  afftirs  distinct 
from  the  others. 

At  the  trial  of  an  appeal  against  an 
order  of  removal  to  the  township  of 
G.,  the  sessions  found  that  the  hus- 
band of  the  pauper  gained  a  settlement 
in  G.,  in  1771,  by  hiring  and  service, 
and  died  in  1815;  that,  since  his 
death,  his  widow  was  regularly  re- 
lieved by  that  township,  while  resid- 
ing out  of  it.  They,  however,  quashed 
the  order  of  removal,  stating  all  the 
above  facts  for  the  opinion  of  this 
Court : — 

Held: — 1.  That  the  signature  of 
the  churchwardens  of  A.  was  not  ne- 
cessary to  the  grounds  of  appeal  by 
the  township  of  G.  2.  That  no  set- 
tlement could  be  gained  in  the  town- 
ship of.G.  in  1771;  that  the  relief 
was,  therefore,  given  by  mistake,  ami 
not  conclusive  as  to  the  pauper's  set- 
tlement there.  Regina  v.  InAabitanh 
o/AciOHf  m 

3.  A.  &  B.,  two  distinct  parishes, 
were  by  the  4  Will.  4,  c.  xxiii,  united 
for  all  purposes  whatsoever  (except 
ecclesiastical  matters) : — Held,  that  a 
pauper  who  had  gained  a  settlement 
in  A.  previous  to  such  union  might 
afterwards  be  removed  to  the  umted 
parishes  of  A.  and  B.  Regina  v. 
Inhabitants  of  St.  Martin^  4 1 6 

WARRANT  OF  DISTRESS. 
See  Poor  Rate,  9. 
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